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iiR.    P/SBSIDIjwG    jaoIlGS  0»COfiLOR  . 

HBLIVBBSD  THE  OPliilOli  01'  TffS   COURT.  1 

Tht  Master  In  Chancery  to  whoiu  the   case  waa   rei'erred  reaoi  •  \ 
mended  that  a  decree  loe   entered  awarding  complainant,  i^lleon  Breth* 
ere,    a  corporation,    a  lien  for   j;X467.(ju,    and  u.   L.    ClauetB,    Atae  , 

interrpnftd,    a  lien  for  *>150a.        Xhe  Chancellor  disaooroved   of  the 
Master'*  reT)ort,   holding   that  neither   clai»  should  hare  been  al» 
lowe'l.      T>ie  bill   wae   disaiissed  lor  want   ol"   equity   and   this   appeal      1 
followed,  I 

The  record  diaoloBes   that  liathan  Qrosfimaii  wae  tlie  owner  %t 

a  lon/r  tern  lease  on  property  located   at  216  S«uth  Wabash  avenue, 

Chicago,    9jT^    Cft.lTin  Burr  Beach  and   others,    the  lesncrs,   owned   tlM 

fee.      A  new  bull'ling  was    to   be   constructed  on    the  pren.ises  by   tht      , 

tenants.      The  building  was   erectfd;    th-    two    claims   involved   in   tht    ^ 

I 
instant   case   ars   l"or  worH   done   %nd  mftterialB   I'tirnished  by   the  | 

claimants  on    the  building,  I 

Mlson  Brothera,    a   corporation,  made  a  contract  with   ths 

tflnnt   to   furnish   all    labor   and  material   Jor   the  plumbing,    «»• 

fitting  and    sewerage  work   lor  the  building.      It   oompleted   its  work    ^ 

I 

•Bd  from  time   to   time  was   paid  en,  account,    the    total   ai^un  l   so  { 

1 

paid  being  Il0,8i27.40,    leaving  a  balance  due  sf  11467.60,    the 

amount   it   claims  in   this   ease.      Part   of   the  money  apparently   earns     •< 
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from  the   Cody  Trust   Co.,   ^•?lng   the  proceeds   of  a  aiertga^*  en  th« 
property,    and  part   ol'   the  money  was  paid   out   by   the  northern  Trust 
Company  £ank  whleti  was   acting   as    trustee  I'or   the  owners  oi    the  fee. 
fiilson  Brothers,    a   eorooration,    completed   its    contract   April  17, 
1929,    and    about   June   7,    1929,   when    It  demanded   the  balax.ce   due,    the 
tenant   suggested   that   It  ^sa    ?hort    of  uoriey,    tuat   It  woul'l   tiiye    its 
Bote  for   the   $1467.60,    due   In   thirty   days,    arid   that  JMleon  Brothers 
should   execute   its  waiver  of  lien.      Thp  record   diacloses   that   at 
that   tims  ths   226  Wabash  Building   Corp.   was    the   tenant,    the  least 
haring   been   assigned   to   It.      August  i  llson,    president  of  Xillson 
Brothers,    testified    that  he   talked    to  itatk&n  urosaman,    an  oi'fiotr 
of   the  Building   corporation,    and   dejuanded   ti'xe  balance  of   the  money; 
that   it  was   finally  agreed   that    the  Building   corporation  would  girs 
its   thirty  day  note   for    the   amount   of   tiie   claim,    lo   be   sliced  by 
the  Building   corporation    ?>nd  William  J,   Fancoe,    iudividuadly,  whs 
was   interested   In   the  leasehold   estate.      Pancoe,    according   to  his 
testimony,  vas   ths   flnsLnclal   adYiaer   en'i   general   superintendent  sf 
the  290   South  Wabash  Building  Corporation  during  ths  period  ths 
building  was  being  erected. 

Ihe   eridenoe   furtuer  shows    that  Kllson  Brotners   sxeeuted 
its  walTer  of  lieo   dated    June   7,    1929,    an  i    tne   affidavit   of  its 
president,    August  Alison,    aeicnowlcding   receipt   of   the  amount   it 
here   olaias.      About    three   days   thereafter  Grossman   by    telephone  ad- 
vised  that   the  note  was   ready,      itilsun   thereupon    sent   ■»  messengor 
vith   the  waiver  of   lien    and  affidavit,    to    .Ick   up    tiie  note,    and 
this  was   done.      When   the  messenger   returned  v-itii   the  noto,   ixilsen 
testified,   he   lomedlately   called   up   Grossman   and   complained   that 
the  neto  was  not  mads   in   aocerdance  with    their   a^^reesieat,    that  it 
had  net  been   signed   by  Paneoe,    and    that  Groesmmn   asked   for  a  few  days 
frhon   the  note  would  be  paid. 

The   evidoneo  further  shows   that  after  the  walvor  of  lion 
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was  delivered  \j  Grotaman   to    the  i^ortlicrn   Ti-uet   Co.,    that  Bank 
from   time    to    time  paid   out  money  on   architect 'a   certiflcatea  and 
waivers  oT  lien,    the  money  having;  been   deposited  with   the  bank  by 
the  tenant,      i^ilson    complained   repeatedly   to   UrofiBi&an   tiiat   the  not« 
should  be   ei^ed  by  Pancoe,    ae   rigreed,    and   there   eeeias   to   hav«»  been 
considerable  negotiations  back   ;ijnd   forth  but  nothint^   ever   caine  of 
them.      The  note  was  not   retunied,    nor  was   it  puid.      About   June   20th 
iiilson  Brothers  learned   tiiat    the  l.ortuern   Trust   Co,   was  payinj^   out 
money  on   account  of  work   c\one   on    the  building,    and   it  advise:^   tho 
tank  of   the   ciro'-UKietances  under  wnicVx    thr  waiver   of  lien  was   ez«- 
cuted   -    that   Pancoe  had   /iot    .'?i;;:n?d    thft  note   an   it  had  been   ;ii:roe4 
he  would   do,    ^oid   that   the  waiver   of   lien  nad  been  wrongfully  ob- 
tained. 

The  bank  was  bIbo  notified    that   a   claim   for  mechanic's   lieo 
would  be  filed   unleep    the   note  was    tai:en   up,    nnd    conjiii^ora>  le  was 
said  and   done  by  l-ilson   in    endeavor in^;   to   have   tJae  note  paid.      July 
3,   1929,    a  loiter  w*8  written  by  Jsilaon  iirothera,    signed  by   b' .    u. 
iiolia,   who  was   in   its   employ,    to   the  Vabash  Building  o'orp.  ,    advising 
taat    tiie  note  ^roulcl  be  d^c    July  loth   i^nd  asking  for  payment,    sttatlag 
that   upon   receipt   of  payment    the   cance.Lled   note  woul  i   be   returned. 
After   this  letter  was  put   in    evir.eiice  iv-ilson    t(<!Btifir>d   that   Holm  haA 
no    ^utliority   to  write   such   a  Ic^tter;    that,  he  was   th<^ir  bookkeeper  and 
buyer  and  had  nethlnt^   to   do    toward   the    coll'^otion     >f   the  note.    Holm 
was    called  by  plaintiff,   Wilson  Brothers,    and   testified  but  was 
asked  notning  about   the   letter, 

William   J,   Panooe   testified    that  he  never   aKre-^d    to    sign    the 
note;    that  he   superintended    the   entire   Job  of   oonstr^ctln^   the  build- 
ing and  letting   the   oontraots;    that  he  hirod   arehiteets   end   all  m«a 
on   the   .job;    that  he  was   an   officer  of    the  Build inp.   oerooration,    aai 
the  broker;    that  he   "sold   the  property   orir.inaliy   for   the  iiorthem 
Trust   Company;*      that  uoon   reeeipt   of   the  letter   si^jned  by  ri#lm, 
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above  mfntlonf<1,   hf   p«lc*d  f^  II son   that   tiB.«   ©f  pa^iueuL   ol*   th«  n«t« 
Ve    extended  rinety   'lay*,    ajal    that  l«il»on   agrted   to    this  proTidsd 
Paneo^  wculd   fuarsnt^e   the  note,   vhlch  Pviooe  refused    to   do. 
Qropsmiui,  irlth  whom  Ml  son  had  hie   trautsactions   Ir.    uonneotlon  with 
the  making-  ol*  th*  rote,    did  not    t«»ptlfy. 

The  l'r-Btf>r   foan<i    the   aj'reeroent  was    that  Pancof  was   to   Bign 
the  note;    that    tb*»  T^nlver  of  li«n  was   frau 'ulnntly  obtained  and 
that  Hola  had  no   autioTity  to   write   th«»   letter.      Apparently  the 
Chjuicellor  ''i'^   not    »}'>t<»p  with    tnlp   finiing.      In    any   eyent,    the   dp- 
oree   dieallowed   th«  lien   of  Wilson's   elalm. 

▼e  hf»v?   eonsiderer^   all    the   evidOJice    Ij.    uivi   record   ai^A  are 
©f  opinion   that    th<»   olaini  wa«  properly  dit'allowed,      Althooi^  the 
waiver  of  lien   hvA   affidavit   tm  \    the  note  were   exciia/njed  about 
June  10th,    th«r«   Is  no    <avidenoe   th  it   the  not*^  was    texidered  baek 
nor   the   return  of   the  vralver   letaanded   froi:i   Wie   bsuik.      On    tii*    oon- 
tr3-ry  t.h«^   evlderoe   ahowa   that  itilson  I'rotiiere   eridtavored   to    collect 
the  not*^    fron   tlmr».    to    time   and     ie    still  iioldinH  It,      If   the  pro- 
ouring  of   *He  note   and  waiver  of  lien  vere  fraudulent,    cotipliinaat 
should  have  reeolndef?    the    transaction, 

CXaus«n,   who   ir.   a   lic*»nfed   stru   tural    eiife,ino»r,    cluisti   there 
is   due  him  #lfS08   for   structural    f>nf?in«ering,    eui-ve;,    r/grk   uid  lab«r 
rendered   In   oonnftction  with    the   constructioi.   of    the   tjildijag,   whieh 
work  was   done  between    June  18,   1928,    wid   Junu^y   17,    19':«;    that  he 
made   an   oral   agreenvTnt   with  Kail,   LawreiiO*  &  Hutcliffe,    the   arohi- 
tectt   of   the  buiJdlnt, ,    to   do   tnia  work.      There   ie  no   diapuie  ia 
the  evidence  but   th»»t   the  work  waa   dene,   t.oi    it    the   ainount   of   the 
claim  dleouted.      The   defence   to    tAi«   claim  waa    that   Uiausen   did 
work   aa   a  aubcontraetor  of  Wondftagel    <  Uo.,   wuo  had  a  oontraot   to 
do   certain  work  on   the  building  and    tnat   Ulauson   did    tui;:  vrork  ami 
was  paid  $500   therefor  by  Wondnagel  it  Co,      The    evidence   thowe   thmt 
Clauson  did  work  for  Wtndnagol  *  U«.    and  waa  paid  4600,  but  hia 
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elmlBi  her*  in   that   the  work  he  did  wa«  undsr  an  oral   oontraot  for 
ether  work,   made  between  him  and   the   aroiiiteete  as   abere   etuted. 
Claueen   testified  he  made   suoh   -a  contract  with  i&r.    Jones  ol'  the 
finn  of  Hall,  Lawrence  &.  Rat  cliff ,    Hrohitects,    and   Jones   corrobo- 
rates  this   teBtimeny»      The   eriflence   ehowe    that  Ulausen,    froM  tiue 
to    tisie,    attei-.pted   to    cclXect  his  bill   but   was  unsuccessful* 

We   think   the  evidfmoe   eusvains    the   fixidin^^   of   the  jkaster 
that   Clausen  made   an  oral   st^irnemeirl   for   the  work  he    did  and   i'or 
whloh  he   elalus   the  $150S. 

Counsel    for   defendarit    say  that   Clausen's   i  oemixed  bill, 
whioh  is  in    evidence,    sIio^'b    that   the  first   work  for  which  he  claims 
payment  was  done   June  18,   1928,    said   the  last   Jepteraber  14,    .9?8; 
that   the   one   item  appearing  on   the    statei-ient   after   this   last  men- 
tioned  date   ie   one  of    ,575  for  a   survey  claimed   to  >iavf»  been   don* 
January  17,    1929;    that   this  item  is   spurious   and  is  put   in    solely 
for  the  purpose  of  nreventing   the   claim  from  being  barred  because 
not   filed  w' thin   the    time  limited  by  the  i^«charjic's  Lien   act.     i»o 
8uc>i  contention  was  made  on    the  hearing  when    the   •vid*no*  was  of- 
fer*d  before   the  Master,    and   there  is  no    evidence  in    the    record 
that   in   any  way  tends   to    sustain   this   contention;    there  must  be 
some  evidsne*  that   this  last   cixarge  was   spurious  before   the   conten- 
tion  could  be   sustained,    and   there   is  none,      koreover,    the  point 
seems   to  have  been  made   for   the   first    time   in    this   court.      We   think 
Clausen   should  be  given  a  linn   i'or  his   claim. 

Vor  the   reasons    stated    the   deeres   of   the  Superior   court   of 

Cook   eounty  is  affirmed  as   to  iiilson  Brothers,    'i    corporation,   and 

it    is    reversed  as   to    Clausen's    claim. 

SBCRIS  AjrVlJiiCEJi  Ih   PART   AND 

I£  PART  AKD  WUkASSKS  WITH   DIRXCTI0K3. 

■•t«relx  AB^  Metehett,    JJ. ,   concur. 
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i'R,    PR?:3I-)IKG    JUUTICK  0»COliliOR 
BKLlVfiRSD   TlIE   OPINIOli    OF   THK    COURT, 

July    7,   1933,    oojocplainanta   I'lled    th^lr   bill,    deslfiiated   a 
petition,    tc    eet    awl'le   th«   forfeiture  of  a  r»aJ    estate   contraot   In 
which   eompl ail  ants  were   purchasers   ti^M   defendaiite   the   sellers;    thsy 
al30  prayed   for   an   injunotien   against   defendants   to   restrain   the   en- 
forceB.ent  of  a  jadgoic^nt    entered   in   a  forcible   detainer   suit   in    the 
Municipal   court  ef  Chicago,   broa^;ht  by  defeniants  against   the   coa- 
pl'^inauts    to   recover   poaaeaeion   of   the   suae  prffluises.      iiftar  a  num- 
ber of  pleadings  were   filud,    uomplaincuits   filed   their   aoiendcd  peti- 
tion praying  for   tiie   saue   relief;    defendants   answered;    chare  was  a 
hearing  before  the   Gh&ncellor  and  a  decree   entered  in  which  a  num- 
ber of   fiiidings   tire  made,    and   it  was   decreed   (1)    tuat    the   bill   be 
disDilssed   i'or    -ant   of   equity;    (2)    tJiat   the   forfeiture  of   the  real 
estate   contrast  be   approved   <%nd    oonfirmed,    and    tae   real    esttte   eoa- 
traot   entered   into   between   tiie   parties  be   cancelled   and  held   for 
naurM;    (>^)    ttiat    the   payments  made  "by  oomplainants  on   account  of   the 
purchase   pric  of   the   property  be   retained  by   the  defendant   Anna  i.. 
Dunlap  as  liquidated   damages   for  breach  of    the   oontraet  by   eemplaln- 
ants;    (4)    that   the   contract   dated   January   7,    19  31,   between   complain- 
ants  and  Roane  was   rit^ntfully   cancelled  by   defendant  Dunlap,    and 
that   it  be   reuoTCd   as   a  cloud  on   the    title   to   t   e  pramiees;    (  ^) 

that   eoiLplainant  Ueerge  I.    &oott   pay   to   defnndant  Anna  L.    Dunlap 

of 
1X010.81,    which  was   the   amount   in   default   at   the   time/tno   forfeiture 

of   the   contract  by  defendants,    and   that  Anna  L.    Dunlap  hawe  execu- 
tion  therefor;    (6)    that   coffiplain4nt  George  I.    3cott    forthwith  THoato 
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the  orenilses;    (?)    tiiat   th«   order  oi    court   appointing   Draper  k 
Kraraer,    Inc.,    as   agents   of   the   pretAisea   be  THcated   !«nd    set   Aside, 
and    that   such   fit^ente  restore   tjoBseanion    to   delVridant   Anna  L, 
Dunlap. 

ihe   record    if    coniused,    but    it   appears  Without    -ilspute 
that   on   February  7,   1933,    cotuplainantB   were   in   iefaalt    in   the   pay. 
icent   cl"   a  number  ol'   ins  LallB»enta,    aggregating    ^lOlC.Sl;    that   on 
acooant   ol'    isuch   defaults   derenriant  Ann^i  L.    Dunlap   on   ifet^ruary   23, 
1933,    served   a  notice  on   eoaiplainaiits   that  urilf>s8   the  payments   in 
default  were  made  witain    tulrty   li&ye,    steps  weuld  be   tak)?n   to 
cancel    the   contract   fur  the  purchase  and   sale  of  the  preaiises. 
A  number  of  otner  notices  vere   eerred,    inclulin^    notice  of   for- 
feiture and  de»<and   for  poseeflion. 

Aa   stated,    there   is  no   dispute  but    that    the   defaults   ex* 
isted   ae    claitted,   nor    that    cofflpluinants  made  no   offer  in   the  bill 
or   on    the  hearing  to  pay  any  aaount   on   aooount   of   the  defaults. 
The  only  contcotien   seesas   to   be   that   they  were   unable   to  make   the 
payments   on    Account  of  iaok   of  funis, 

Coupl^iuants    contend   tnat   defetidantt  waived   the   time   of 
payment  of  the  installments  beoause   the  pay(r<ente  were  aluiost 
always  ixtade   >ifter   they   fell    due   ;xnd   def >?n>iantB   from   tiiiie    to    tiste 
aooepted  partial   payments,    therefore  bei'ore  defe/<dants  wculd  be 
permitted   to   declare   a  forfeitur*   they  Auat,    under   the  law,    giTt 
reaeonable   liOtice   of    their    intention    to    Insist   upon    the   payments 
being  made  as    the>f   fell    due.    This    Htates   a   correct   prinoiple  of   law 
but   is   inapplicable  here  beoaaee,   «e   think,    sufilclent  notioe  waa 
^iven   before   an    attempt  was  made   to    oanoel    and   forfeit    the   oontraot, 
fiat    in   any   event    this  would  not    require   a   reversal   oi'   the  decree 
because   complninants  would   net   be   entiT,led    to    th#   relief  they   prayed 
for   unless   they  made   an   off»^r,    either  by    their    pleadings  or  en    the 
hearing-,    to   pay  up    the   ameuiits    iher.    in   default.      In    these    ciroumetanoti 
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obviously   tlie   decree   lisiniBsing    the  I'Hl   was    the   only  decree  that 
could  be  entered,    and   therelo re   it  must  b«   affirtted. 

But   the  iecree  went  much   fartiier    tiiaii    to    diaiiee    the  bill. 
We  haTC   aboT?   eet   forth   the   various  mattert   decreed  by    the  chancel- 
lor.     In    the   absence   oT  »   oroes   bill    the   Chauioellor  was  wholly  un- 
warranted in   I'iiidln^,    in   Gub^t^noe,    that    eubstantially   everything 
the    iefeniar.ts   did   in    the  iflatt»»r  was   in   accordaiice  ^*ith   the   con- 
tract   ani   ihet  law,      ITiere  ''^sp  nc   warrant   under  the    .jlcadlnt.B  to 
flrcree    the   cancallution  of   the    contract;    that   the  moneys  paid  by 
the    coiaplciinants   to    tU*^  deftsndanta   on    recount   of  the   purchase 
price  be  retained  by  def eiH-ftiite   as  liquiJuted   duiuagea;    that   the 
defenlarte  b«  tiiven   Judi3»ent   atjainst   complainant  Ueorge  ii.    Uoott 
for   the  #1010.81,    being  tlxe  at^jregate   amount   of  the   defaults  at   the 
tinip    the   notioe  of  forf'ir.ure  was  giren;    nor  wae   there   any  warrant 
to    decree   that   the   pren^ifjes  be   isimedicAtely   vacated  by   complainant e, 
or   any   of  the   other  natters   above  meiitioned. 

The  decree   of  the   Superior   court   of   Cook   county,    insofar  as 
it   distniseed   oor^plaii^iinte*    bill    of   co.ijpluu  t,    ic>   al  firmed;    in    all 
other  cr.attfeis   it   lb   reversed. 

Each  p»^xty  will  le    required   to  pay   their  own    cor.te   In   this 
ccnrt, 

DtCFlTE   AJtVimLfm   li.   PAST   AI.I>  RSOFSKD   I^    PART. 

iie-'Jurely  and  Vatshett,   JJ,  ,    concur. 
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KR.    PH3ST-DING   JIT8TTCE  0»COKROR 
UTSLIVSRJSD   mis  Oi-iiUUii  Qif   Xdi.   UUuRX, 

ttaroh  2d,    19 3u,   Rotlyn   Jibaon   \7as   awarded  a   ieortt  •#  di- 
Yorce  from  the  dpreijdant,  itobort  iisirl  UioBon.      'Hie  datir««  find*   t^ia* 
d«fen4ant  agreed   "to  pay  to   the   ceupiaiuaut,    oii   tue    iirat  oi'   eaou 
and   every  month  uiitli  her  deatn   or   re-jaarri&^e,    Uie    suiu  o!  Xaree 
Hundred  Dollars    (^300,0o}    per  icontn   I'or  her   8u^>'>ort    vm6  muintenanee, 
and   the  additional   sum  of  one  iiundred  Dollars  (s»100«('0)   per  month 
for  the    support    and  uiaintanance  ol'   said    son,   Wiliiaiu   ,    until  ais 
death  or  until   he   ahull    attalxi   legal   age." 

itarch    2,    1^33,    complainant   lil«td   her  petition   in  which   it 
vae   alleged   that    the  defendant  was  behind  in   the  payments  proTide4 
for  la   the  decree   and  prayed   that  a  rule   be   entered   to   show   oause 
Why  he    should  not  be   adjudged  in   oontcmyt,      Zhe  oonteinpt  proeecdia^ 
^$L»   abandoned    -uad  on  April    17,    1933,    and    subsequ^oit    tn^reto,    an 
am?nied  and   supplemental   petition   'iras   filed  praying   that    the   court 
fix  the   aoieunt    tn«  defendant  was   in   arrears.      June  16,    1933,    defend- 
ant  filed  his   petition  for  a  reduction  of   alioiony;    that  matter  was 
abandoned.      j.7ie   court  heard   tne  CTidenee  en   the   question   of  whether 
the   defendant  was   in   arrears. 

Defendant   contended  he  was  net   in   arrears   in    the  payment  ef 
alimony,    nnd   eridenoe  on    this   question  was   introduced  by  both   eides. 
The   court   found  defendant  was  in   arrears  $2tOO  but   allewsd   him  a 
•r*dit  of  >838  which  he  had  paid    for   tuition  and   expen<«es   in   sending 
the   sen   to  ^otre  Dame   Unirersity,   learinx   a  balanc*  of  $1368;    and 
it   seeas  to  toe   conceded   that  afterward   the  dafendant  paid  $800 
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alimony  due  the  wife  lor  her   support,   leaving  $1168   etill    due.      Th« 
court   alec   allowed   eomplalnant   ;^3ou   as  and   lor  her   solicitor's   fees 
and   ordered  that   defendant   pay  ^1468.      There   seems   to   be  little 
or  no    dispute   as    to    the  amount  of   the  payments  made. 

The  defendant    takes   the  position   that   the  moneys  he  paid   to 
complainant   and   expended   on    the   son   I'rox^   the  time  ol    the  divoroe 
amounted   to  more   than    the  ;i^400  proTided   a  or  in   the  deoree,      i'he   eri- 
denoe   shows   that   for  a  period  of   two   years   after    Due   entry  ol    the   d^s. 
eree  ^^arch   28,   1930,    defendaiU  paid   the   '4<Q{j  as  required  by  the  de- 
cree  cund   in   addition  paid  out   considerable  money  in    sending!,  the   sob 
to    caupB   and   for   other   e^q^enses.      During   this  period   of   two  years  he 
made  no    claim   that  he   8heul4  be   given   credit   on   the   ^4U0  monthly 
aXijnony  for   auoh  additional    expenditures.     While  the  father  is   to  be 
oommended  for  w?iat  he   did   in   this   reeu'  ot,   we   tnink   suen  moneys 
ought  not  be  aharged  a|gain»t  the  mother,      '^e   think  the  Ghaneellor 
was  eorreot   in  not  giving  credit   for    such  sxpenditures.      as   stated 
above,    the   defendant  was   given   credit   for    the  ^832  wioleh  he  paid   ior 
soiding  the   son  to  Kotre  Dame  University,    arid  some  slii^ht   argument 
is  made  by   counsel   for    complainant   tnat   the   court   erred   in    thie   res- 
pect,   and    therefore  the   amount   found    due  by  the  Uhanoeller   should  be 
inereased  by  $8:^2.      U  ^on   a   consideration  of  all    the   evidence   in   the 
record,  we  are  of  opinion   that  we  would  not  be  justified  in  disturb- 
ing the  finding  ef  the   Chancellor  in    this   respeet. 

Counsel   for  both    t*idds   in   their  resoeotive  brif^fs   state   a 
number  of    times   that    the   deeref^   of   divoroe  was   entered  by   concent. 
Obviously   this   is  not    the  fact,    as   an   examination   of   the   record   dis- 
closes.     It    is   contrary    to    the  law  for   a  husband   and  wife   te    consent 
to   a  divorce,    but    the   ameunt   ef  klimony  may  be   agreed  upon   by   the 
parties,      aaith  v.    Smith.    334   111.    370.      In   the   instant   ease  the 
amount  of  alimony  and  the   times  of  pajmeni  were  by  agreement  ef   the 
parties. 
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l>«r«Bdai)t   oeuteads    ba«t  n*  was   «nvitled   to   or«dit   for  th« 
Aon«ya  lie  h.ad   spent   o^^    cae    sou   beoaas*   tne  $4oO   a  laonth  h«  was   ro* 
quired   to   uay   iu   accordajL>ce  wit£i   me   terms  oi'   tho   decree,   was   not 
all    to   lie    paid   to   \h^   complainant*      iJaere   !•  no  merit   in   tnie   con- 
tention.     The  finding  ol  the   decree   is  plain,      hy  it    the   court    I'ound 
tuat    biie   defendant  vaa   a  man   ol   means   and    that  ne  had   G^ireed    "to  pay 
to    the   complainant,    on    tne   first   of   eaou   and   every  month  *«*   (,$30u,00) 
per  month   for  h»r   sunnort   tind  maintenance,    and   the   additional   sum  of 
One  Hundred  Dollars   (;lHOU,Ou)    per  month   for   the   support   and  aainte- 
nance   ol    said   eon." 

A  furtner  point  made  by   th(=^  defendaiit  i&   thi^t  he  w&s  en- 
titled   to   credit   for    eueh  moneys  which  he  paid  out   on  benalf  of   the 
son  because  while   the  decree   provided   that    tii  •   custody  of   the   son 
should   be   given    to   tiie    cosaolainnnt,    it   further  provided   tl-iat    "th* 
care   and   education   of   said  minor   oixild,   William,   be    and    rmnain  with 
the   coiaplainant,   iioslyn   Cribson,    and    the   defendant,   Kobert  ii^arl 
Gibson,    Jointly,   until    the   furtner  ord<»r  of    this   Court,"     w*   think 
this  provision   does  not   in   any  way  modify   the  prior   provision  oJ'   the 
decree   requiring  him   to  pay  to    oemplalnant   $400.      This  was   the   oon* 
struction  placed  upon    the  decree  by   the  partif-a   Jbr   a  period  of   two 
years    immediately  following   the   pntry  of   the   decree, 

Th«   Judgment   and   decree   of  the   Circuit    court   of   oook  crunty 
ia      affirmed, 

fOMSKKT   AND  DlCinX  AJyiRMXD. 

McSurely   nxi^  katohett,    JJ,,    concur. 
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COkPAliY  and   GIUCAGO,   BUIlLIi^GTOM   ft 
^UIKCY   RAILROAD   COJtP.^^NY , 
Appell««ft, 


IIR,    JU3TICB  14«3UR>ill,^    DiSLlVBRKD   miS  OPIlJlOX   OK   TH'-i  COURT. 

Plaintiff   appealB    from   an    adverse   jui^-merit    '^nter«»d  on    in- 
structed  verdicts   ass    to     :oth   def andante   in    the    trial   oJ    an   action 
on    th<»   case  'vlierwin   olalntiff   8ou.^t    to    recover   damage*   for   personal 
injuries   received. 

The   accident  hat)n<»ned  on   the   eouthem   apt;roaoh   to  a  viaduct 
running  north    ani    routh  over    the   railroad   tracks  ol    the  BurlisKton 
Railroad   cerrpviy  on    52nd   avenue   in   the   town   of   Jicero,    Illinoie;    on 
each   elde  of    the    roadway  of   the  vi  iduct    is   a  narrow  wood«n   sidewalk, 
four   feet   and    four   inches  wide,    for   the   uae  of  pedestrians;    there 
are  two   lines   of   street    car   tracks   on    the    roadway  between   the   side- 
walks;   froBB  photographs   in   evidence,    ooantlui^  the  aporoaoues  on    the 
north   -MK^   soutu    side,    tixe  viaduct   is  vtiry   long.      Apparently  no   wit- 
ness   testified   as   to  its   exact  lea^tu. 

About   11:30  p.   m,    Januftry   29,    19  31,    plainti if  with  ur,    Joseph 
Habel  was  walking   on    the   easterly   sidewalk,    ^oiati,  south  on    the   south- 
erly appreaeli  of   the  vladdot;    plaintiff  was  walking  en   the  outer  edge 
ef   the   sidewalk,    Hahel    at   hie   left;    «=h«n,    aooordinf/   to   plaintiff, 
they  were   about   100  feet    south  of   t)ie  bridge  proper,   he  collided 
with   a  northbound   street    car  ewned   and   operated  by   the  Chleago   and 
Veet   Suburban   Trarisit  Coapany,    receiving   the  injuries   fer  whloii  he 
•eeka  damages. 

In  his  declaration  plaintiff   alleged   that    the  rail  read   *•■- 
pany  negligently   constructed  and  aiaintalned    the   approach   and    side- 
walk in   sueh   eless  prexialty   to   t/ie  easterly  etreet   ear  rail   that 
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the   street   oar  overhung   the    edgo   of  the   sidewalk   crenting  a  condi- 
tion  dangerous   for  pedestriaiis   on    the   sidevaik;    Uaut   the   street   oeir       I 
eoapany  sliould  ht've  knovn   ol    tiiia    condition  but    oo   carel«9«ly 
operated    it?    ptre<*t    car   tn^it  it   ran  upon  plaintiff,    seriously  in- 
juring hla. 

The    evidence   on  bfthalf   of  plaiiitiff   tends   to    ehov   that   the 
east    rail   was   24f  inchee   froi;    the   sidewalJt;    it   ^'f&B   two   feet   from 
the  gauge   of   the   rail    to    the  outside   of   the   cnr,   which  woul''  l«»'ive 
one-half   inoh   for    zle6.T:<iio6  between    the   eide  of    t,he   car   rind   the 
edge  of   the    siiewalk.      Plaintiff   ar&;ues   that    these  were  nip.aeurenjfnti     I 
at   a  eertaln  point   In    the    tracks  rhich  were  bowed   or  bent    toward    the 
sidewalk ;    but    it  was   established  by   the   evidence    that   tliia  bow  or 
bend   in   the   track  was  not    at    the  point  where  i^luintiff  vras    struck, 
80   that,      at    the  point   of   the   accident,    there  i^as   a   clearjince  be- 
tween  the    ride   of   the   car   ::in.'1    the   eit^e   of   the   sidewalk  of  2|   inches. 

Defendant  Burlington  Railroad   coiipariy  argues   that   the   evi- 
dence  fails    to    show  any  breach  of  tuiy  duty  on   its  part  which   caused 
the   accident    in   ouestlon.      Plaintiff   invokes   cert&in  provieiono  of 
an  ordinanee  which  provides   that    the  iuriington  Railroad    uon.pany 
shall  maintain    the  viaduct,    to  whic/t    tlie  Railroad   coiiip'An>    replies 
that   in  many   cases   it  has  been  hel'!i    that  ordinances   of    this    uharaeter 
are  void    pince   the  pneeagp  of  the  I'ublic  Utilities   act.      Village  of 
Atwood   V.    0.    I.    &  W.       .    R.    R.    Co..    316   111.    4  26;   I^orthern   Trust   Co. 
T.    Chicago  Rys.    Co.  .    318  111.    402;    City  of   Chicago   v.    Cooimeroe    ^om. . 
306   111.    501.  j 

Moreover,    the   provisions   of   the    alleged   ordinance   do  not 
••■t   any  duty   on    the   railroad   company  with    reference   to   street    car         i 
traoks  over   the  viaduct.      It   gives    to    the   railroad   oompany  no    control 
over   the  laying  of   such   tracks  nor  any   right   to   direst  «^ere  thoy 
shall  be  laid   or    to   int<>rfere  with   them   in   any  aunner   al'ter   tiioy 
have  been  laid.  i 
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The   street   c&r    company   also    eaye   that   tnere   in   ro   CTldvno* 
that   the  traeka  were   iaproperiy   constructed  or  maintained;    that   from 
all    tnat   appears   iu    the   record   tney  were  laid  and  maintained  pursuant 
to    autliorization   oi    tue   propeS  authorities   and   in   I'ull   compliarce 
with   all  laws   or  ordinances   regulating   the   operation   ol   the   street 
railway.      As  we  h&Te   said,    the   evidence  places   the   point  ol    accident 
as    some   distance  -   about   42   feet   •   from  the  alleged   bend  in   the 
tricks,      iitoreoTSr,    there   is  no   coii<petent    evidence   that   any   such   berd 
existed   at    tne    time  of   the   accident,   which   occurred   in   January,   1931, 
as    the  photographs  introduced   in   evidence  were  taken   in  September, 
19  34. 

We    ^TR   oi'   tiie  opinion   ti:iat   the   evidence   fails    to   prove   tuat 
tne   accident  was   occasioned  by   the  negligence  of   tne   defendants,    or 
ei';.}:(r  of   them.      Even    if   the  negli^^eiice  oi'   defeiifiants  Jii^^t   be   a 
close   question,   we   tnink   that   the  plaintiff  was  guilty   of   contribu- 
tory ne(;;ligenue   as   a  matter  of  law, 

Cn   the  nl^it   in   question  plaintiff  and  Habel  had  walked   the 
entire  1  ngth   of   tne   viaduct,    a  distance   equal    to    three   or   four   city 
bloci<s;    plaintiff  was   all    tais    time  walking  alongside   the   street   car 
tracn  ;   he   said  he  knew   tiie   sidewalk  was  narrow,    and  he  must  have  known 
that   the   iiBtanoe  between  it   ;^i'l    the   street   oar   traoK.  was   slight;   he 
said  he  was    talking   to  ^r,   Habel    all    the    time   and  was  not   paying   tuij 
attention   as    to  whether   a  street   car  might  be   coming  along  or  not; 
he    says    tnat  he   first    saw   the   street   oar   /vhen    it   was   about    six  feet 
frojT  him  as  he  was  walking   on   the    3i<1«walk  about    two   or   three   inches 
froni   the   edge;    there    »<tre   electric   ligiits   along   the    eouth   appresA 
of   the  viaduct,    and   tlie   street   oar  was  ligiited.      habel   teetified   that 
aft'^r   the   oar   passed  him  he   •«»  It  lou   feet   away,    although  there  was 
seme   smoke  wtiloh  he   says  obstructed  his  vision. 

If,   as  plaintiff   says,   he  was  walking   two  or   three   inches 
from  the   edge  of   the   sidewalk,   his   shoulder  and  arm  must  have  pro* 
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traded   over    the    ej^ge.      ^»  h«  was   fncln^j  the    etraet   car,   whleh  was 
anproaohing   on   a  track   olope    to   th<»   «l'iewn])r.,   prudenca  vrould  haY« 
•ugpeate!?    that  h«   etep   baclr   eo   as   to   aYold  beln;;  etruclr.      'il«   fail- 
ure  to   do   so,    on   t>)e   groun'5    tnat  he  wae  not  paying   any  attei  tion   to 
the    street   car,   was   clearly  neglij^enca  on  his  part. 

There  havtt  been  many  decisions   in   other   jurisdictions  in* 
Tolving   the   overhang  of   a   street    car   ae   it    rounds   a  curre.      In 
Matuletrio  t.  ifcetrepolitan   Bt.  Hy.    Co..   95  i ..    Y,    b,    7,   it  was  held 
that  plalntifi  was  guilty  oi'   contributory  neglif.enoe   as   a  Batter  of 
law   in  not   stepping  bao^   to    avoid   the   overhang  of   a    car  as   it 
rounded  a  ouri»e.        In   Grarvey  v.   Rhode   island  Compory.    ;?6  R,    I.    80, 
the   court   said:      **    for   one  to   place  himself  within   reach  of  the 
•wtnp  or  overhang  of  a  car  while    it   is   in  motion   is   ae  inuoh  a  bar 
to  his   recovery  in   on   action    against   the    company   as   though  he  ha4 
negligently  placed  hlmfself  in   front  of  a  moving   car   and   been  in- 
jured   thereby,"     Other   oases   are  HerinK  v.    City  of  Detroit ^    244 
Mich.    293,    and  liayden   v.    ?air  Haven   fe  W,   R,    Co..    76   Conn,    355,      In 
this  last  ease  plaintiff  was   standing  about   twelve  incnea  from  the 
edge  of   the   sidewalk  when  he  was   struck  by   the  runnin(,/;->board  of  a 
street    car.      In  Weir  y.   hallways   Co..    108  iLans.    610,    it  was  held 
that   even    if   the  plaintiff   did  not  understand    the   extent  of   the 
overhang  of   a  street   car  but   oould   see   the  nearness   of   the   track 
to   the  sidewalk   curb   and   took  a  nosition   so   close   to    it   as    tc  be 
struck   and  injured,    it   would  be   conceded    that   the   injury  was   the 
result  of  her  own  negligence.      See  alao  iJeaoh  v,   Pacific  j-ortltwe^^ 
Traction   Co, .    135  Wash,    290, 

Plaintiff  oiteo  fell   v,    J,   P.    A  i^    R.    R.    Co..    238  111.    510. 
There  a  passenger  was   sitting   on   a  seat   facing   the  center  of   the 
ear,   with  his   am  and  hand   extending  outside   of   the    oar   through  an 
open  window,    where  hie  hand  was   eaugl-it   and   injured  by  a  passing  oar, 
of   the   close  proximity  of  which  he  had  no  notice  or  warning.      In   the 


■.ft.t-  r,fi   :ro  :!i?   OJ   •Til 

•*:•>  jr.i 'rur    t<).f.v-     li    /i  i\  0  X  fi '-•:•>  ^   ■'■•;ix;i:   uf»»cf  •V^£(  •1*>jfil: 

to  JirMwi-x^v©   srij    aairloT 

^1. . .. .,. ..  .MlUSMMM.^-^.  yfilwff  j[ii,jr«M 

;  ,..    .   i. -  1 J ii'. Hi  jjiiifi,  ,y    -'■«::'\::',;'    wi-     f  .'^^j  asxtf'O     •.xtf^TertJ  5«iwt 

fti     .set  .mjoCi  av  .  .q9   .ij  ,w_a^  (leysj^  tj^r^  .^t  a»^Yf»'^  fcoB  ,f:*?s  .ifoiM 
»^.l  mo'Xt   •oaoiii   ^rL^^i    tuti6»  j}nir.i.ur><t»   raw  'tti#ai«Iq  «ia«o   ifaAl  slxil 

^Xoa  «!—'!,  j-4  BOX    .  ^.ijtO    |i^jiWXAf>>l,  ,.v.  l.tg*>   rai       .i«!'    .f»»l[*« 

jl;j  -      na^a  nAJ  •e*  ibXi/co  iutf  t«o   fvctit*  »    to  aonrliar* 

-"    il»l^l«»<T   «   3l«0#    liOB   dtuo   JtX«v«bis   •it;^   o# 

1  "      ----        -*   "  r  ;-         '      '    ruiat  bau   iomia 

■  .   -jl  ii  V*!  >     .  y    nuf.'-a    ouxx     >«<;       , •« in j^i  i j.-* n    awo    TVil    'to    itu»1it 

.0«    .d«*W  eCX    ,  .00   notiixsx'i 
.^^J    «n.  .v   ,#i.  A    ^'t    .1.    ,v   iinH.  m»ito  'ttliixkBi''L 

iii)  /i^&o-^n^   TAD   Ota   to  •Aittiro  iAlha»^»  hamA  ta»  trx*  mXtf  ri^lw   ^im9 
V  X'^  ft^Tutal  bcui  iit^utn  umw  kivji  alrf  eTt«riw   ,wohrtlw  a»4« 


Instant   case   th«  ylalntil'f  knew  oi'  the  proximity  ol'  the  etr«et   oar 
traoke   to    th«    sidowftlk   and  had   suaple   opportuiiity   to   observe   the 
Approach  oi    the   etrent    car,      de   testii'iefl   that  he   could  hare   seen 
it    il"  he  had   looied.      In    0.   L,   _&.   at,    P,    Ry,    Cot  .7.    '^A^A.'Z*    13S    HI. 
848,    it  was  heli    that   one  who   i'alle   to   observe  du<)   oare  but   walks 
Mindly  into    danger   in   guilty  ol"   contributory  negli   ence,     ^nd    that 
"If  he   phall    peradt   •ilu.^fill'    lo    b«oonie   absorbed    in    thought   about 
other  matters,    and,    in   consequence,   oblivious  pf  his  present   sur- 
roundings,  he  will   do    so   at  his  neril." 

The   abstract   furnished   by    the   plaintiiT   is  properly 
eriticized.      It   is  in  many  resnects  insul'i'lcient.      But  we  prefer 
to  plaee  our   eonolusion  upon  the   reasons  above  stated. 

We  bold    t iat   plaintiff   failed   to   prove   tnat    the   defendants 
or   eitner  of   then  were  guilty  of   tne  negli^enoe  whieh   oaused   tae 
accident    to   plaintiff,   and   also    Uiat  plaintiff  was   guiltv  of   con- 
tributory negligence  as   a  matter  of  law. 

The   instructions   directing  a  verdict   for   the   defendants 
wers  properly   given,    and    the   judMiaent    is   affimed, 

AFW  RMKD. 

0'Cor>nor,   P,    J.,    and   tvatchett,    J,,    concur. 
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PEOPL'J:    OV   THtfi    STATIT    Oi"   iLi  11,018, 
Defendant    in   Error, 


LOUIS  W,    GHUEPlfl, 

Plaint ilT   in   Mirror, 


BRilGHJTO    CJRIMiiAL    COURT 


;     Of   COOK  COUNTY. 
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MS.    JUUTICE  i..ATCirETT  D-SLIV^Rri-0   THIS   OPIKlOh   OF  TffS    COUiiT, 


Dftfeadant  hag    sued    out   this  writ   or   error    to    reverse  a 
judgment   of   the   Criminal    court    entered   upon   the  vertilct   of   tiie 
court   finding  him  guilty  on   a   cnarge  of  obtaining   eifonatured   to 
written   inetrumenta  by  means  of  false  pretenses.      The   Indiotment 
contained   fifteen    counts,    and   defendant  was  adjudged   guilty  upon 
all   of   thtim.      un   the   first   seven    courits  he  was   sentenced    to  pay  a 
fin«  of    v'lu    anl   to    serve   one  year  of   imprisomiient   in    the  HouBe  of 
Correction,    tht  puni8>iment   on   the  last   six  counts   to   run    concur- 
rently with    that  oi'   the   first   count.      On    counts   eignt    to   fifteen  hs 
was    sentenced   to  one  year   imnrisoninent   und  ordered    to  pay  a  fine  of 
|10  and   conts,    the  munis  iiii--^nt   under   counts  nine    to   fiitesn    to    run 
concurrently  with   that  under    the    ^i^^hth   count   an<i    the  punisluuent 
under   count    #l/ht   to  begin   after    the   expiration   of   the   sericence  en 
count   one.      In   addition    to    the   fines,    therefore,    defendant  was 
sentenced    to    two   years   Izaprisonment, 

The   first    o   unt   of   the   indictu-'^nt   in    subBtance   cuarges   de- 
fendant tiruher,    ulso   known   as    "achrader,"     pretended   to    the   Great 
Atlantic   *  Pacific   Tea  Co,    =uld   to    its   agent,    one   iiali,    that   the 
snitllrbar   Products   Co,    had   a   suhaidi  iry   ooupiuiy  nruned   the  Monaroh 
Speeialties   Coaeany,    and   that   it   was    ^he    cuetoir.   of   the   bhellaer 
Products   Oomp'juy   to  have   its   or-jljcts   irrvolced    And    collcotions 
a.ade   through   this   subsiliiry;    that   def«i.<iant   pretended   that    the 
selling  price   of  99,?«0   doughnut   wrapijers   soil    lo    tat  lea  to,    \i  6 
manuf <\ctured    \n\  printed   by   the  Products   wO.    was  «8.V2  per   thousand; 
that   an    invoice   of   these   dou^uiut  wrao^^ers   statin^^   the   sai«  sf    saa« 
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\>y    the      onarch    'ip-olalties   Go,   had  \)«en  Made  by   It    hs   a  »j1j8111«»^ 
by   the  Pro-^uctP   Co.,    -"h -roas    ieraiil^it   veil   kx;ew   taai,    tiie  Amllmar 
Co,    had  no    aabsi*li-jxy   Gotup'a.r  y  narnad  i^-on^rch    Jpcciul  ti«»   Uo.,    md 
that    the  ^wonarch.   Jp'»cialtle«   l;o»   ^iraa   Ir    f  lot    a  nmue   used  by   dtj' end- 
ant   under  whlc-n  he   transacted  buRlnpas;     that   del'feii.lguit   knew  it  was 
not    thp  practice  or  caijtoui   a'   the   I5helljru^r  i'rocluots    Co,    to  hayt   anj 
of   Its  products    iiiTolcef'.   or   coilecte.;'.   Tor  by   \..Ab   allt^ei    aubHldlary 
eompany,    knew   t.-ial    the   price   of   the   doati^Tirut   nrranptre  waa  uot   >d,92 
per   tiioueand   but    jf5,9  8  per    tiiousujr.d,    knew   tiiia.t    the   invoice  waa   not 
acide  by  the   GpecicltieB   Co.,    but  t^ae  iaade  by  him  (der»u.iant)    under 
that  nafliej    that   dftl' indent   kr.pr   tnat    these   represent  "*t   on p  vere    i'ala« 
and  were  made  by  him  with    the   design   ol'   inlucin^   the   Atlwicic   -' 
Pacific   Tea   Co.,    its   ager.ts,    aiid   its   a^^ea'.t,    one  liali,    to   execute   a 
check   for    .1140, 7??   And    to   Jiave    th.e   Tea  ^^o.,    itp    agents,    fund   on«  nail, 
it»   ag'Mit,    deliver   the   checJc    Lc   defei-lant    a^  ter    it  was    8i4;ned:    that 
the   Tea  Co.    and  liall,   relying  on   tiicse   false  preteneea,    signed   and 
delivered    tne   check  to   defendant,    md   tAat   def ej.d-uit,    with   Intent   to 
cheat   and   defraul    the   Tea   Go,    out   of  :|303,69,    fraud ul6J:itly   and   un- 
lawfully obtained    the   signature  of  flail   to   the  writtari   inatruaient. 

The   remaining   count  a  were   iiei  tica}.   except    tnat    they  deecribed 
•imllar  offenses   on   different   dates  with    reference   to   different   our- 
ohaees,    and    amounts. 

Defendant   did  not   testify  at   the    trial.      The   only   eTidonoo  of- 
fered   in  his   beiialf  was   that    of   two    C'Varaoter  witnesses.      ihere   is 
practically  no    conflict    in    the   eviijence.      In   19  25   defendant  was   oa- 
ployed  by   the   Great   Atlaritic   &.  Pacific   lea  Co,,   which    is  a  largo   cor- 
poration  organised   in  iiew   Jereoy  in  1350    and  w  tioh   trannaeto  a  general 
business   in   foods   throughout    the  United   tttatea.      I^or   convenience   In 
the   transaction   of  its  business   it  has   separated    the   territory   into 
six  divisions,    the  alfldle  western   division   Including   Illinois,    Iowa, 
Wiseonsin,  iLlnnesot*,    and   parts  of  Michitran,   Indiana,   Oklahosui  and 
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Kaneat.      The  h«ft4quart#r8  of   this   dlyision  w«r«  In   Uiiioa|{o,  «her« 
it   operated  About   dOC    stores,      rh«   le«  Co.    also   operated  warshousos 
bakorlos   aiifl   a  produce   irT)artinflnt, 

Dol*on<!ttnt  b«»{sajn  His   servleo   as   «   oXnrk    in    th«  'ji-der  d«part> 
rnont.      He  was   ororaotAd   from   time    to    time  until   he  b<  ohaiO   aoslK'tvnt 
purehaein^r   «ii5r«ntc      In   19?9   hf  '«r<)rk*»d   nn-ler  one  ]iol«j«s,   who   In   turn 
was  under  a  ^r,   Heeht,    divisional    puron^pinfj    a(:«nt.      Ihis  dooartrtMit 
was  Icnowr    as    the   tuor^ly  buying  '!sT>a.rtiti«»nt   and   puroMaSAri   lor   th«»    coiw 
poratlon   all    coxajpof^i  tl«*s  which  were  not    intwided    to  h*   resold.      0#- 
fendant   rec^lv^d   a   salary  of   $75   a  w«ek,    find  h«»   oontlna*»'1    tc   '"ork 
for  th<*  T<»a  Co.    as   ae«i  atant  puroiiaslnf?   uin-ent  until   August,   ip:^.^, 
when  he  ten'lered  hie   r^sl?!:n»tion   without    statlnt'   !\l3    r-ason   for 
doini^T  00. 

The  Shellffar  Produets  Co,   was   a  printer  of   «eiioph(*no,    whlrti 
was  printed    In    dift>r«nt    colors.      Itr,   Muse,   a  saiesxaan   for   the   iJhell- 
mar  Co.,   went   into    th^   offlcee   of   the  a.    a  P,    to    solicit   business   and 
through   defenlar^t   obt!%ii:i*d   ari   ordnr   for   oellophano  on  Uetober  9,   1989. 
0«fen(f«u)t    at    first  give    instructions    to    ship    th'    cellophane   to    the 
A,    &  P.    Co.  ,   but   before    the  order  was    shipped  he  inetruoted  Huse  t* 
bill    the  aat«rial    to    the   honaroh   Bp'^oialtiea   co.    it   1145  bryn  kawr 
an-l    to   ship    it    to   the   A,    t  P.    Co,      Dofer.dnnt    told  Mr,     luse   that   the 
Monarch   Speoialtieo  Co.    was   a  paokM^;in(;  department    ere^tz-d   to  h«ndl« 
sliood  baoon.      Later  defendant    inntmcted  Hr,   Uur:e    to   bill    the   eel* 
lophane   to    the  lAoniroh   iioeol'il  ties   c;n ,    nt   668   jaKisle   aTWiue.Chtcaco, 
Large  orders  were    Lhnreaftor  K^en  by   the  A.    a  y,    Oo.    to   the   Jkellmar 
JProluets  Co,    through   defendant.      It    .fas   eustomary    lor     iir   to  order  a 
million   doughnut   or  b  lOon   wrappers   anl   direot   that    thoy  be  shipped 
in   on«  or    two  hunirod    thousand   lots   as  needed.      Hy  his   ilrection  all 
theee  goods  wero  billed    to   the  Monareh   cip«oialties   s^o.,    ^tnd  not   to 
tht  A.    k-.  P.    Co.      Bj  buying   in  lar«^<^  lets  a  lower  prioo   '/or  the  goods 
was   obtained.      Defendant    and  Huse   also   agrsnd    that   us   ths   prlso  of 
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collopfcai.p  decreased  Ite    aale  price  would  be   decreased  prcportlonntely, 
r-nd    in    tais  v^ay  or  numerous   occafclone    tiie   cellophnne   *.hr  l)tlir,d   to 
the  lonarwi   ^p"cialtieB   Co,    ut   a  lovter   price    t^ian    tne   order   speoii'led. 
Ihe   ohelliuar   v.o,    gtive   ».  dlBCcunt    oi'   twr    p<»r   cent   il'    the  Mile  were 
paid  "dthin    ton    deys,      Ihe  js^onarch  Sipeci.^ltiee   Co,    took  iAivantHt;e   of 
thle   Jltccunt,    ae  well    as   occaRional    ieoreaees   ii.   .oricee,    but   the 
ionaroh   apecialtiee   Co,    iilwaye    oiiarged    tae  A,    ..v  ?,    Uo.    wltaout    rel- 
ersTice   to    saoh   deersaae   ii^    coate    iUd   v/itaout  ailowiriii    the   ti»o   p   r   cent 
dlBcount    J'or   cish.      xhe   orders    frofli   dofendar^t   to  .luse  -wer*  ^iireu 
orally,       lase    ;id  not    at    -ini,    time  i^^t   a  writteri   order   i  roj  derendent. 
The   Shellmar   Producti  Uo,    sent   oat  irivoicee   descriLiiib   tae  goode. 
These   invoices  were   paid  \)j    tite  itoiiHrch   opftcialtift*   *-o,    by  ctieek   sad 
all    oJ"   thcjii  discourited  witlilii   trie   ten   day   p-eriod,      ihe    cliecKs  »ere 
not    Bit^ned  "by   the  a,    &  P,    Co.    bat  were   ;.»i(ined   "lionarcn   ^peoieJ. tlee 
Co,"    in  handirriting. 

It  wae    stipulated   on    the   trial    taat    the  Jihellmar  Products   Co, 
reeeiTed  faymffnte  on   the  various  ir^-vciices  I'roiii  the  iHOuaroJa  i>p(*cialtiea 
Co. 

Xhe  3tskt<?   r;lao    showed  by   the  testiijiony  ol'  a  IJr,   Butler,    a 
dentist  -^'ho  hiid   oiM'ices   at   1145  iiryn  i^awr,    Chicago,    tJiat    the  Lonaroli 
Specialties   Co.    was  located    ut    tuat   address   when  he   oaae   into   the 
l}u tiding  in  19 3C,      A  nan  whom  he  jvi:ew   as  u.r.    bohrader   occupied    t'  • 
konareh  ap^^cialtlee   Co,    olTice,      lie  idei. Tilled    tnls  i»r,    aohrader   ae 
defendant,    said    that  he  ucually   BMW  '.im   ur ound  9:1b   in   the   evening, 
(Uid  tliat  uiall  marked    "A,    6   i',    Co,"    lor    tx^e  Venaroh   doecialtiee   Co. 
w«e   placed  on    tiie    talie   in  his   reception  rooffi.      After   "kr.iahrader" 
■ored   irojB    the  building,    tiie  wltneee   saw   two   l^^ttere  BMrXed  with 
the   forwarding  addreas,    06b  Oakdale   ave. 

Cladyt  West,    a  nurse   eoipleyed     y   a  doctor  '/ith   offloee   at 
1146  Bryn  A.awr,    testified   that   she  knew  defendant  as   *l.r,    Sclirader" 
and   ea«  hiia   in   the   offices   of    tlxe  konaroh  Specialities  Co.      «i«   "crted 
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the  mail    anA    tooit   It    to    the  yarloue   ol'iictt   In   the  building  ant  d«- 
liTered    th«  mail   lor   the   Specialties   oo,      dh«  lat«r   reo«iT«<)   an  order 
to   forwari    the  niail    to   Dr.    french's   oil  ice   at   668  dakdale   avenue. 

Dr.    iTreiiCh,   waoae   offices  were   at   6&b  OaJcdale   avenue,    testi- 
fied  that  he   lowaerly  had  hie   offioe   at   1145  hryn  i.  awr;    tiiat  while 
located   there  he  net   a  man  hy    tUe  i].atiif>  of   Lichafer,    who  had   aii   ofl'ict 
in    the  "building;    that  when    the  Doctor  rooTed   to   66rt  oandal**   avenue  a 
man   cnuie   to   him  and  vpant.d    to   know   if  he  hi»d   d^tm   room   to    rent,    oaid 
him   vlO   a  wontL   to   receive  hie  mail,    explained    that   aa  he  was  a 
traveling   ealesnan   and  was   gonf^   lor   lon£  pf^rlods   of    tide  ke   did  net 
want   the   expense   of  Kalnt&lning  a  hotel  uiailing  address;    tiiat    the 
man    told  hla  (Dr.   tr&netx)    that  his  uauie  was  Al   bchafer.      Lnr.   ireneh 
farther   testified   that   defendant  was  »ot   the  man  who    iiitroduosd 
himself  as   '*A1   Sohaf  er. "      This  witness  was    shown   a   reoeiviug   ticket 
frooi   the  Shellmar  Products  Co,    bearing  his   signature   and    said  be   dli 
not  reraember   the  o  ocas  Ion  when  he  signed  it. 

Three  witnesses,    euployes  of   the  i^aiie   View    i'rust  &  iuvings 
Bank,    testified   that   defendant   Introduced  himself  at    tneir  bank  as 
"L.    S,    Schrader"    and   opened   an  aooount   in    the  name  oi    tne  Monarch 
Specialties  Co,    on    Septviibpr  27,    193^;    that  he   closed    it   October  16, 
1930,   reopened   it   October  17,    193<..,    and   a^ain   closed    it   bepteaber 
21,    1933,      A  signature   card  which  bore   the  name  of  J-.    3.    ^ehrader 
and   the   adiresses   1145  £ryn  k.awr   and  668  OaKdals,   was  prepared   and 
kept    on   file   in   connection  with   the  konareh  Jpeoialties   Co.      Defend- 
ant,   these  witnesses   said,    often    came    to    tti>    bank   and  would   tell    the 
proper  officer  of   the  bank  beforehand   if  he  was   about    to  withdraw  a 
checi£   of  any  eonsiderable  amount.      Defendant  under   the  naae  ef   the 
Monarch   Speoialtiea  Co.    obtained   checks   frsa   the  ureat  Atlantic  * 
Pacific   lea  Ca.    in  pajnacnt  of    th   se   swollen   accounts. 

It  was   stipulated   on    the    trial    that   fifteen    o>i««ks  made   eut 
to  the  iicnarah  Specialties  Co.   by  the  h.    4c  je.    Co.    were  deposited  in 
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th«  Lake  Vl«w  Trust   &  Sarlng*  Bank   iiH'1   that   the  iionarch   ipeolaltle* 
Co.    account  was   debited    :!'or   the   I'll'teer:   acoounts   paid   by    the   'ip«. 
elaltiee   Co,    to    the   Shellmar  Products   Co,    an    et^tei    its    the   In 'ict- 
mmnt. 

An   employee   in    the   real    estate  office   of  Jame*  1.   Waller 
t«8tlfied   to    the  execution  ol    a  lease   renting   ati   oli'ice   at   1I4B 
Bryn  Itawr   avenue   to  L,    a,    Schrader   lor   the  i.onarch  Specialties   Co, 
in  April,   19  9, 

Many  witnesses   described    Uie  manner   in  ^hich   the   f invtoial 
auditing  department    and    the  purcuaaing  departj^ent  oi'  the  Tea  Co. 
were  hcmdled.      Checks    after  passing   through   the   financial   depart- 
ment   in   the  usual  way  virere   ui<>^ed  by  Philetus  i).    ^all,   who  had  been 
employed  by   the  A,    &  P.    Co.    for   53  years,      tie   executed  all    the 
checks   covering  the   amounte   in   the   invoices   of   the  konarch    ipecilLL- 
ties   Go,      It  was  his   custoro   to   sign   these   chocks  when    the   invoices 
acooa:panying   the   checks  bore   certain    signatures  which  meant    the 
checks  were  0.   K,    for  payaent.      It  «a8   stipulated   that   the  fifteen 
checks   signed  by  kr.    H^ill  paii   the  various   invoices   ol    the  Monarch 
Specialties   Co.   which  were   offered   and   received   in    evidence. 

Defendant   earnestly   contends    that   the   indictment   should 
have  been   quashed   for   indefinitenass   and   uncertainty.      The   record 
disclones   a  written  motion   to   quash    the   indictment   on    the  ground 
the  grand   jury  was  unlawfully  drawn,    followed  by   an   oral  motion   te 
quash  for   other  reasons  which   are   carefully  paragranhed  but  whieh 
do  not   show   that   indef initeneas   and  uncertainty  of   the  indietmtnt 
was  urged,      l^ot  having   raised  the  point    then,    defcn^iarit  is  not   in  a 
position    to    successfully  urge   it  now.      People  v.   JiVx.    346  111.    374, 
However,   we   think   the   contention    is  without  merit.      It    is   suggested 
that   the   indictment  was   subject    to   Objection    in   this  respect,    in 
that   the   instruments  upon  whioii   it    is  based   are  not   sufficiently 
described  nor  by  proper  averiuent   connected  with  the   specific  falsi 
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pretenses  ue«d   to   obtain    the   checks,    >aii   that   the   dat^a  of  th«  par- 
ticular  checks   are  not    given  top    set    out   in   I'ull,      DeTendant    aays   it 
was  nec^Bsary  to    set   out    the   soecil'ic   instruments   eithsr  ▼•rbatlm 
or   in    substance.      The   difl'erent    counts  oJ"   the   indicti-ient   desoribsd 
tlie   inEtruments   as   to    the   drawer,    drawee,    payee   and   amount.      While 
the   resr>eetiye   datps   oT   the   same   are  not  mentioned,    the   indictment 
does   3T«r   the  dat*>  ol'   the   ofl'encs  which  bears    clovvly  upon   the 
date   of  the    instrunients.      This  was   euffluient,      See   25   Corpus   Juris 
633   and   easee    there   cited.      The  mere   fnot    tliat    these   dates  were  net 
stated  would   not   preclude   defendant   from  pleading  autre-fois   conTipt 
or   autro-fols    acquit   to    a    eubsequent    indiotuent   Tor    these   same   of- 
fenses. 

It    le    also  urged   that    the   indictment   did  not    show  with 
clearness  whether   the  l^onareh  Specialties   to,   was   or  was  not   a   nub- 
eistlng   coir^pany    in   fact   and    xn  law.      There    is   an    uverwenL    that    this 
was   the  nams  under  which  defendant   did   business,      liiis  was   s.tffio 
cient   in    that   respect, 

It    is  urged   that    the  indictment   is   defectivs   in    that    it    is 
for^ied   on    the   theory   that    the   obtain inj;    of    the   signature   to    each 
check  as   set   forth   in    the   different    counts   of   the   indictu.flnt  was  a 
separnt*  offense.      While   in  general    tjae    acts   of  defendaiit   as  averred 
showed   a  sisiilarlty  of  purpose  and  methedi    these  acts   took  nlaee  at 
distinct   and   dlff'^rent    times   and   cohered   tranBactions   in  which    lis- 
tinct   and   different    instruments  were   obtained   and   different   sums 
end   amounts   of  money  by  means  of    tliese   acts  were   appropriated   to   de- 
fendant's own   use.     We   think   the   indictment  was  not   defective,    in 
that    it  was   framed  upon    the   tn^ory   that    eacn  one  of    these   separate 
transactions    constituted   a   distinct   offense,      Feople   t.   Alisft^    362 
111.    362. 

It    is   also  urt,;ed    tiiat    the   false   repressntations  were  not 
•aloulated   to   deceive   tind   accomplish   ths  purpose   sought  because   tee 
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Jon  -    -  " -"aJ    J«ii3f   *o:1   9i»in  •ilT      fb«^Jte  s>ir«JEl^   s«g«9   b«»  E5d 

taiy  .  *J*3  j^alfeA^j;^  aoit  ;rc£'-  •   'i^'    ^Awlo^aq  Jen  bli^off  hAiAtn 

.iTodoqai   74)<t;r   ait   l.T»l9 

fa  •MtIV  l«o^  «toL  .39J.J    tt9iii»K  ham  •*0<T%utt  "^o  \iliMlimiK  a  h^vroxta 

•vk  o;   !iiijtiliq9ixt{i\m  9x»v  miom  «««xi7    to  •iMftm  x^  ^aoix  'to  nfewwa»   ftMl 

,'>vi^aatal»  Joa  mtrx  inmsaJoUml  mtU  lUUuii  aV     .aau  nwo  a* !ttutha9% 

8X&2A14M  aaaiil    !•  ao*  iua>e  ^axU  x^otifi^T   fni4   aequ  taaiaTl  aaw  .ti    tatit 

.-if^l^  .V   >iuog''J  ^«  Ua  laot^ait)  a  l>aiu4'i;ranoo   aaoiitadofii^ 

.'^^S    .XII 

Jail     '.iLOn     J  .     t.     S;j4J 
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remote  from   the   ol'l'erjse   of   obtain in^^^    the    Bitonatur*>p    to    the   cl.eckB, 
This  point    rpquire*  little   attention,      Certair    or.tl    cn.^.  written 
woTdB   amounting   to   r«=»preBentations  by   defendauit   \rere    in   point   of 
time   somewhat    remote,    but   words    are  not    the   only  ueane  "'iKireby   fall* 
representations  may  be  conveyed.      Actions   are   juat   as   deceptive   - 
oometimes  more    80»      Indeed,    silr>nce  may   under   aoiue    circunietances 
amount   to   a   criiUinal    =ict ,    if   followed   by  wrongful   appropriation, 
JpneB  v,^_3tate,    97  Qa,    430,      The   real   point    is  not    tne   reaoteness 
of   the   time   in  ^hich   the    representations  were  made  but   the   aaueal 
connection  between    such   reipresentationu    mi   tiie  obtainiiig  of  the 
property  by  means  of  them,      We   shall  not  undertake   to    review   the 
many   cases   cited  by  defendant,   mo?t   of  which   are   from  other   jurie- 
dictions. 

It   is   furtier  urged    t>iat  no   offense  was   cojiuaittei  because 
the   Tea  Co,    made   an   independent   investigation  before    eateoatixib   the 
ohecke    said   to  have  been   obtained  by   false  pretenses.      Defendant 
cites  People  v.    Blume.    345   111.    524,      There   ia  no   doubt   it   is   a 
necessary  element   of   tiiis   criae   that   the  person   defrauded   should 
have   reliM   on   the  false   representations,    but    Uxis   oonter.  .ion   is  not 
based  on   facts.      The  Tea   Co,   made  no    irveetigr.tioi     of   defendant's 
dummy   company  which  was  used  by  him   in    the  perpetration  of   fraud. 
In    that  particular   th*»  viotim   relied,    as   it  hud   a  ri*iit   to   do,    upon 
the   supposed  honesty  of  its   anployee, 

Defenrlant   cites  People  v.    Dinenza.    356   111.    113,    t«  MM 
point   that  when    the   evidence   as   a  whole    loes  not    establish   ^iuilt 
beyond  a   reasonable  doubt,    the   judgment    should  be   reversed,      'rhut 
is    the  law.      We   do  not    entertain   any   reasonable   doubt   on    this   record. 

Defendant    also    contends    thit    thiere  was  a   substantial  vari- 
ance between   the   allegation      of   the  indictment   and   the  proofs,    in 
that    the  indictoicnt   alleged   that   the  konarch   Spocialties   uo.   ri^s 
a  subsidiary  of   the   Shellmar  Products  Co. ,    mile   tne  proofs   tended 


^„ . .  ,       .  .,Xiio  •xic)    -on  eijf   afc'xow  .ti/d    ,»cfomR'ii    ^«iiw»(tio*»   eailt 

K  1.)!:   ^'     jr-i-v    -ii-iu'.    xs&njj  >c«j«  eoriolia    ,fco9fcisI      «o»   9io;ii.  9»«J:*9raoo 

e«9.r?i'ji»'X   •«*   ion  ^1    cfnxoe   IjaaT   sxiX      ,  yS>    .eO  V^   ^ajfe^ig    »y  BanoX> 
X*>aiJ«o   »rii   itfi  •fMifli  »^9w  «aolJjs*n»ttsiq«t   «d^   ri«iXiS'-'   ai   ^ml^t   »xl*   10 

9ilJ   w»lT»i   oi   &Ai:ti9btti-  Joa   XX-     -  ,ifi;?iU  'to  aafi«»ui  ^li  -^iTffqoitf, 

-liiu'f,   xsAiio   JiOT't   o'lr   floXxiw  'to   i-!0:.i   ,j  i*ia«l®&  \:(i  ^s;^Io   8»««q   xombl 

,saoi7ol.b 

o'ls'j   uolJ«;ii;^e»rai   Jodrxi^wd^al   jsub  9{>«u^   *ow<  ^-^^    aiii 

^rt-jLiV5.<  i::>i       .aioeasi-eic;  »8ia'i   \.d  l)6iUJs4"do  mmU  ^ytai  oi  jblaa    ojtosrio 

it  ai  ii   Jrfwoft  o«  Bi  eiexll      .*»«    .XXI  c;i^^;   .»jfl«xa  .v  9.1qo»^'  tBilo 

hluoiiu    '09l>utyi't%tb   ttotvt^fj  Bfii   iMsii  extiiio   alxtff   lo  iaofti©!©  Y't'8S>iso«a 

iott  si   kiot:'A9iiioa   uliii   iutf   ,BriolJ«S^rteB*>'i'"»i   9aX«1  «iii   ao  fv?ll»i  ovAxi 

I  f^>?aija»viil   on  rth*iia   .aO  ««T  otfV      .aiott  no  bea«rf 

.cu^zi    :o  .i,f^lJAiio:jn9q  'itfS   ni  niii  xd  bouu  saw  Usixiv  >;niiq£ioo   \,maasb 

nonu   ,«{)   o;^   'rt^^it   «   ^t^  ^'-^   «JB    ,ibAi£A^  m.lJtnir  rndi  •tmlitoHtAtt  itixU  fil 

.••XoX(T')«»  a;ii  to  xi9ftaod  tssoqquii   arli 
•»iO    oi    ,6XX    .iXi   O^fi    .flynixUa   .y  olgro^St  •eiXo   Jfw/jfw'taQ 

iiiXcfjiiit*   ion  8»et<  ftXojt«T  m  •«  •on«Ciiv9  exu  noilw  iatii  ialoo. 

j^.  .5«aieT9Y  vtf  lluoilM   $t\0nx:\hul  9tii    ,iduob  9lJAaoaji9%  i^  taoy;**! 

,btt>^0i  aicli   no  iduob  •limno»»Bt  xom  alai'XoiuR   iou  ob  ^W     ,nml  faij   ml 

•  Ivjiv  £Mliivi$»diM  a  SAW  •taxii   iiixii   ^baainoo   eaLu  icuibu^lmu. 

nl    ,a1ooiq  »tii   ban  inofflioXbaX  sxii   'to     aolia^alJui   »Ai   a^^fu^  \     >.  i 

«4it   .>  ''•'    i*iii    boaaXX.'j  -ii 


to    show    that    it  was    a   repreeeri^ative  or  agent.      That    objctlon  nmM 
not   raised   on    the   trial    nn6    cunnot   te  urt,ed   Uoie,      i-ec-^le   v, 
Gwramony.    369    111.    21C, 

Ol)Jectlon   is  fl.Rde    to    romp   of   tiir   intitructioc  b,   VjI    the 
record   faile    to    ehow   at  vhOBe   iriBtf/jce   they  were   ^iven    ^r.-i   dofia   not 
discloeo   any   otjectlon   or   exceoticn    to    any  one   of   t*.R«i,      V-'e  find  no 
error   in    this    reeoect.      People  v.   Cmry.    335  111,    fyo9. 

It    is   also  urged    tViat    it  was   error    to    ri-.t«r   Jj(i,ii.ent   >*nd 
impope    ef^nt»rice   on    »acii   count.      What  we  have   already   said  with   ref- 
erence  to   the   indiotiu'^nt   r.akee    it   unneceBsary   to    .'^ive   this  point 
further   consideration.      Kroer  y.   People.    73  111,    294;   1' go  pie  t, 
Elliott.    ^72  111,    ?>99;   Peoolfi  y.   Allen.    3.^^   Ill,    262. 

Defendant   asserts   ^^itu   appar«fjt    oonfidence    tnat   the  indiot- 
meot    iloe?  not    allege,    or   tae   facts   nrovo,    any  offense  r/ithin   the 
meaning  of   the   statute,      ( 3aiit.<i-.lard'8  111,   Hey,    3tat8.  ,    1933, 
chap,    3;3,    sec,   96,    p^r,    253).      It    ia   oaii    t  .  it    the   f^ots   disclose 
a  husiness   arranger  en t   with  whioh  all    the  parties  were    satisfied , 
and   tnat   to   nold   such  acts   cri.Ainal  would    i'ill    the  jails   and   peni- 
tentiaries with  victims    the   legialatare  never   int*»nJftd    to  be   tacre, 
W«  hesitate   to   believe   tiiat   the   conmunity   tenerslly  hae   departed   so 
far  froiti   the   standards   of  prianry  nonesty.      People   v.   ilaio<^p.   14 
^end.    (M.    Y, )    B46,      28  Am,    Dec.    S30,      On   the   contrary,   w*   think   the 
tendency  of  modem   decisions    ie    In    the    lireotior.    oi   a   fi/K,ilant   en- 
forceroent   of   tho  1 iw   against   falie    irotenses   for   tae  protection  of 
tbe  public   against    swindlers   of  all    kinds.      The   eriininal   pretense 
here   did  not    conelrit    in   a   siopjle     lot.      It    conprised  many  aots   ex- 
tending over  a   considerable    tLae,      The  mf?»nB   by   whicn   lefeniant 
undertook   to    aporopriate   th«  property  of  hie    eiaployer  were   planned 
with  a  degree   of   care   and   executed  with  a  dillgenoe  wert/iy   of  a 
better  cause.      To  his   eiaployer,    the  Tea  Co.,   he  falsely   represe.'itei 
that   the  i/Lonaroh  Specialties  Co.    was   a   subsidiary  oi'  the   tihellmar 


jy.,    .,  r^i  ill   «8«xlw   :>«  -woiil-si    0f   »Xij8  i    fc-cO©«t 

■- -  fa    «1    ii 


.r  --'jUi'^i-  •    ;    '  ■;    .1X1  8V    .  ■     .7    ti-ir.-tji      .ncfi*«*j»JSi%n©e  «9ifft«t 

T    r-looj^'i    iS8fl    .XXi  Sra    .JtlfiiXI? 

.'  j    ^ijba   ai    ii      .(^C&    .%£<!    .(!?w    »o«!in    ,«(    *(T«x<^* 

.^^iI:x:lf^    «';^.    r.f).    inq,  ax:^   Xi^  fi*'4.r  o^iw  d'n»^«ian«l'3UB  AMtniBLtf  a 

aJU«^  ttiu    U.X ^  ibX«40V  XjiBin  iio   a^0£  ii&iia   iX«n  o;}-  fB/i^   Area 

^9  'van  atiui/oXeJL^aX  »itJ^    esiiidiv  Ai^iv  aaltAlJnatf 

oa  r    iud  '   -4^..«i9  i«4  x^fifljiiflURao   »<U  ^ititr  aV^iXtcT  ot  aM;M«6il  •¥> 

au4   ^iili^    --^    .r.'uia -ao:.   ax\#  m>      ,^C5    .aaC    .«a  es      ,t^    ( ,Y    .ft)    .^c»f 
-  la   foali^iv  a  la  aai-^oatlh  ax(9   nX  ai  a!Iai9J:]^»^  tn^hOin  'to  ^an«f»a## - 
is  noX#oai<'f«{  ar ;    tot  aaaii»4a^f  aaXa'^  >»  i^aX  »i<*  to   tfiaaTaoiot 

aana^aici   XAairoIio   adX      .afeaii   XX»  *''»   uialtrriira    intdm-^i^m   oll^fuq  aif^f 
'X&   atos  vuMB  i^elTipwt   H      .^mb   0X;«ala  a  ni   i»!i<in<io   .^on  b^b  %t^'A 
^nahita'lai  ^tf  «A«^«  ailT      ,i>>&ii   «Xrf4lY«^.ran^o  a  ^»r«  S|^i^nei^ 

i«  a'LAtr  Txivciqup   aijti  'ta  '  atftf  •t«jhr^rvt<T90  0^  iCttoiasferutf 

.jl^««r  •(^(i»»XXi6  «  /(tfiv)    :>f  jxoaoKa   htm  afJia  *to  aais^b  «  Attm^ 
,.0'./  aaT   ^lU    I'WVVXVW   nl/i  oT      ,a»Mi#  «!*##«#- 
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Products   Co.      Hfl   lalsely  p  ret  en  led  that    it   was    tne   custoin  arid   prac- 
tice  of   the   3helimar    Co.    to    invoice   and   collect   I'or   Ito   prdacts 
through   tii«  ^onardi   Qpeoialtlea    .^o.      de   I'alseiy   pretended    *;   »t    the 
selling  price   of  doughnut   ^uid   bacon  wrai>pera  was  mure   per   tiioueaad  I 

than    the   actual   price,      lie    oreteadied    ti'iat    the   invivices   of    these 
wraopera    indioated    tae    sale  oi"   the?    eacie   by   the  i^^on  ,to.\   'ipt^oinl  ties  j 

Co,    to    the  'Jreat  Atl&_itio   ^y,  Pacil'ic  Tea  ^o,,   mile    to    the   JJiellmsr 
Products   Co.   he  faJraly  ronresented    that    the  ^-.onaroh   i-pegisilties 
Co,   was   a  division   departi.ent    ol'   the  ureat   Atlaj.tic   ^  ^Acil'ic  Vea 
Co,      The   pr'.oJ'   ar.ows    that  he  hiiiisell'  was    the  i-onarwi   .^pcci&l'ics 
Co. 

Sy  theee  me^ixB   and   throUi^L   the   conl'ider.ce  reposed   In  liia. 
by  his    2ix-pLoyer  h*?  was   able    secretly,    rraaduler.tly ,    -md   it.    olerefcar* 
ol'  hib   I'lduciary   relationship    tc    ottain    thesv   oLeoiub   I'roBi  his   en-plejer 
and   thus    ohesat   the    a^iployor   out   ol  largfc   buiue   ui'  itione>.      liis  aotiona 
were   in   ai'i'icict   Jurt   ut  har/uful   as    if  h<s  had   oiabeszittd   or   stolen  hla 

etiploy<»r'8  rnon^^y.      Defendant  has  Viud   u  lair    trial.      V-e  do  not   er.ter- 

I 

tain  a  doubt  ol"  hie  guilt. 

The  Jud^-1T!erJt  is  al'l'irmed, 

O'Connor,   T,    J.,    and  MoGurely,    J,,    concur. 


ox 


h^u'.i..  iioijjcC    Luc    ^t/.i                'o   9oi'Xt;i   '!i^tiXli9B 

.,  JariJ    r.^  ,     -„;-'■■'■•:■!    /.''•■■r«1   »ff   .oili   Bt^uhurl 

x^iio-i  <»ilJ  •.«v  'llr ^                         :    Bwa-'iB    idyxq  dtft      .oO 

inoiiui               ■  <.«*»iu«^  ij   0WW4  0:^TUil   Iw  J  wo  'xs«xo-£<pw^   ^^   itaeiA&  audi   hna 

«lr  «ii  ^1   tiS    Xjj't;;ti5ri   ?»«   i»«t   tOi^'Vtti   ai   aiftw 


.ivonoa   ,  .t   ,v;?jT«H»M  fciw   ,  .1    tl  gioifi«>0*0 
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R0BI2v   P.    ALLFJ*:    and    /H-U  CI3   L',    AlJ-EU ,       ) 
Doing  Pu«lnes8   as   ThP  All«ri   Corfpany,      ) 

Appellant B,  ^'  /  ? 

)      kt/r,KL   FfiOli    ^P:^\|Oll 

JUr.T  OF   coot   COlft^TY. 
FIK3T  l^ATIOiiAL  BAMi   0-^   GUI C AGO    andl  ) 

RELIAKC3  BAJy'K  AlTD   TRUJT   OOiiPAJ^Tf ,  ) 

Apnelle»?8,  ) 


)     ccur: 

28  0  l,Ao  616^ 


tJi.    JUt5TI(ai  IIATCH}>1TT   DBLIVlfiH'irD  Tilii   OPIl^lOi^   Ol^'  TiO    COURT, 

I 

Cociplainarita  wer«^   de   oeitore   in    the  Heliaiice  isanic  a  Trust 
Co,    to    the  amount   of  ^3000   sn   June  13,    1932,   whexi   that   oanJc  was  | 

cloeed  by   the  Auditor  ol'  Public  Accounte,      They   lilfid    their  bill 
on  May  ?3,    1933,    an'^ertaA-inj;',  to    sue  not   only   J'or   tliemselvea  but 
for   ^11    other   depoeitcrs,   none   oi'  '^'hom  up    to   this   time  have 
Joined    in   tlieir    sait,  '  I 

l>:ovemb<»r   4,    1033,    (a  deuurrer   to   the   original   bill  haTlng 
been    sustained)    conplainarita   filed   an   amended  bill   of   oocplaint  , 

consisting  of  twelve  paragraphs.      They  laade  defi?ndant«   thereto 
the  Reliance  Baiik,    the     irst  ivaticnal  iirxnk,    through  whii^h  it   clemrsd, 
and   TDrayed    that    an   accouriting  miglit  be  taken   in   connection  with  I 

collateral,   notes,   bonds   and   securities  received  by   the   First  ' 

national   froiL   the  Relie/iCS  bank,    and   t^iat    suoh   collateral,    or   the 
procepdB    thereof,   mitfht  be  impressed   with   a  trust   in   f.ivor   of  ^ 

complainants,    end   thac    the   two   t>u:its  ai.uxi   be  lield   Jointly   and  f 

severally  li«^ble  upon    such  accounting   for    .*ny   deficier.oy   in   the 
amoiint   of  lose   sustained  by   thea  as   deoosltora;    that   the   oourt 
■i^t   find   thut    the  two   banks  had   conspired   to   dsfraul   ths   de- 
positors,   r-cn'^   for   iieiisral    relief, 

Kovember  3,   1934,    a  general   demurrer  of   defendants  was 
sustained,    and   tlie   cause  was   diamisaed  for  want    of   equity,      yrea 
that   order   compl-iinants  have  perfected   this   appeal.      Xhe  question 
for  decision  is  whether  the  amended  biXl  ef  complaint  states  a  ' 


a^075 


did  ^ii^i.  O.^'S 


iJ»u.ii.^Cii,J 


I 


»BW  iiiad  tAiiJ  iiadir  ,&£«!   ,91  sttffT,  U0  OOOS^^:  'to   fniioim?  «iiJ-  oJ    .dO 

XXld  •tl»f'j    ftollt   ioxf£      .8;fm;u»oA  all  roixfribi  ?#aoIt) 

iii-ir  •♦vX*taBa»'{i)-    to't  vlao   $ott  9ue   oi    :.iiij>uii  Ql   ,&S  x**^  «o 

•viiri  *»«!♦   alri^t-  o-i   vu  moiiw  to  ^non  ,  a-fo^jc^oc^!-  •t*jfJ'o   CIi>  To't 

.tlL'»  "tl^ff*  rtX  5»rtiot, 

>ni«Xqr.&eo    la  Hid  b*t  ns,jui   vta   b^ls  (    e.tit/  '  f^rtlBl'ttra   n««cf 

oJ^«i«i  i   a;r.:>:f  i^v»l*£>  9ft«ai  Y*ril'     ,»Hn«T$ietjiq  •ri»^  'tt)  %ttltmltrmii 

naaio  ii  .itlii*  itM^o^^       t  X«n.-lJ>»«i  Jnl--'   •!•!*    ,  *ftioH   orit 

mOi  TO   ,Xa7fti'>IX«o  Attn  iMfJ   bak>   ^jLiacT  •dcbtiX^K  msU  moit  iMttoifR'H 

AiU  ^A/al*t  l»Xi)if  ••  drj  iH  ajL;jj(i   o«5   4X1^   imM  IrXorraoo 

tivoo  »ii3  ;  :70^l80«fl^   ft«  ia»d3  \d  btaluSeKs   rqoX  to  iauoam 

«4k*  •/  ->b  o^  h*il')«fic9  hnri  «3(ixrd  dl  bail  iii^im 

.  :»lX»i:  XAiaoai^  tol  tft5    .■no;ffocq 
Mnr  •;;  riijiji»b   X«'x«»n*3  «   ,»6;(?X   ,r.  <se>(fra*roTI 

«»it      .<^tfl0p«  !•  msv  lot  0»e«itaei2f>  <«w  •vjjao  Tii3:t«jJB 


good   cause  of  action. 

The  determination  of  t.^is   question   requires  Att«i>tion   to 
the  I'aet   aYennente   ol"   the   h:  ended  till   (conttrutd   according   to 
the  general   rule   in    suoh   caeee)    nioet    etrongly   against    Ihe  pleadar. 
Betten  V.    Winiame.    27?   ill.    App,    353.      ^he   auicnded  bill   avers 
that   the  Reliance  Bank,   prior   to    June  16,    1932,      was  an  Illinois 
"banking  corporation,    £iJi'i    the  if'irst  National   a  national  banking 
eorporation,    through  which   the  Reliance  baxiJc   cleared;    that    com- 
plainants were     de  ^oeitors   1)%    the   Reliance  bank     to   the   aaount   of 
fSOOO  on    June  19,   1932,  when    the  brirjk  was    cloeed  by   the  Auditor  of 
Public  Accounts;    that   the   two  banks   tiirou^h   their   oii'icers,    in   order 
to   Induce   depoeltore   to   keep    their   accounts  ^7ith    tlie  B.eiiano«  banlc 
represented    tnat  it   was   in   a   sound   and  liquid   con-iilion;    that   to 
that   end   the   Iflrst  l)tatlonal   bank   caused  a  Icttor   to   be  written, 
stating  that   it  had  investigated  tne  resources  and  liabilities  sf 
the  RelisuQoe  bank   (wnen  or  hov  not   averred)    and    Uxat    the  helianes 
>ank  was  in   a   sound   and   liquid    con':)ition;    tiiat   tJiis   letter  «as    en- 
larged   and   placed   in   a  conspicuous   al^^ce   in    tine  i\eli'inoe  bank  oi'fiee 
(when  or  by  whom  not    stated),    and   that   relying   tnereon,    eooiplainants 
and   others  k<>pt    their  funds   iu   the  bank;    that   on  Deoexnber   39,   19  31, 
the   two   defen'^ant   banks   in   cooperation   caused    to   be  mode  and  pub- 
lished  a  statement   of   the  resources   and   liabilities   of   the  Kelians* 
bank  at    the   elo?>e   of  buainess  Decexii>er   31,    1931.      lliis    8tat<«Mit   is 
set  UT>   in   detail,    ■m'^    it   appears    therefrom    that   the   amount  of   eash 
en  hand  was   statf'd   to  be   ^336,702.75,   ^oitneut   any  bills  payable. 
The  bill    further   alleges   that  A^aroh  30,    1932,    the  hsliance  bank, 
with    the  knowledge   and   approval   oi    the  ir'irst  iiational,    eaussd 
another   statement    to  be  made,    as   of  Icaroh    31at,   purporting   to   shsw 
•ash   resources   of   $418,176.32   and  bills  payable  of  |236,58?.28,    and 
relying   on   thess   statements   complainants    and  other  depositors  mX» 
Iswsd   their  funds   to   regain   on   deposit   in   the  Reliunoe   bank;    that 
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these   purtlcalar  statements  were  ujutrue,   because  on   Ceceuber  39 
19  31,    the  Reliance  tank  arranged  witA    Lue  Airat  Aatlonul    tank   for 
a   sale   to    the   ^irst  l^ational   of   certain   bonds  and    securities   and 
credited  its   aceount  vith   thn   proceeds   of   said    stale   eoid  ueed   the 
same   to  pay   the  note   of   the  Kelinnce  bank  held  by   the  first  hatioaal; 
that   only   thereby  was   the  Reliance  bank  able   to   issue   the   stateinent 
of  December   30,    19  31,    to    the   eff^ot    tiiat    there  were  no    tills  paynbls; 
that   after  the   statement  was   Issued,    the  bonds   and    securities  wers 
turned  baok   to    the  Kellanee  bank   and    the   indebtedness   re-established; 
that   a  slicilar  trsmsaction    took   place   on  Anarch   ?9  ,   1932,   when  bills 
payable   iue   from  the   Reliance   tc    the  First  National   were   in    excess 
of  ^1,200,000,    and   again   the  Reliance  ban.,    sold   to   the  /irst  !» at  ion  si 
bonds   and   sseurities   ag,%regating  #1,043,2^18,35,    at:aiD   under  an 
agreement    that    the  Reliance  bank  would   repurchase   the    saice,   whloh 
was   carried  out, 

Xh«  amended  hill   further   avere   that   on  iiay  31,    19  33,    th« 
receiver  of  the  Reliance  bank  iasusd  his  report,    jt'^ting  t)iat  prior 
to    the   closing  of   that  bank,    in   order  to  ni<>et  withclrawatls,    it  bor- 
rowed large   sums   of  money  i'roia    hhe  i^eoonatructlon  Finance  Co.    and 
the   Pirst  national   bank   to    the    total    sanount   of  iJl,35''.>,5i>5.  ?8,   and 
that    at   the   tiinp   the  Hellance  bank  was   closed  three-fifths  of  the 
bank's   assets  had  been  pledged;    that   the    receiver's   statauieiit  of 
liabilities   from  June  la,   193S,    to  May  31,   1533,    show*    that   on    June 
18,   1932,    the   Relianoe  b»nk  owed   on  bills  payable   to    the  Keeonstrue* 
tion  finance  Corporation  $703,890   and  on   bills  payable   to    the  Jrlrst 
national   #651,615.28;    that   on  i6ay  31,   1933,    there  had   teen   repaid 
to   the  Reeonstruction  finance   Corporation   ^365,2o9.31,    sn4   to   the 
first  National    1440,414.74,    Iz-aTing   the  balance   due    to    t  >e  finatiOt 
Corporation   1338,680.69,    a  i   to    the  first  iiational  Bmak  $211,200.  B4{ 
that   the  reoeiTsr's    report   shows    tiiat   after  payiaei.t    af  preferred 
elalns   there  would  be   available   for  distribution    to   general   eredi* 
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tors    the   total    siuu  ot  .$562,32  upon   total    claims  of  •3,002,42»,05. 
Itaiii  9    of   the  1:111    chargeje: 

•That    the   lte«  which  was   carriec?    on    the   report   ol"  iuriroh   ^0 
1932,    as   an   asset    consisting   ol'   United      tates    securities   u^nd  bands* 
subject    to   repurchase   in    the   amount   ol"    *l,C4o,a3d,  85    is   the   Bame 
Ittm  which  now  appears   in   the   reoeiver's  report  under  the  heading 
Mills  Payatle,  '    and   tu^t   ae   ol"  i^ay   51 »    19'>5::,    tJie   sura  of 
14  40,414,74   of  the   cash   received  by   the   receiver  was  pail    to   the 
i'irst  l«ational  Bank   oi    Chicago,    and   that    there  vas    <3till    dao  it    an 
allei^ed   inlebtedness   of  i^651,615,28  for  which   It  h«ld    tha  aforesa  d 
collateral,   whicu    vas    carried    on    the    otAtej.enii   jiucject    to   repurcliass 
»gree,;.ent . " 

The  tenth  paragraph   avers: 

"And   your  orators   further   sliow   that   it  was  known   to    the 
officers  of    'Heli-ace'    sind    'First'    and    to    their   directors   and    to 
the   two  banks    tiiat   it  was    illegal   for  a  n-;ttional   bank   to   enter   into 
an    agreecient      to    purchase   bonds   anc)  mortfaces   under   an   a^^xeen^nt   to 
repurcu&se,    and    chat   the   arrangements   to   carry   tiie   iteux  of  bonds 
and    securi'cies    in    the   amount  of  #1,043,268.35  under   tno  heading 
•Subject   to  itei)urcriase '    inistead  of    'Bills  Payaiae,  '    tended   to   de- 
ceive  the  bank   depoeitors    and  was   in  violation   of    the  i»utional 
Banking  Act* " 

This  paragraph  particularly   averred    txiat   these   a^reeuicnts  were    in 

violation   of   Beotion    5136   of   tne  United   ^jtates  hevised  ;itatutes   as 

atrtended  J'ebruary  25,   1927,   which  provided   in    subatancs  tnat   the 

national  banks   should   thereaU'ter   be  liiuited   to   buying  and   selling 

Invsstxuent   securities  without   recourse   and  under   regulntions   to   be 

prescribed  by    the   comptroller  oi    thn   currency;    also    thai  the  a^ree- 

ment  was   contrary   to    section   64,   paragraph   4  of    the  Criiuinal   Lods 

of   Illinois,    providing  in   substance   that   it    should   not  be  lawful 

a  bankln|f^ 
for   any   incorporated  bank  or  individual   doinj^businsss   to   assuas 

the  payment   of  or  beooais   liable  for   and   guaXantse   to  pay  the 
principal   of,    or  interest   on,    any  bonds,    notes   or  other   nfidenos 
of   indebtedness    on   account   of   any  person,    persons,    coupany  or  in« 
corporation,    and    that   any  assuixiption,    liability  or   guarantee, 
whereby   such  deposits   or    trust   funds   could  be  jsopardissd  or  im- 
paired  should   be  null   and  void. 

The  bill  also  avers  that  with  the  knowledge  of  the  ille- 
gality of  the  acts  and  for  the  ourpose  of  deceiving  ooaplalnants 
and    the  other   bank  depositors,    defendants   entered  into    tals   sohssic. 
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iuid   tkut   ooihplainHi^ta   nxid   other  bunk  depositors  wert  led   to  b^lic>Ttt 
that   the  H«iianc«  b&rik  w&e    solvent   i^id  hrid   i  o    bills  pf%y;iblo  out- 
•taiidlng   arid  w«r«    thereby   induced    to  keep    Ui«ir   di-poaita   rtun   to 
continue   to  mjike   r.n'^ir  deyoeitB,    hs   a  r'*ault   cl    wiiloJi   all    the 
dftpoeitora  now   Btand    to  lose   the   ouk.  of  5'3,0\;O,O(/0, 

The   bill    therefore   orayesd   ior    relief   as  hereinbeforo   sot 
forth, 

A  oaroful    reading  of   the  bill   fails   to   disclose   tho  pre- 
cise  th'iory  UT)on  which   comolainantB  rely.      It    is  not    easy   to 
Identify   the  particular   fund  upon  which  it   is   Iriolsted   a   trust 
should  be   impressed.      The  res   of    the    trust,    which  is,   of   course, 
neoessar^    to   its   existence   (Gurnett   y^   kutual  Life  _lr.s«    Co«.    263 
111.   A:p.    5ia)    is  hardly  vieible    t-:.    the   ju-Ucial    eye,   nor  are   tho 
avenr.ente  of    the   bill    in    t  :is    respect    entirely   conaistwit,      Tho 
bill   by  T'^ay  of  epithet,    describee   the   transaotlons  by  whioh  on    two 
occasions  bonds   tmd   seouri  ties  were   dellvi^red  by    the  KeMonco   to 
the  First  National  Bank  as   only    ••pretended"    transactions,   while   later 
in   the  bill    these   transactions    are  both   described   as    real   ones 
which  were   contrary   to    th*?   statutes   of   the   United  iitj-tes   and   tho 
State  of  Illinois,    and  bein'     oontrsAry   to   Hhd   against   the    statute, 
it   is   elalned   that   a   tnist   ex  walef  icio    firlses.      The  averments   of 
the  bill,   howerer,    are   to    the    eff«ot    that   in   \oth   of   these   trans- 
actions,    the   eeeurities  of   tho  3'lrst  l^ational  bank  were   returned 
to   the  Reliance  bcunk.      It    Is,    of   course,    quite  impossible  to 
establish   a  trust    ej  malof ioio    itiainst  property  in    tho  possossion 
of   the  yirst  l^ational  Bank,    wliile    the  bill     .vero  of   the   samo 
property   that   it  waa,    prior   to    the   appointti  ^nt   of  a  rscolTor,    re- 
turned   to    the   Relianco  bank.      ITirr*  is   an    Indeflnito  assertion   In 
the  bill    (and   it   probably  waa   in    the  cind   oi    the  pleader)    that    tho 
securities   upon  whioh   the   trjist    ahoul  1  be   impreased   are   those   aaid 
to  be   the   same  ones  used   on   former   occasions   and   aftor-ard   dofositod 
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T^th   th^   Ftr«t  K»*tlonnl  hnnJf  ac   eollateral   security  Tor  a  lt«i 
represent'^d  "by   the  note  ol"   the  Reliiinoe  l)»uik.      This  note  with  the 
collateral    eeourlty  ras   in   the   noBeeasion   of   the   Flret  National 
"bank  at   the   time  the  receiver  was   appointed.      If   it   i»»   the   intention 
ol'   the  pleader   to  haye   a   trust   iupresBed  upon    thess   Becurities     ws 
BUBt   regard    the  fact   averrcerits  o3    the  bill   ae  utterly  Inadequate, 
It   does  not    aver  wh--»n   the  lo^i  ^as  ruade,   or   thp   (wr.o-ir.t   ol'  it.    Thers 
Ib  no   denial    in    the  hill    that    the   Reliance  bnnk   reoeivefl    froiri   the 
i^irat  Isiational  hank   cash   to    the   aiaount   represeiited   by  it?   note, 
nor,    eo   fur  as  we   can   asoertair.   I'rorn   n   careful    reartirr   oJ"   the  bill, 
in   thrre   any   aseartion   of   any    con-iuct  which  was   contrary  to   equity 
an''.   EOOfi    oonnelence   in    connection  '^ith    that   loan.      The  prinoipls 
uifjon  which  equity  ImyreeseB  orotserty  in    the  hands   oi    one  neraon  with 
a   trust    in   f-yor   of   another,    irreaoeotive   of  any   a;,reenicnt  betwesn 
the  parties,    is  well    stated   in   65  Corpus  Juris,   o.    462,    whers  ths 
author   eays: 

"It    Is  a  general    principle    that   one  wao   acquires  liini  or 

0  taer  property    by   fraud,   iiiisr.- ixeaantation,    iuposit iun,    or   concoai- 
ment,    or  under  any  other   such   oiroumstiurjuee   as   to   rendsr   it   in- 
•quibable   I'or    <iia    to    ret-^iiji    tjie   px-operty,    i*   in    equiiy    \,a   be   re- 
garded as   a  trustee  ^  msLleficifi   therefor   lor   a  person  who    suffers 
by  reason   of   the   frau'>    or  otii   r  vrrong, " 

This  principle  has   been    i'oilowed   by    tiic    courts   in   Illinoia   in    cases 
such  as  People  v,^  VMnerican   Xrust   u  oavixi^a  .tianJt.    26-^  ill.    App,    4M; 
yethsretop      v^   National  /Republic  natioorporation.    27i?  ii.i,    <*.pp.    5i>C; 
Lyons  v.    355  li^ortia  Michigan  Ava.    j.l'lf..    Corp.  .    277   xxx,   npp.    4»i; 
3tre*>ter  v.    uaable.    ^8  ill.    352, 

'Die  faot  aren-enta  of    uhis  bill  are,  nowsrer,  wholly  insuf- 
ficient   to    Justify  the   application   of    Uiut    rule,    nnd    the   ayem-ents 
are    too   Indefinite  and   uncertaixi    to   Justify   equitable   r«iicf,      ikst 
only  it   the   fund  upon  which  it   is    sou^^t   ts   i&press   a   trust   indefi- 
nite and  uncertain,    but.    Uie   bill    is   insaffieient   in   etnsr   respects. 
There  is,    for   inetaiios,   no   avermenl    uiat   the  hsi.iaues  bank  was 
insolvent   at   the   tine  of    the   traiAoactioas   set  up   in   Uie  liill,   nor. 
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atof.^ibvit.  •  iti   !•  iiAl^AsiXqqjK   fttUf  XllJaut   ot   tnel&it 

•  X<J«Jii.fj»  x'tllkift   ('^   aJtft^a»oni»  frui  e^Xallylinl  eo^  «i;« 

"i'Xmhtki  tmuri  »  aaviqAii   aJ   ^i<|iWo«   «1  J^i  jfolf^w  iioqu  Aajj't   otti  at  v;Xxx« 

.•^••qaiii  Y9I1I*  nl   Jttol'jitlumnt  Bi  XXltf  •<titf   iucf   ,nXKJ^7»oau  ^tiA  •i^tn 


inf'epd,    that    it   Ip  now  cr   »Ter  was  insolvnt.      For  QUf-ht    that   up- 

pesrs    from   the   avenrmtp   oi'    the   bill   at    the    time    ti.ese   various 

trKneaetione  which   «re   rf.«»nouncec?    took  pi  ioe,    U.e  itelionce   tfjvk  was 

entirely   solvent    sari    the   ioane    Skdvaricjecl  hy    the    ^iret  ^.  .tion*^    to    the 

Reliance  bank  froni   time   to    time  iua.y  hAve   teen   oi  very  great  benel'it 

to    it   an'^   to    ItP    dppositore,      JSeitii  r    are   dijy   facts   averrefl  which 

teni    in    any  way   to    show    that    the   ^''irst  i.atioa;il   bcuik   un.luly  proiited 

in    any  way  in    th^ee   transactions   V'it'i    Uia   y'eii!»/jcf   bunk,    or    that    tht 

loans  mafle  by   it   in   any  way  ten'ied  to  brin,/   about    the    subeequfnt 

closing   of   the  Reliance  bonk,      Xnarf   ie,    thRrc^fore,   no    factual   bhsl« 

for   the   l^nprpssion   of  a   truat   uoon    any   a^sete   ir    the   T>o;-B«»98ior.   of 

the  First  liational   Bank,      Gonstrula;,^   the  bil3    moat   liberally,    it 

cannot   he  hel-^   to    (!o  piorft   thari   eat  up   a  Vf»ry  uncertain   caase  of 

action    in    frau-'^  and   deceit   for  which   coaiplainants  have   a  perfect 

remediy  at   law,    there  being  no   avenaent   that   d ef '=;ri . l ;vi t s   are   inBolvw-it, 

lor   are   the  facts   av<*rred,    in   our  ooinicn,    eui'i'iciont    to 

Justify   the  prcsec  ition   of   a   rftpreBentr-.tive    puit,    in   vhich   connlain- 

ants   act    for   nil    th*?   (<epo8itore,      Whetiier   nry   caue>e  of   action   in 

fraud   and   deceit   exists   in    fiivor  of  p^-rtl  culnr   fieooeitcrs   rtependi 

upon    the  actual   facta    existint^  with    referencf    to    ench   one   of  ther.. 

An   adjudication   of   thsir    respective    ritl'ts   cpnrot  "br  ir.pde   In    t;  Ir 

action,      neither   tiriey  nol"   deffridante   can  be  derrlveil   of   thrir    rlfcht 

to    trial   by  jury  through   the   proeecutien    to   a  decrre  by  onf    '*»jiopI- 

ter  of  a   suit   of   this    oharactpr.      Hale   v.    Hnle^    146    111.    "^f; 

Brauer  v.   x.augtilin.    235   111,    265;   .bettep  t.   Williaias,    277  Ill.App, 

363;    3pear   v.    .ire  en.    246   '/ass.    25S.       g'etlieraton    *u   ol .    v.   ■:>ati9Pal 

Republic  Bfji corporation   et   al,.  .   Gen.   Ho.    37951,    opinior    thi«   lay 

filed. 

The   dew.urrer  was   nroperly    oastuined    a;-.?    Ui<^    bill   was   nroperlj 
diaalassd  as  wltiiout   equity,      Jfor   these  reasons   the   dooros   is  affl 

O'Connor,   P,    J.,    and  iLO*>u rely,    J,,    conour. 
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siliel    uHlCAGv    riYi.»    <aii5    XKJ^X   i.Ci<P/^lf»  )      AS'P.'iJkL    VHCK   CIRfcUlT 

Vlll    ci£.d  X«litttKi«liA  ^i   JUi^XUS  CFV^^UMkiSlk.  ;      CCUKT  0#  COOl  CCUHTT. 

T». 

VUlXlAs    L.    0»CORK>XL,    a«   H«e«ilf«t  ef 
S«9esltora  Stat*  ^«r<k, 

2S0  l.A.  iji^^ 

fcJl.    WSTICS  teATCHBtT  D«l,IVTsiy:t>  TMK  01>IliltJi  0*   VA.t   CCffKT, 

Tht  r«o«l-Tttr  ftpp<*ftle  I'roc.  us  or4«r  tnivr^d  i»oT«ttkcr  16,  IB .'4, 
on   tha  p«titlQB  o2   tiU*   tru»i«e«  of  tbo  i^ei^t*  »r  Julius  <^ii(»«ab«i»sr, 
(lir«etlOff  t^le  ^o  pay  to   itift  T7aft«ur«r  oX'  Uook  uounty  «•  purt  of  tA« 
•]ip9&»«  of  A4&iAi»tr«tl60  «n(i  prior  to  tUs  p<»yK«tit  ol'  otbor  oialao 
ii«rAn«t   iko   o«t»t«»,   o«rtalun  unp^itf   t<^*8,    pouAltieo,    «^tc. ,   fto««»a«4 
for    Uio  yoar»  X*X    i»»«  IQ.Ii,   »a»d   *  proportluB»to   ai-ifcr*  oi    Uio   omio 
tttjMo  for  Uio  your  iV3«,   puroutait   ^i-o    Lti*  icnuo  ol    a  «uppl«k«titftl 
ui(r«o»«ai  ootorod  into  t>«t«««n  ixia  pr<«d»««a««r  lu  oilioo  aa4  Jullua 
Opt^oiilioiakor,   dooeuoctd,    a«   oriiiiit^ced  toy   uu^    InJonvuro   la  vrltlA«  •»•• 
eutod  ubd  doUvoro*  July  1'*,   1»32.      rjao  rooolvtr,   a«  wo  ui.dorotftftd 
it,   dooo  not   Aony  tliut   li»«  •blii;MlibA   !•  duo  and  ovli'fr*   but  ftrguoo 
that  11   should  !»•  ullowod  oaiy  a»  a  gwjoral  alal»  U4»^in»t  ttoo  ootato. 

TtiO  a'*ot«  ifi  brior    u*o    Uiul   tfto    tru»tooo  woro  arid   aro   tno 
•vnoro  of  pr«*lo«»  whloh  oa  January  1,  19J1,   by  Uidoaiur*.   Julius 
OppoBAoiaor,  •••  dsoo«i»od,   loftood   :or  Bin#iy-tiln«  y«ars  to  *..   »». 
8%s«lo  Co.,   a  esrporatioa,   wnloii  tuoroaftor  bosa*.o  baoiirupt  and  oa 
JuAO  1,   IB ^5,  by  its   truoiooo  1a  bacJiruptoy  aoolttaod   tao  loaoSAoK 
to   tbio  Dopoolturs  dtato  Bank,  w  iou  Mitorod  mA<i    tooi«  posooooioa   ••d 
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occupied    th«   aiUB*  uotll   februmry  9,   10. V."',    *,. .,,.   i^   a^,,   cloe«d  by 
tl)«   State  Auditor  ol    fuwllc   AQcountr ,  ,    .      runk  i-,    «obb, 

r#o«iv#r,    ?r9(|ft0««»or   to    tJi«   >*;>»ril^*nt  r«opiv»-r,      Voti.    looit  poaB«aalMi 
of    th<»  )»r*Tii)»»»   Mill   i}oriitfm«i"i    to   occupy    tt«      ..        ii. Ill  WlHiMj  ]-, 
C'Connoll  wa«   l>y  ordlor  ol'   court    <»f>0olrit«<J  hi»   eaeotfcsor,    .Tuiy   5^ 
193^.      Artl«l«  3  ol'  t>><!i  origini»l   l<rnae   r>rcvl<ii«te   \.nm%  aa  a  furtnar 
con*id«ratton    for  rh«>  l)^aa«   Uku  l(r9»««t  «o«0(>.ir>ta   to  p»y  In   duo 
ataaon   fre*   tits-o   t      tljta,    In   addition   to   r>mi.,   "j»ll    t^ixaa   *•  w(\loh 
may  »t   «ny  iliat  art«>r   th<!>  y^ar  191%   luid  untii    tho  oaplratloA  of  a«i4 
tern  be    taxed,   »o«c»sO'l,    ousirj^ed,    Inirlorl  or  Inpooe^  or<   aald  proaiaea 
**»«ai)({    that    th*  108a«9  would  not   Kuffer  aald  tnkx«a»    <*tc. ,    to  beaome 
<!{elln<|u«fit   in  rosyoot  oi'  payt&eot. 

July  14,   193^,   tr«bl}  ifte  roeeiver  I'lled  a  petition  in   the 
cireuit  oourt»  rooltln^  tue  hiatory  02   the  loaae  ba   ubeve  related 
and    atatic^    that   the  buildlbg  ovi  t<.e    ,r«a«laea  »Ma  large  and  valuable 
avn4  vaa  eeeupied  only  in  part  by  tteo  baiUi   «ja»i   Ita  battlrieaa;    tnat  the 
aeeond  nad   t^^lrd  riocre  breui^^nt   In  a  aubetu/itial  Irmoae  oT  ap(>rexi* 
r»tely  #9,000  per  vduxutb;    Uint   Vie   tuaeu^oiit   broue,ht  ic  a  line  asouat 
ef   roTonue;    tnat   th«   loaee  ir»a  a  valuable   p»rt  01'   the   aaaeta  el    the 
bank   *ORly   if   and    ae   long  a«    there   sftoill    be  no   default,    eutitllng 
the  leeaer  to   tervilitate   th<»  If^aae*;      that   the    rent  payable  tuider  the 
leaae  vae  1X5, OCO  per  onnub,   »n^(   tuat   the  rent   fra»  /ebruary,  19St, 
waa  unpaid;    that   If   thv   leantor  elo>oted   to    I'orreit,    the  leaeeheld 
eatate  «  uld  be  loat   and   the   truai   eatate  In   poaawaaion   cf   the  re- 
e elver  depleted   to    Ih^   extent  ol    the  value   el'   the  leaaeiield;    that 
with   the  apt  r oval  of   the  Auditor  of  I'ublie  Aocuunta  *.  d   aubjeet  te 
the  approval  of  the   court,    the  reciriver  propeeed   to   exeeute  a  eup- 
plet:#>rital   Indenture  with  the  leeaor,   vh«reby  ue  would  expreaaly 
aaauMe  end  adopt   me   eaid  loaae   lOid   ita  eblig:«tlona   an«l  aefuire  a 
reduction  of  rent   to   the  aaouat  of  ♦a7»i-  por  annui-  for  the  tera 
ending  April   ^,   1934;    Utat   by    tuc   propoaed   aupplenental    ir.daatur* 
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h»  would   a«eur«   th«  prlTllcg*.    in   emat  ht   should   ao    oltot,    to 
tfr»ln«ttc   th«  l«aa«  on   Ai^ril   3<  ,    19^,   ttu<}  b*   raiievod  oi'  all  ll»* 
Itlllt/  UAiar  tha  Iraoo  axoa   t  u  llnikllit:,'   to  p«y  (in  addition  to 
taxae  l«Tia<A  vrlor   to    sucn    Jatft  oi    t«ri<>iiiKtion^   ona«t.ir<l  of   tha 
tAxoa  I'or  1934;    Uiat   it   aa«c«d  neoaeaary  iti  order  to    oonsarva  lAo 
•Btata   to  adept   a&ld  ioaaa. 

July  16,   19  !i£c,   t)i«  eoart  «nt«ra<i   ai»  onlar  wiilob  r<f«ita4 
that  i^aa  sotio*  h»<l  baaia  i<,iy«n  j«n<l  i*ou«i4  tka  faotii   to  b«  mm  aat 
fortb  Is  ttea  padtlob,    (»Ji4   <;)lreot«d   uJc%«   f^ooiyfr  to   axaa jto   ouali 
auppXasiactal   lAlantura,   «kle»  va«  iu  I'^iet   ajia«uii«d  said   da/iWarad  by 
tilt   iruatta  and  by    tlio   r<^G«lv<«r  ori  it.ue   Siuutt  day. 

>^ril   13,   r)^d4,    U;ia  trustaea  fllad    Uiair  potltion,   upon  wi.loh 
tha  ordar  i^pvi*9Ji9iA  frtm  vn^ti  i?<it«r«d.     It  raei t'^a  t>>a  f^iOta  aa  hcrato- 
fora  Iralatad,   atutaa   tiaat  <^'C>ocitiall  hn»  hmvn  duly  ttppoir;t«d  aueoaaaar 
of  Vobb   and   ttxrara    thai    ti^(»   auouct  ol    "tauti^a  vita  panaltiaa,    intarf^at 
and  eaata  aaeruad    Ok^raor,  to    Ut*.   ia  tna  n\m  oi'  ^16,434.11.*     Capiat 
of  tha  l«aaa  and  »apf>laj««fttal  Irjdaf.tura  «ere  2vttaoh«*d   to   tna  patl* 
tioR  and   it   prayed    Tor   tn«    witry   oi'    tn<o  prcpcr  ordara.      It  waa  duly 
Ttririad. 

Una   raealvar  Miewarwd   taa  patitioii,    JiMtMittlnf;  f-^ota  aa  abava 
aarratad,    l  it   »Yarrln<;    tttat  ha  li<*d  aanrod  notioa  ol"  iiia   <«laotiafi   to 
taniinaita   t«a  laaaa  on  April  54>,   iyJ4,   «uid   th»t  ba  Had  iri^atttad  aad 
9\xrT9n1i*T*A    tha  praviaaa    to    Uia   trAot«»a.      Xii«   raoaivar  daniad   that 
tha   raut  was  dua  but   ati*t«d   thot    ^fter  tu«  I'iliiig  o}    tha  patitiaa 
ha  had  paid    tha  quarterly  raiit  In    tu«  aaa  of  *«,1«I7.0   ,   lor  tha 
%ara  and  lac  April  Si;,   1V»4.     ttxm  atiaaar  ad^^ittad   ina  t*4«aa,  paaaltias 
«M  oaata  acainat  tha  praa.laaa  but  dauied    th.r   r«aaiv»r  waa  liabla 
undar  tua  tanaa  a  J"   tha   ieuaa  or   nupplackantal    indantura,    sattiaff  up 
▼arbatia  aaatioa  1  ol    artiola  6  oi    tha  orit^inal   laaaa   ^d    aaatiaa  4,^ 

paca   8,   of   tha  rapolaaantal    indaiitura,    and   atr^tinc  u*at  if  thara  waa 

just  _^ 

ani/oblicatiaa  it   ahauld  ba  allowed  only  aa  a  general   alaiM.      Tha 
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r«oor4s  ei*  ta«  bwik  a*  «a  a»««t  oi*  4$2d7,go<>;    tntut  i\  »»■  »•  loat«r 
Ml  *«««i  ftCid  *«k«d   tJhe    aa»e  to   V>«   ehiurgAi}  ciT   tii*  booica, 

Tht  K«tt«r  w»e  ixt^tkH  u^on   t»>«  petition,    tii«  answer,    ha<1  • 
•tlpuiatitix  a*  to  e«rt«^&i/  l'ak«i»  wlti:i  r»i'«fr«tie«  to   Ui»  A*t«»aM«iit  »/>d 
•olivet Ion  oi    t«uMi«  in  Utivk  «oui^t>  duriuit,  tint  parlodi  li.   i)u««tloii. 
th«  eourt   tn  t,?r»d    u;«   ord«r  »>a  i^rtt^^d  fe;/   t^^e  p«tltloii«jr«. 

7h9  faeis  Aft  j%^r<^lri&Uaii'ft   i»u^ii»iit.riEftd   ir^r*  r^ot   Iuli>    ••!   forth 
ixt    ui«  rtteel'vcr'ft  abtitraet  'out  a^p^ar  in   Ui<»  addltlonia   «bair%ei 
fll«d  ty  Ti«titl«nffr», 

7h<»   reeftl'fcz'  a«^8   U:i&t   U)«  ri^ats    .xto,d  Ilubilivlftft  of  orodi- 
tors  ica>t  doctor*  of  «fi   ifi»i;tlT«rit  oorporatlon  «ro  fixod  uod  dotor- 
■Inod  »ft  of   tho  ttoto  mo  roeelvor  la  api}<»ini«d,   cltlA^  Hynoi  ▼.   Ill^ 
!yrmt  A  SaTlAet  >m<Ul.    226   111.   fi&;    ii|r^o^<^y  v,    ^Vt«M>iW.   23^    111.    App. 
366,  vhioii  Muaeanco   tnat  w«i:i   «fttil«d   rulo.      tl«  Jartnor   oajra,    eliing 
,<%yfOtor  T..   J^^itog.    taat  K@lti^i@r   thm  rocftivor  lior  tiit   c-urt  ••« 
ehAiifo  «ii«it>  rWxio,   Uio  pewor  of    tu?  aourt   «xt«n<)lng  only  to  tho  toa* 
•truotloA  Had  »dj«iiieatien  of  %Ao   rl^itte  «•   ihoy  oxioiod  vaon   tbo 
roooivor  if««  Appoiniod;    Ui«t  tteiVawr  tHo  eourt  nor   ih«  roo«iiror   eon 
MAlio  Ml  obllftiitiori  Inourrod  by  Uio   InaulYont  eorporfttioa  prior   to 
tho   roooUoroh&i^  m&  t^dokUiiotiRtlvtt  oApMise  of  tiao  rvooitoronip;    Xhgk 
upon  tho  ajppoiati&ottt  of  tko  roooivor   ih.v  liUidlord'o   oi»l«  for   rout 
1»  la   Um  natuio  of  a  tfo&*ral   oIaIk,    uitUi^  Atkiaooa  A  wo.   t. 
Aldrloh^Cliwboo  wp.  >   S4«t  fod.   1  U.     Tho»o  propooitioso  %l«o  ••/  W 
ooneodod,   vt   tiak,   trithout   dotorftluinii   tho  roal   qu#otloao  raiood 
•a   thio  r*«ord,  mutttlyt  vhothor  tho  •up^^lOMoaial  iitdonturo  «ao 
bicdlnt  ttffon   tho  r^oolTor,    *i»d  If  bindiag,  vhoUior  pr.>porXy  coa- 
•  trutd  it  would  obll4»to   tho   rooolvor   to  aak«   tho  paywonta  »• 
•uthorivod  and    Uroetod  by  tho  ordor  X'rot*   thioi    tho  roooivor  hao 
appoalod. 

Tlbo  «applo»««tal  indoAturo  of  July    .0,   lV3a,   «ap  Dao«d  mmb 
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th«  ord»r  or  th.?  court   rtit-^re*     n    that   la^    and  puroamRt   to  whloto 
iho  UAtfttaro  vik*   exocut*Ml.      XJ^jit  or4«r  nao  Bot  app»fclod  lro«.      It 
r«eit#t  tuat  uotUo  «*•  ♦*!*•«  oi   Uio  h.^rintt  upon  wt*loii   vi  vm 
«nt«r«d,    ^d  «•  wotlon  Um  b««n  .a^o  to   »ot  it  Mido,   «or  n*«   tko 
5«rl»di«tl©n  of  iho   O'surt  to   «nt«r  it  l»««i   at  jMiy   tlMO  dlrootly 
*tt«»tloii««».      *ta«  r««*tvor.   Uo^^^^r,   •u«g4»Vii  In  uis   riiti*  point 
th%t  oljace   tho  b*ak  its^if  *<*«  *ltiiOut  aut^^rity  to  pl«4*i#  ^y  ©r 
lie  «»»«t»  to   «»ooar«   th«  p*.y«=«^r.t  of  ito  ««nerai  deposit.,   w.y 
fcar««»«rit  04-   tbi»  ftttttir*  «itMl«  by   ta*  r*o«i»or  ir,   Iti  b«)i»ir  wm 
TOld.      H«   eit«t   to    ttiU   9<»lot  Eg^gla-Jfj    ^•»^yd  .fat.l2lg^.iagA»    »•«  ^i^' 

A|ij>.  3S;  ?^5i..i«>  r.  aitig«a«..ti&iJL&aa&*  »''»  i^^-  *»»p-  "•«  i:iaial«-i-  I 

8tato  JKlUl.    356   ^11.    59^'      ThO«*^utrtoriU«t   ..rt  ull    ,ll.ti«rt«loh. 
«bIo,    IR    that  th*  eoRtr»9t«  tn*ro  h9lA  to  be  iiJJULa  lllSM  ^'^^  ■**•  ^ 
tht  r«o-««Mrt  %*aBi^»  ««^  not  ty  *  ^etiror  mppoiet^d  by  th.   court.        , 
It   U   *l.e   to   b«  »bi.orv*d   t^tat   tho  attHOk  «i^o  upon   tho   oontroot  in 
•«eh  o*»o  WM  4lr-.ot,  r».th*r  tuia  ooilattrai.      Iho  pr.d#oo.«.r  of 
tho  rooolv^r  li*r«  i;...'rl«g  ooourM  »h«  ordor  ^hloh  41r#ct^d  tho  oxoou- 
iion  or   Uio  •tti>pio««»tia   inionturt  for    tUo  boo.lit  oi    the  ..t.»i#. 
It  would   »o«^    U»at  Ul9   ou.ooa^^r  I.   «.topP*d   to   quo.tlon   tHo  Y^lidit, 
Of  ti»at  .rdor.    *a;  «   that   Uiat  l**ao  a.  botw-n   ta.  roo.if  r  Mid    th. 
truotaos  »«y  b*  r.it»rdod  mo   roft  iiila4iftft.Ul.     i«lUttk-l£i4U-^-l* 

y^    ^.  WMb.ofajuxdi.._.^fl^..  2T5  lu.  ^p.  »^;  idytfl-ix-iJiii^.  »• 

•ay   rato.    .uen   a   ocitraot   *a4o  -itu    th.  ap.ro^al    nud  .-t.tio.  of 
tht  oo-rt  I.   ro^ardod  a.  InTollabl..      65  c.r».-.  Juri.  167;  jUalLJL. 
Rftyi.1  trvtt  Qfl.  .   17:^  111.    43B;   .^,WW^^U  TTHIti   'ifl.    T,    <ihtt«aB.   »^« 

Q,    &•    360« 

It  1.  oonfndod  l»  b  naif  of  tu.  roo.it.r  tuat  th.  «.p.l- 
...tal  ind«.tur.  prc.orly  oot.-tr-.4  do.,  not  obllgato  th.  r...l..r 
U  pay    t  ...  %.ao.  i«   -«/  «•««•'  •^•''  "^^  '^  *  •— ""   ''•^  '^'     , 


•4»   tt  t»i>ll«  ■*^ 

««^  il«i:»i»ai  «ii  tarn    ,{rvT^#aft 
.041    ,««  .d^««li»«iri» 


.>0»AtM    ffitl    fi#/tf    ««$; 


«»T|«»*«  Mit  i»i«j»ixtf«  «»a  •••»  ftffti^vfiiAd*  xl«*<tn*><  rtwtiwfcni  l«iis«« 


r«fit  DASt  dtit.     It  1»  »at  der.l^d   Dy   U^«  t«jnK«  of  th*  ori«;lji»i  !•&•• 
tnftt   u^«  •blli(»ti(»it  «a«  upon   tf]i«  loiBi»*u,   or  itu  ii««i|^«4>,    lo  paiy  Attili 

*that   9u.i<l   ^'ruuM  j....   ¥tb^,   u..%  &vt»qu&uXj  but   «««  nwoviv^r  «• 

•aid   itt<i»atur«  of  le»»«  b»i*rti:»jj:    }*te   Uiw   flmt   da^'  ol'  Jiuiuari',   i9:^l, 
ao4    U\«  l<»('4eerioid   «etaie   ti:i,i:r«Vty   er«)u&«e(!t,    tkuH    dQ«B  ti^r«hy  a«&ua«   and 
■^r»«s   to   pny   >»H    ttx<^   r&^%   ijn    Kai'J    1«»»b«  irotsrvvi,   iiow    luft   or  i**rti» 
ttftcr   to   aocrtto  t  ..<»r«ui3'3or,    »^^4   rio#»  .lak0r«b|r  anoume  >u<'i   a«7.r««»  to 
p-^rforse,   k*-€»?,   e^^f^rv*   i^s'ii  b«  ho-}©-!   by  ail   tno   aoTaiiaiitB  ,   provl- 
tloas,   cl^I  Igfittiono   ^vd   crm'iitJLotiS  ol'  »«kii  'lei«««,    both  it.   roupcot 
to    th«   pertloK   05'   tnff    t*rfi;  of   asiid    i#*»«  ^fii«h  uao  i-*>«r»lororo 
•lApeM   ttD^    In    r«9X'«*0t    to   th«  unAx»ir«d   ,>«rti(;«<   of   Rfcid   tAr^.** 

Cl»aso  4  ol    th*   t»em   l&<t(aituro  a^oordft    to    tJu«   reooivor    tU«    rit-Jit   to 

«leot  on  Afiril   90,  1994,   (tt^o«  <i,ivJU»||t  ctu»  notioo  ou  J<uau4ixy  i,   1914) 

to   t«n.ii»at«    ti»«f   l<»a«o,    ^uudi  iutth^r  utiktoo: 

"An4   it  i«  M^vVft^it   %iiiik\  it   iae  E««oivejr  Biinll   oxoroioo  said 

nrlTll*?^*,*  of   t-srff.iijjtition    mtiA  fc;iv«  JOiice    vL.uttoi'  as  rn>reli. t^.Toro 
provi'j<»d,    th«   t«rs;  oi'   ««^l!i  i#ao«  ai^^l   Aud  abttci-utpiy  ob   tho 
t'l.lrtiotu   dav   o»"  /ifjriJL ,    1354,    iawd    tuui    tiicxeupoc    Uhk  rwOifOotlTO 
ri4vUt<2   „ti^A  oblii^.^«.tioua  ol    %mt  lm»&QT  lUifi  i«a8««,   utiJor   wtdd   i«a«o, 
»)iall   in  all    rt»S(>»oto    ii»   tj»«    aaeite   as    tsiou^'h  tu«   oriblx^ul   lull    tftrm 
of   eaia  l*»&te  .1*4   taofi   o/isitod  by  liiioo  oi    time;    oruvilod,   fto*ov«r, 
al  ayo   u^at  {iu  tti-nti>>n   i«i  ^ile  obi  liv'^tioui^   to   in*y    -i-t'i    iico.^hrtt* 
all    t^xas,    ^B99m9t».m%»,    levies   :-u3<1    uartr^trs,    t^xoi,    t%sB9«n«d,   l»^iod 
or  ifit^oeoii  for  or   dariuji    tii«  t<»rw   si    s  «i  i   l«^ii»t,    oi    jir.y   pnriioa 
thereof)    t<i«  i(to««lv«rr   nutiiii   fee  iiatil®   to  pay  uiid  dlaoaaruo  ono-tnlrd 
(1/:^)   cf   ta«   fe**i!vral    tfeiteu   lor   the  y«ar  19v';4,    a;>or.   uekld  px^tu^laoft  (In- 
eluiiHi^,   th«  i«b|i!rov«n^«4^t«    ti-i«>r«»(»c)    wnou   una   ao    «oon    *a    Ui«   oMOuat 
thotftof  tthall  have  boar*  deti^rfeiaod." 

lli«   laKfuft^^e  ol    tho8«  $)rovi»iono  of   tno   ituionturo   •««&•   t« 
^«  rtlaia  and  unawblgueun.      Th'*r«   lo  no   rooai  toT    oonaviuotioa.      :ni« 
«x««utlen  of    ihlt   Iftrtonturo  tnay  na"?»  baaii  uiiwloo   ai«d  unfort^^nvto, 
but   It  w»8   a?»n<ir<»ntly  ox-outod   lu   g«v<o*1    i -.tth   !a»d   wiU:*   i.ho   approTaX 
•  f    tha  oourt   by   ttxm  rocoWor's  pr«d«o«»nor,      »•  »tt«t    tn^rofora  Mid 
that   tha  raooivor  It  bound. 

Tha  ardar  In  afflraad. 

OMOBK  AryXRHBO. 


O*0oni.or,  r*.   J.,    ond  M«)i»uraly.    J.,    eonoar. 
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30FHXX  8VI&SST   Mi4  iimmm  PATHIS.  j 

xirror,    ) 


0  I.A0617 


iwr»ttiwi»  "mt  oj»ii«icji  ojr  r^R  count, 
yrxnk  i;arrlu,   ot^«rwl«i«  ««ai94  i'««  Frsmk,  dmrry  i>^ltc«l, 
Oterc#  Jr^&(riSg   J«hB  iPoaloa,   Jstm  By«rlalc«  WHiiaiB  tcatar  and  :i«i>hte 
ftirlralcy  «(ur«  i»4tet«4  by  tii«  Or»nd  ^uri^  ol   ^i%pk.  e>anty,   aistrg^d  with 
coaepirtMiy  t«  dttR«ii«  n^d  d«»%roy  bui  4i2  gn  by  boii^bs  &i4<l   to  MMml*m«* 
tur«  ani!   sea.!  boMba  with  int«nt   %>:«!   th«y  tni  us«4  ^o  AtstMj  or 
Aattttg;*  balllia|£«.     "Shm  Jury  r«tumi«d  s»  VArdiot  s'ii^tUAK  /raulk  Currln, 
9*org«  ^fttri*  9»A  «;>Ojp(ii«  Isivirsjgr  guilty  ar  cUarttvdl}   John  I'tulaa  vat 
found  c«t   jt^ullty;   tfurrlrt  ;%n{t  i^atria  v«ro  aanitmooA  en  ttoa  vardiat 
to   tUft  p««lt«ntlMry}    iftii4  dorendiint  £>0)E»hi«  Sviroky  was  sacita«e«d  %• 
iho  Eouae  tf  Oon>«ollo»  for  ocia  ^m%t  and  i'inad   llo  u.     Harry  fltsA 
•Bd  John  iToriek  wore  g,tmi>.\»A  «  aavaraneo,   uiid  d«i'andant  wiiii«a 
Valtar  durlO(^  the  trial  «1  U^row  hla  plo*  oi*  not  ifullty  and   «r.t«ro4 
»  plaa  of  Ruilty,   but  vhathar  tie  h«»a  boon  oontaBeod  do-^a  not  oppoar. 
I^ofon'Yaat  e»or«o  l^otrlo  au«»d  out  a  writ  of  orror  froai  thia  oourt, 
l<o.   37V4«,   «n4  dofondiwit  So^lilo  3Tiraky  au»d  out   )knotbor  writ  of 
orror,   ««d   tbooa  two  hawa  boon  oonaolldatad   for  hAorlBK  on  ona   aot 
of  obatraota  oad  briafa. 

Tbo   rooord  dlaaloaaa   Uiat  4«raei«at  G«or«o  «'oiria  wno  tbo 
•oorotary  of  tba  orsat^lsation  of  hoataurataura  of  llllikaio,  with 
of  float  at  •  fcarth  Clar*    sir  aot,    eiiloa«o;    that  aarry   ntaol,   who  hmA 
attandod   Ibo  Unlworaity  of  lliinoio  Collatfo  of  i^hntmrnmy,  waa  a 
rocl>«tarod  FAaraaolott    ti»at  Jhraok  CurrU  waa  a   fomar  aalooa  li aapav. 
tharo   la  furthor  owldanoo  to  tao  affoot  tiiwt  about  Janntfy, 
X»S4,   Currln  wao  looking  for  a  Job   and  aiot  artiwr  /ry,   fomarly 


>^3 


'  T  X  9  *»  -^^  ^'  -  -■  v.-  4^ 


-.   .:afe 

a  Mw  t<  — w     ......    ...   ^ oui  iMii>ii»i#« 


t 

<apl07«'d  tit  CurrlnU   9&l<»d»,    an«l   eullat«<l  hi*   xld  in  e*ttinK  a  $9% 

yit^n&lng  wirdor^f   or  muy   Ssiii<i   oT  raekett    tiiat  Jrry    touk  ia«   to  4«r»n4. 
.>ot   Jonn  Poulot,   wi.^    ram   %  restaurant,    anU  ruules   •\jkg,t.*»iad  tnal 
CurriB   e<p«  F«trli   »t  6  ^ort^i  Ui&rJt   »tr««t,'  wiloii  Currin  later  did, 
Peulow  teatli'l*4  tUat  a^  Rent  Curria  to  8atri«  to  ««a  ir  &«►  o»tti4 
gtt  'K^&rk   in   «  r«»i»urRr»t. 

T3a»r«  l«  aI«9  «fil«jft«#  th*t  Uurrla  iaa4  ifltaei  tfruT«  to 
y«erift  in   i>li£«l'»  atUto%di'iX>»  isma  toagj^it  a  quantity  oJ'  ciiik«i(  pe«<i«r 
and   iu8««  s'or   tlx«  purp09«>  ol  KM^iKj^  bostba,    ttb4    Ui*t  Curriu  Afier*«r4 
botti^it    noK.9   •tc«I    pipes;    tasit  i^'itK«X  i^ad*  btvftba   I14  J4l«   room  vu€^rm  h« 
lived,    ftkittii   '»a(i   ar.Ov«   tij.«  dUrUij.   »t0.r«  wh  ^r«  ae  vroriittd,   i«i   Chieace; 
that  on  tue  si^^t  of  &ari3Ui   I5tli  i^lies^l  •^.^fi  Uurria  witii  two  «;irl«  ftreve 
out    to  iih<9  (^ttth  side  of  Chlu<4^o  in  Mitmal^a  ear,    »   eouf><»  vi%n  a  ru»- 
'ble  «««t;    the  ft^ur   e»t  i;.    tt,«  ;ri9At   a«ttt;    %h»>  .iroTO  arruud  ««<]  a^ent 
3(30  o'ciooiE  iu  the  s;i9r£«ia^  of  ^^arei:;  dtki  etoppttfi   it.   the  ▼ioinit/  ef 
IIIO.*}  >^ut}i  Hic'iigai}  iftV^iiiue;    ihUkt  Q\iXtUx  tsiot  out,    vook   u  bcn^   fruM 
the   rulbbl»   S'!»at  at'    ^j:^'^  c.-ax,    lj::.t«y&4lia^   to  li^ut    th<?   fu8«  aud  tnrev 
it  In  %h«f  >ioor»agr  ^f  xh^  Legion  cafe,   wae»  a  poXla«  oil  ioer  teeewie 
suepioiotta;    Currin  •x>X»in«dl  to    tii-o  ei'i'ioer  waat  ii>f  wr^e  dula^  in    tlie 
noigiiboz^ooil  >«i^(t  u:!iv«!   th«  oirieer  Ula  o&rd,  w^iou  ir<  a  wi^  »atiafieA 
tae  •JTioer;    Ourrin  aixl   l.:&  o^vUerc   then  dlrove  u.«&ky  .uivl  tiio  oi'i'ieer 
looked   ih  (•   rioorway  u  fev  doore  l'ro&   tli«»  Legiob  oal'e,   i'ovatd   tlie  ¥eak 
and   cut    th«  I'uae.      Currln  wttm  urr«Bted  as  t}«  waa  KOlnii  to  hin  hea* 
about   5:50   it*    the  cioruioii:;    Fltft«l    HtlKO  waa   <»rre«ted   on   tuat  iaf. 
At   the  peliee   et«tien  Carrin   ^util  iTitaei    told   t/ie  polioe  titat  irlta«l 
vas  aiUing  ^oahe   MUd  Uttiriu   w%»   thro«iui^  tuejn  in    reateurar:te,    ittat 
they  were  deiB£  this  for  ^atrib   >aid  wer*  ieia^  p*id  Vy  hi*.     Later 
that  eaae  day  Fatrla  waa   taken  to   the  polioe  etfttlen.     Aftenrard 
Yatrie   sd<   Curria  were    l&i«rro«^«ted  by   tne  police   and   a«  aeeiataat 
State's  attorreir;   dutlAt.   suei^  iBterre«tttieB  CurriA   aaid  that  ea 
i^chrttary  1£,   IV S4,  he  ani  defendant  Valtav  had  harrowed  i-iisel** 


m\ 


ff 


wo-i  ■■•'f 


Lfli  .  <>« 


i0  ^A 


ear  mjad  drove   to   ih9  *ortli   »ld»,   ?S17   JtYoii  av«j3u«,    taiclBK  m  \omlk 
with  th««,   an<t  &)k«u%  1:34.    p.   ae. ,   iTaittr  Xhrtm  th*  tomb  into   th«  door- 
way of  tho  boautT  pifcPi  or  belonging  U  tti«i-*AOl  Mull  or;    Ihm  baab  oat- 
plo4o4  »n4   ooii«i(iorA\>l<?    in  a  4on«,      Currln   iit«t«4  ho  did   this 

at    tho   ro^aoot   of  i*»trlo,    *•       "nXHt  Potrio  «»•  iziteroototf  ottly    In 
da>»«;.'lng  or  dootroying   rootAunnntt,  not  bo&uty  |i«rloro,  yot  H9  did 
thio  Job  «t  l>fttrlo*o  ro.^uoot;    that  Potrio  9»ld  it  vo«  «  fovor  ho  wo« 
doing  for  *  friead.      CNirrln  oloo  broko  a  oii.'iow  in   tuo  reatauront  at 
IlXth  i*laoo  »»A  Oottth  MieUi^aii   air«tiu«,    for  viiioit  Patrls  paid  nia     If. 
Tho  oiridtr.oo  furt>icr  tande  to   sao'^    t'tat  4tth(»  roqu«YOt  of   Uio  dofeiidant 
fto^hlo  Sviroky  h«  on  baroh  3r4l  aiid  at:),skia  on  i^areh  ith  bo«bod  Ch«rIoo 
Hatuolei'B  laytttn,   vtxic>.  vae   tsre  or   throo   Icore   frooi  -.^Ylroky'o  plaM 
of  &u oil) 000,    tor  ir&ioa  th«  pj3ild  ^)la  Mo* 

Currin,  fliaoX  and  taltor     teotifiod  before   ibo  firand  /ury. 

At   ViiMi  b««;i'i;^nii^g  of  ti^e    tri«l   P&tris  %/.' Svireky  I'il^d   oopa* 
rato  T«rlflo4  p«titioBO,   jprayln^   that  onen  bo  i^ru/>t«J   a  ooTeraaoo* 
viilah  th«  oourt  dwriiod.      In  oaeit  of   the  ipiotitioiiB  it  vao   statod  oa 
infor»atloii  and  boll«f   that  Carri:/  abd  i^itaol  had  mudo  wrliton   con* 
f<«i>8iono,    -in  woll   »o  oral    ^kd^ibsiono,   to  e^'-Sibtirwi  oi'  tLo  polieo  d<^• 
9arti!><!«t   atid    to   aoolotarito  el    tho   titat«*«   attornoy,     u1rlt;ing  th«ir 
guilt  and   inplioatlng  dof '3;<.iat  te  Patris  ntid  ^vi  roky. 

Dofottdaat  Sophie  ^vl  roay  t90ti/i«d    in  h<*r  ovn  bofialf,   danylnf 
that  oho  had   anythiBK   to  do  with   tho  boabins  of   CSntrl^o  katucJti'o 
Ta-rom;    that   obo  mm09  nothiatf  abcat  it,   vand  do  iod   any  wroagdoiag  in 
any  of  tho  aattort  t«otifio<t   to   &«   tuo  i>«*rihK. 

ni»ro  io  eonftiiiorutlo  othor  otiionoo  ia  tho  r«oor4  vhioh  «• 
do  Bot  aaoiloa  oinco  wo  hav*  roaohod  tho  oonoluoiun  tiiAt  tJioro  auot 
b*  a  BOW    trial  ao   to  Patrio. 

••faitdaat  Swiroky  oontondo  ttiat   tho  oourt  ohould  h*TO    lirootod 
a  wordlct  of  aot  guilty,    ao   roqu«otod  by  aor,   on   tho  sr  >uAd   tkat  tha 
indiotaent   ohargod    tha%   all    th«   dofofidaiita  jointly   oonooirod   to  b«a% 
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)«%!   ^rl«    .t£itfi 
•f^*  ^tr^  leu  to  lajifr-rff?  « 


tnnl^l  ie   ohow  tU»t   \hnx»  ««$r«   two  tilailnet  con«pirael««,   on*  eo«- 

s«tpt  h«<ro«Xf;   ibat   ihi»  «io»ikpir»«y  «ac  4mt«r«d  into  »i»p«r«n%iy  lor 
tho  pun^o«^  of  4«ffi»«{;i^i»l  r«»atauranti  »o  im   to  H«tk«  tiio  ovnoro  oi    thwm 
join   th«  asa)6«t«iiioB  ol*  H«et«Mir»touro,   ol'  vuieh  i^atrlo  w»»  Uio   ooo* 
r«t&ry,  vhleh  v«»  lh<&   aoaaplriiay  o^arg«4   If^   iho  inAioiac^nt;    that   tho 
eth«r  eonoplrtMly  ohevn  hy   tlt«  «:'vi4«x)«o  wiko   tn«t  cum  had  ooAopirod 
«ith  Carrln  arti  Jb'itx*!    tt  bor&b  t4o  1»y«ra  oi  Airr  ao^^patltor,  koiuokl, 
vhloh  vi%9  no  I   thf  e«nopirft9y  (^aargod  in  tu«  indiot^^^nt  or  ouRtaiBod 
^jr   tiie  «vi1«Acoi    tixa«   »u«  x»«T«r  iu»««  or  u,«ttrd  of  «ur)j  ef   ttio  othor 
ddfondantft  ttntli   '«ift9r   Uio  imrtlto  woro  arr««*otod.     ^o  tnlnk   thio 
oont«Rtion  suat  b«  tuetaiaod.     AIX   of  tho  ovidotioo,   Yloirod  Moot 
f>«T<9rat!l|F  for  tuo  Poopio,   t««i  t<^d   lo  snow  Utat  t::oro  voro  two  oopa* 
rato  and   dlatlnot  o&nt^iraoieB     n^viBg  no   rolation   to   eaoi«  othor. 
A  eonsT^iraoy  haa  ls«on  ioi  iiiod  by  our  i^prooao  oourt   as  a  ooAfcinatloa 
©f   two  or  Koro  poroona  to  ««oo»tpliab,   by   »oi»«  conoorted  aotlon, 
ecno  orlti^^ii^al  or  uulawfuX  purpooo,   or  to  aooo&plioA   ooko  pur]oo«a, 
cot  ic   itt>oir  orlninal  or  uislavful,   by  original  or  tail  awful  aoano. 

Thoro  bitting  ooo  eonaplraay  oharK«4  in  tko  indlotiiont,  mmi 
all  of  t)i«  OTHoroo  itrmiag  to  aHo*  that  dofonrtaat  dwiroJiy  «ao  la 
BO  way  ocBn*ei«4  witia  Uxat  eocopiraoy,  a  vordiot  oiiould  howo  booa 
ilrootod   in  htr  faTor.      XinoXoy  v.   >>.   a>«.   43  /od.    «»d,   490. 

Dorondattt  Patria  dotiiod  aJii.   ouargoo  taado  »«ainot  Him  j^  llift 
and  eontoQdo   tiiat  too  oourt  oiiouid  «avo  c^antod  hl«  notion   for  a 
aoTorafioo  for   tiio   roaoos    taat  Im  ala  potitloa  ho  allosod   tuat   tho 
dofondatita  Currln  aad  JTltsol  had  »«do  ooafooolono  and  admiooioao 
IfltplicatlBc   thMOOlwoo  witU  nla,    and    that  ho   1onlo<1  ho  wao  gallty 
of  any  offonoo  ao  wao  Indioatod  by  ouoli  o«nfoaolona   sad  odaloaloB. 
▲a  a  gonoral  rulo,   thooo  ladictod  Jointly   for  tho  ooanlooioa  of  a 


u4-^  ^x^  ■  ^a  til  #■_> 

asx.-'i-.x.                   -ti.  *aJH»   Ibis*   •l«t 
*-•   'li.f  { {> 

--  -- ~-'.  .^—    -v.  '>BiMii»r»» 

,„        b«i3L   i»3itli   ten    OtlVUO  •flMAi1»'k»fc 


orltt*   tnould  !>•  trl<»d   to««th«r   ( l>oyl  <>  ▼,     --    ^-^    i^y   m,    5^4^ 
tht  aAtt«r  ol'  (srar^ tiag  0«?tiri».te   triple  i«  j.^,i.:»ly  Ui  tu«    User«tien  of 
tk*  eeart.     r<?a^lft  t.   8<i1—<>».    >?:io   Ui,   157.      in  'tl.w  01    tn«   .<!t»t«  ©f 
th*  r«oor4  at    ta«   ti»«  tti«  {»4»tlU«B»  w«r«  i»r«««nt«(l,  «•  i»r«  un«k*l«  %• 
■*y   th&t   th«  eottrt  ftlMisAd   Its  diser^ilou  lii  dwctylag  Jr'atria  m.  k«(>ar»t« 
trial,     -^t  ;1urlA|$   th«  k««rlfi(.:  it  4«irei.oj»«4    1U*«t   a  ^r«ai  daal   oi    tlia 
•vi<t«ntt«  eff«r«4   a^tntt  Fatrla  v^a   %h«t  g.ivMi  k/  iafaitdAMta  Currio, 
Flttftl   an4  Valt«r  in  irhleti  tJ%«y  a4»itt«4   tltvlr   »«ra  (^ullt  and   Uipliaat*4 
Fatria.     fSxia  aJLaa  app««r«4  frqa»  the  t«»tij»<»iy  of  poIio«  oJi'iaara  «too 
t«atilie4  (atoat  of  'it^iaU  waa  out  oi'   tiia  ^rea«n«0  ol  i'atria^    «•  to  ad- 
■Itieione  ««<!   tsoAf'^aaieea  i<a«4«  toy  ^arrin^  >'it3(«i   «»4  'Oiftitar  to  thaai. 
And  whila  tht  ooart  *  ny»l»«t>3r  or  ii«o  i^dl^sAtsd    10   unt  Jury   ta«i  Uia 
adxaiaal^na  mad  «onf»»»io]2ft  iKa4«  l»y  f^urx-lii,  FitK«l   sind  «%ltor,   out  of 
th*  pr«a«Gea  of  S^atrla,    «£>uld  i>«t  lEi«  conaidaro^i   aa  «ft«inet  ir;i«,  yot 
this  waa  not  cloarly  tel(3   t«s   tho  Jury*     feor«<3T*r,   at   tho  <,1ob»  of  tJM 
oaao   tho  court   rafueo'l   to  inatrBot   tho  jury  aT>«eifioAlly  on   this  ou««- 
tion,   aa  raq«<rat«d  by  eounaal  for  Fatria.     W«   think   tiiia  vaa  alaarly 
orronooua  and   thot  Fatria  did  not  httTw-  a  fair   trial. 

itn   Xti.*  trial   tn«  avidanoa  offorod  «a»   aubat^ntially  all 
acoiaat  dofandanta  Qurrin,  Fatria  aad  Sviraxy.      eurrln  had  ploadad 
gailty;   ha  bad   oonfaoeod  hia  liuilt;    Fitaal  vaa  s^raitad   a  aavarasioa   aiid 
ho  alao  had   eor<f«aaod  hlo  nuilt. 

C«apl«iAt  ia  Had*  that   tho  oourt  unduly  rootriotod   tko 
oreaa  axanination  of  dofoActaoi  Harry  Fitaal,  wha   taalltiad   fo<-   tho 
Fooola.      V«   taink   th«rre   ia  «u«>rit   km    Uii»   uontatiiian.      Jv'itcai   waa  an 
Mnlttad   original   and   an   allaitc^  aoaoiapliaa  ai    J'atria   Mid   o»n«idarabla 
latituda  ahould  haTO  boon  givon   c^unoai    lor  dafoudaitt  in  hia   orooa 
•sa^'inatioa.     Moreavor,   a  auaibar  of    T.iata«  yitaai,   on  hia  awa  aotioa, 
rofuaod    to   anovor  ftuaationa  and  vaa  ouatainod   in    thia   raapoot  by   tho 
ocurt.      Thia  «aa   elaarly   arr. naoua.      Fitaal  had   adaittod  hia  ««li|   and 
ho   ahottld  haTO  toaon   ro<)uirad   to    anawar   tho  qtiootiona. 


■     S    X** 

fill    h«ia   vu«»il»V1M 
.ol8malmmg,m  •«•%• 


0«M]»lftiBt   1«  «!•«  ma4«   taat    th«   court.    In  oth«r  r<>»t>«»ttft 
vni^  ncedi  BOi  lie  9ol|kt<^<l  out.   UB«luly  lliAlt«>d   cour««l   lor  4«if(c4. 
ants  l(s  tii«ir  «ro»«-«AA2ilA«tion  of  i*itiif«tta«c.     w*  UilnJi  tkivro  la 
norit   is    t  ii*   oontontion   liaso.      llie>   court   nhould  Uwvo  ^ivon   eofiaid- 
•r*bX«  loovtty  otflng   to    Vav  JTaot   t^at  <&  nu«iber  oi'   th«  vltnoaaot   taa- 
tlfylnc  for  th*  i^90|»io  ««r*  ik<k%itt»ily  j^iullty  ol    Uie  ofJ'onaoo   ohar«»4 
in  tho  in41oto«ttt. 

C«Mipl*liit  ia   Alao  eta^tf   thftt   it^o  oourfc   «rro<l  In  aA&ittittg   Um 
•oafoaaioD     mi4  oulibiasiofia  oC  dof^Ki^it  Currln  beoauua   thay  war* 
not  obtalB*^  volant.»riiy.     ^afora  tJna  iA«arln«;  oS    air  idttno*  t&a  «i»ttar 
#f  tiia  ad£!!i8sion  or  oe»ra»aioi4  »f  Ciurviti  wma  Uaard  out  ol*   tha 
h#»rli)ia  of  %»•  Jury,   aad   Utare  in  kok*  «Yl(ianoa   to   Um  afiwai  tnat 
Gttrrin  w»a  ftbuffad  ^y  th«  ^oilee  ikU-A  loraod    to   %«li«it  nla  tvuiit,   aA4 
tharafora  tht  eonf«aelofi  ^as  ln^dt»i«aiMa.      ffeie  pulio«  oiTtoara  tfa- 
nlt€  tr<(t    th«y  «l»ttae4  Currin  or  f%ny  other  d»i>ii-'.«itt  or  wltcaaa,   and 
th#  aTid«ne«   ie  to    tJna   ^tfl'oot   t&At  Currin^a  atory  w^a  fabrlaatad. 
Vh^thf^r  th»  Adx^iitssion   or   eosi'^aaiofi  ««•  voXuiitnry  tm^i   trtararora  a4- 
ftlaalbla  vim   for  tha  eeurt ,  and  iil«  daoialea  hol'llBf^  it  ««o  voXua- 
tiftiy  vlli  n«t  lia  diaturt^ad  uJnlf^aa  Skgalnat   Ui«  A«usir«at  wali^ut  af   tba 
•Tidanoa.      i^ao.Blc  y,*  j&^TVa^.      342  111.    IW. 

ir«r  tha  roABona   atrntAd  tha  jud|j;Bi«ut  ol  tiia  Cr Urinal   eaurt  af 
Cook  actunty  ao   to  4al' «n(aiQit  ;>oi»bi«  <JYiraicy  la   r'varaad;    iind   aa  ia 
iafaadant  (iaarga  Putrla   tha  Ju4ii»afit  ia  ravaraad  aud    itia  aauaa    rt' 

BMld«4. 

JUlXikitJiI   hiiV.'iKoi&D  Aft   XO   li-^.  >  MHOB 

^iVIRduY    '*j«»>    JUiii^^;^AIi7    u;X-<; It* 

ko3ureiy  axil  ih»atahatt,    >^^^. ,    ooraur. 
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Apjj«iie*.  )         O    Q    A  /O  V   f^al. 


280  ^..x.  617' 


DS;i.lVKRED  TJIB  OPlilOl^    OF   THl    COURT, 

PlaUitlff  \>reagirit   ku  ^etloz^   sigalnot   th«  d«f«c«lant  on   % 
turgl&r   lAsurime*  policy.      There  wae   «  jury    trial    -miA   a  Trrdlet 
flndlnr.  th«   iR»tt«s  ftgatnet   thes  plaintiff.     Afterward   the  court 
•varded  a  aev    trial   ^-ued  the  <Ief«i^^.&nt   fil*d  a  r«cor<1   in  this  eourt, 
#37604,   tmA  aeked  for  I«aT«  to  appeal   froip   the  order  granting  a  nm 
trial.      The  leave  was  denied;    there  wae  another  Jury   trial   aad 
another  Tordiet  find[i«g  tioo  iseuoo  againet  plaiotiff ;   Jud«pkeat  was 
•ntered  on   the  Terdiet   ixnd  plaintiff  appeale. 

The  record  (liaolosies  that  o»  l»ovesber  2d,   193r:,   the  defend- 
ant ieeued  to   plaintiff  it*  pellet  of  ioeurarice  \y  wuieb   It  aKreed 
to  indemnify  plaintiff  for  lose  by  kurglary  on  household  »<oo<fo   in 
plaintiff 'o  apartiioftt   iii   a  Ibuiidlng  JmowR   a«  91J   i.«rth  franolooo 
aTonue,   Chicago,   tut  a  period  of  one  year,      fhe  policy  «ae  for 
$1000.      Afterward,   on   January  15,   10S3,   plaiiitlff   claioed  hie 
apartaent  had  boon  burglarised:    that   the  artioleo  etolen  cost 
11997.95,   and   it  wm  stipulated  that   at   the  tlae  of   the  burial ary 
thoy  wore  worth  #700. 

In  hio   otateeient  of   olaia  plaintiff  itOMisod   the  artioleo 
otoleo,  which   ineludod  household  goods  and   clothias  bolon«ing  to 
hlRsolf  and  his  wife.     Defendant  filed  an  affidayit  of  aorito  deny- 
ing that  plaintiff  *o  apartnont  had  boon  burglar isod.      i'lalntiff 
oiaiao  the  faoe  of  the  policy,  llooo. 

As   stated,    there  wae  a  jury    trial   ttnd    the   record   diecloooo 


r 
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\m  r  ''•  ''^i  Q  O 


ma  ■  ^     ,'  v;-6T£% 

solbi*r  i9iisosm 


that   «t    th«    c^t^t*  of  all    th«   ttvldor.a^,    ainl    aft«r  ari(ua*nt   of  «oub* 
••I,    th«   ootirt   Isatruetod    the   Jury    tkat    "tkere   i»  only  on«  quaatlta 
In   t^.ia  «aae,    3in<^   tnat   1b:      'ff»»    th«r«  a  burn^l^ry?"     ^o   compIalBt 
is  iftada  to  tha  Inotruetlon. 

J^lalatll'f  0fl«r«fl   evi-Jcnce   to   the  «»JTaot   that  about  throt 
o*eloak   la   tb«  afternoon  of  JutiUAxy  15,    19^^^,   hii.iself,   hits  »if©   mi^ 
child  laft   ttim  anartn<«r;t  atir.  raturned  &bout.   iilu«  o'oloek    that  nlKht; 
at   that   tim«  hl«  wls'a   arid    ezilld  wisnt    to   ta«   u^A.rtr:><»nt;   he  ""^ant   to  a 
lod£«  i&eatini    an($   raturned  about  forty-f !▼•  lainutaa   tharaaftar, 
whao  ha  i)l»GOT<>!ra<!   iihi^t    th«  front  <;loor    to  the  apartiaan^  had  bota 
*jl&»io4l  and  iRoet  oi'   th«   s»tuff  U^   th«  houflo  van  gena  and  littla 
tningo  w«ra  laying  %to  md  tna  floor.      Tha   iratusra  *«r«  all  aut. 
STarythlag  was  u^aat.      Th«»  clof^eta  vera   eispty,   juat  tha  hangars 
«nd   •om*t!\iag  Ilka  that}**      Vtit^t  h«   telaphoaad   tho  i^oXiea;   that   tlisy 
eaaiO  and  vasit   through   tha   apartisei^t;    that  h«>  found   tha   aoraMi  on 
tho  baeJc  yindov^  of  th^  ap^urtfti^mt  was  off;    sime  houaohold  eroods 
irero  OB   xha   floor  of   t}i<?  psuitry  and  porch;    a  ^^  tl»a  Intor  ha 
Bubialttod  an   Iteeslssd  proof  of  leso  whiot^  ahowod  a   total  loao  of 

iiathan  Moth,   plaintiff's  for»i«*r  l<«u<Uord  who   oocupird  auothar 
apartmant   in    tha  building  ^^   the    tlna   in   quaatlon,    oallad  by  plain- 
tiff,   tost  Iliad    that   at   about   elcTon  o*olook  li.   the    •waning  ho  vas 
eallad   to  plaintiff's    u^part&ant   and  whan  he  tsot   tharo  he   foun4   tha 
look  on   tha  front   door  "JlnAlsA";      that  he  want  ioto   tha  apartaant 
and  found    "the  drawers  were  pulled  out  and   sll   the   elsthas  vers 
throws  all   STsr  tha  house,   like   thers  waa   sostethlBfi  done   thers,   like 
a  burglary;*     that  he  looked  at  the  bask  door;    that  one  windsiw  was 
open   In   tha  kitchen. 

A  poll,  a  offiesr   called  by  plaintiff  testified   thiki  he  re- 
sairsd  a  oall  at  about   tan  o'clock  on   the  sYsnin^,  of  January  IB, 
193S,   and  wont  to   pl)%intiff 's  apartaent  vith  Offiesr  l^erguasa:    that 


iv»  •d»  lU  t«  m»l9  B^i  t»  ;«4I 
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•aiiifc  \:<f  ^r';i:i?-:;  9r  •!  Mitt   •ilt  M  »«lfXliii!>   aiI/   ni   j<i9.<ft^'r«f« 
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•A«   «».*nt«    siio  iO'itf   tilt    fB   h9taol  «li   #«d9       *  JXTiklfirYlltf^  « 
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he  uetie«4   "u  lot  of  ^rrurers  and   clothes  iAp»tt   in   ihm  b«droa««;* 
that  h«   took  a  rt:>ort;    tn«t    pliblntliX  lUta  u.i»  wij'«  »ta;.««d  th«y  h«4 
net  tcud*  &  thorough   cheeh*ur<    md   aald   thai    U^vre  ««»r«   toa*  «i*th«t 
an:!   J**w#lry  KlselAg.      "X    tooJc  a  report  oJ    the  two   artlclee  of 
jetfelry    that  were  miaaiD^.;*   and   tald    the&  ii"  tii«»r*'  wae  anything 
further   to  e,©t   in   touch  with   the  police  station;    that  he  eav   'ituff 
throi^B   on   th#   floor,    ««nd   I    exarUntitl   the   deters  i»<-^  wHi-iowo;**     that 
he  -Sid  cot  reajember  wlrtether  thv    paAtry  wiixdo'^  wae  0£>«r.   or  cioe^d; 
that  he  sia4e  a  writ  ten  r«*^ort   at   the  ti^.««  whiuu  he  h»d  with  hi*} 
that  he  noted  on   the  ret^crt   tiiat  m*   entry  wae  usade   throu^u   the 
pantry  window;  he  found  n©  ai^^rkt  of  tlc-encfl  ojv  the    Soore, 

k  witness   oall^d  hy  <lofe»«1ant  testified  he  wae  a   olaia 
a«;ent  of  the  iiew  York  Sentral  i<lnet  and  iovestightted  a  eaee  whleh 
plftintiff* e  wife  h'k6   d<>no«rning  an  aacidftia   U;at  happened  en  Janu- 
ary 9,   1933;    t.<at  h9   oall^d   &%   pXcilntiff 'k   dL{iart;^«nt   nnA   talked  to 
kre.  Hethetein  in  t9lait;tiff  *»  preeenee,    and  in  anewer  to  a  queetlea 
he  p\it  to  ^re.  Aetheteln   eh«   it%ted   that  i'or  two  weAke  imftdietely 
follov'iDg   the  eecHent  on    j!«ntt%ry  9  th,    she  wae    "oonj  ined    in  her 
bed   at   home," 

In  re1»MttaJ    plaintiff  teetifled    'hat  he  wae   et  none  when 
the   inwestlgetor   for   the  !«'««  York  Central  Linoe   oal.ed,   and   at    that 
tine   the   rerkresertative   flid  not   aak  hie   wife  how  long   etie  wae   con- 
lined   at  heaie  after   the  accident.     He  di<'.  not  aak  hnr   *how  len^  ehe 
wae  eon  fined   to  h^^r  noue  or  any  pli*4ie  elta,* 

Tke  eridenoe  further   ehowe   that  a  ur,  Leaman,   who  rented  a 
re«K  1b  plaintiff's   apartaent,  had  liTOd    ti^ere  for  akeut   thrwe 
yeare,    paying  915  a  Month,    nnJ    taat   »o»e  of  hie   ahlrte   and   otner 
belongings  were   mleeed  at   the    ti«e  ef  the   burglary,      ihls  is  sub* 
etantially  all    the   OTidenoe  in    the  reeord. 

The  plaintiff   eontende    that   the   eeurt   erred   iu   penlttlag 
the   laweeti«^ater  for   the  Hew  York  Central  Lines  to    teeiify   to  the 
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fid  ai   itMUnW*  ••«  %<  «{«i>irttwX   no  jr4mftt«»«  %H9  SHi^aXXt^ 

rnkHf  •matt  $m  mw  aii  Jaui    l»&n«^«ft|  1^l^«l«f<|   U#^i'^t  ni 
tartft  #•  ftJM  *i«ii4M  Moia  XMt^m^  it^r  im^  Mt  ««^  totiisliMynl  sMf 
^i»r)   •«ir  »!«•   ]|ii«i  tt«ii  ftUv  A  til  A««   ««ai  kl^  AvifAtn^t^tfti^ii   «/1t  *•!# 
•«•    «iMi  v«rf*  MH  itoj.!  torn  MA  #M     «ia«fel*M  •/(/  tai^m  #«•/!  #a   Si^att 

«em   .'  «  fni^\jt  ••fwklT*  •riff 

ite  fid  Ic  •flM»«  *Mit  haa  ^tLfu^m  m  9li}  i^nlzMf  «*t«»t 
••  •'l^   tm  >A  b%amiai  §t9w  •tAi||ivoX«>tf 


«!5nT<?r9ftti©?!   h*   h'«d   with  ^t9.   Koth«t«ljn,    ov»r  dftlendant  •»  AbjsotlMi. 
V*   think   thla   eont«ntlon   oMinot   b9   auataln^d.      i'lAiritirf  tras  praaant 
at   the  ti»a  of  the  eoitTersation  and  taatified   in   retuttAl,    %m  nlaT* 
•tated,      tareovtr.   It   furt^^er  *ki>po»ar»i  rro«   the  Itanisad  liat  of  gae4a 
wnieh  plaifitiff  eXftina  ver«  atolan,    Uiat  mav.y  of  the  itena  b«iionga4 
to  Mra.   Hotheteio.      In   thaae  olrea».»t^ieaa,   we  think   aha  wonl4  hara 
l»aan  a  eompetant  wltnaae  althougrv   ahe  waa  not  oaiiad.   nnd   therafora 
the   oonTeraatLon   teatiJ  led   to  by   the  raDroaar-ts^ti■»•  of   the  Hciilroad 
OQcspaay  vna  couLpetaAt. 

Plalntlfl'  furtiier  o&iit«tit4s  tu&'c   tii^  finding  of  the  jury  it 
centrary   ta    the  sanifeat.  weight   ol   ti^e  evidjejuea.     Wa  hnw  aijova 
atated  the  aabetanee  of  the  ^vid<&nee»   and  ir.  -viov  of  the  f-^et  that 
iaere  ir%T9  two  jury   triala  ^n'   the  further  faet   tuat  or:    Uie   eeeon4 
trial   the  court  refuaed   to    eat   aside   the  v^rcilot,   we  wnuld  not  be 
vnrranted   in  diaturblng  the  verdict  on   the  ground  tnat  it  waa  a«;Hiflat 
the  saoifeat  weight  o:    the  eYi^eiioe.      the  jury  aaw  and  h«>ar4  the 
vitnesses   teatify  and  waa  in  a  £^aoh  better  po«ition   to  deteruine   tha 
truth  of   the  Butter   in   controveray   than  we   are,    In   «  court   of  re- 
Tiev,  where  we  have  but   the  printed  page  before  ua. 

The  jud^jient  of   the  Municipal   court  of  v^iicaibO   ia  affirmed. 

JUlKiKKl.t  AifMitma, 

h9iiar9i.y  and  Matauett,    JvT.,    conour. 
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Plaint  iff oAppclIe*, 

vs.  1 

I  6UPBKI0H  COUHT 

a  Corporatian,    and     IV'    OiilOAlTIS,  )  Of  COOi.   Cv/UliTY. 

D«f*adant8-&ppoll«nt6.        ) 

280  I.A.  617' 

ai£Uvs«i.D  THE  :>i-ui^  or  ttie  cookt. 


Antfeonx  Van«!7aiti8  l»r<:}uc:^t  an  aotion  to  reeovor  ill 
far  en  all«g«4  libaJL  agalmst  the  Lifhuanian  Netra   ;-ubIi8hinr   Jo., 
a  oorporatioQ,   Piua  Crigeitl8»   and  Vineettt     onka.     Os  notion  of 
plaintiff  at  thd  eloae  of  plaiatlff's   oaa>e  his  suit  »aa  diBStieaad 
aa  to   i'osica.     There  va&  e  Jury  tri&X.     The  oourt   i»  trueted  tha 
Jttry  to  fiad  a  v«rdlot   in  favor  of  plaintiff,    leaYic^r   tha  quaation 
of  tha  aaount  of  da&^a^^es  to  \>e  ^aterained   07  thorn,     a  verdiot  «aa 
aaeoi' diniSly  raturnad  fixing  tha  daamf^e^c  at  ^5oo;    judguent  aaa  an- 
tared  on  tha  vardiet  and  defendant  a  upp^til. 

The  r«oord  diseXosee  that  dafaniant,    Iithu«ii«B  Neva 
Piahllahini^  Co.,    pubiiahea  a  daily  no»s>.apar  in  the    i.ithuanian  laa- 
(ua^a,    in  Ghiea^o,    of  which  daffcudtint,   arigwitla   ie  tha  adl  tjr. 
Plaintiff  char«ea   that   ha  wb&  iibellad  by  an  artiaia  /;rlntad  in 
tha  dafentianta*   newapep'^r  on     'aeaabur  18,   i«»51.     nia  position  i» 
that  ha  waa  a  .kuaiaian   and  puUiio  ontartalawr  nifh^ad   ic   tha  00- 
oupatlon  and  profaaaion  of  f:ivln^'  oone(    ta,   muiiioal  raoital*  and 
putolia  atttajtalnK«»nta   for  hire  before   ;«-opl©   of  lithuaniRn     da- 
acant  and  extraation;    that  ha   poaaaaaad  a  «ood  name  and  reputa- 
tion of  ability  and  talent  aa  a  wuaician,    publle  ertartainar  and 
•oaipoaer  of  auaioal  and   drwaatia  akatehea}    that  th*  ilafendinta 
were  engaged  in  the   publication  01    a  daily  neaapapar  having  • 
oiroulation  of  OTar  60,000  eopiea;   that  they  maliaiouely  aon- 
apired  to  rviin  hia   rej?utatljn  ana   to  detrire  hia  of  following 
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hl«  oaoupatlon  and   prof«»alon  la  ©ftriitHi?;  e  llveXiliood  by   r«la«lf 
puoils^iizi^  thut  he   poKSftssed  no  abUlty  or    teieut;    that  h«  « a*  a 
"buTfoon,   zany,   heariaiiuiB  «nci  ii?ri>oator;"   tbat  the   printed  artUia 
Ifl  (ief«ii4aEte'   J4«w«r,ap«r  oaaeerjnliig  tbft  i;l«slntlff  ettatea  that 
plalallff*s  Inteiilgenoe  oould  fee   elafuly  aaen  in  pliAntitV^t,   ^-ub- 
iloatlsa  kaown  as  "Margutia"  wbieh  ««;&  *>  ?si»^,&ziae  published  by 
plaintiff;   that  an  eaesiiaatioG  of  "iefargutla"   vould    dlsolose  that 
its  editor,    the  pi«liitlff,    had  "is>a»e  beatfl^'   or  "looae  »jtt>  in 
his  h««d}*  that  a  rtsadlng  of  tht  matter  o  mtAlnad  In  •.vergutia" 
vomXS.  dla«lo»«  thait   plailatlfl"  ime  not  en  artist   but   bad  little  cr 
a©  ability  a    @  a  ecHBposor  or  eattrtainer,   thf    .oeupation  or   pro- 
feaslaa  shioh  he  was  following,     fhc   artloie  further  etatttd  that 
another  ^ay  af  deteraiialKc  Jpislnt If f  ♦  s   inteiiirenoe  «nu   ability 
wa«   shovn  by  th«!  entert^inmente  whloh  from  tlc^®  to  tiae  were 
given  by  plaintiff  or  »up©rvis«d  bj  him,     a  number  »>f  theae  p*r- 
faraanaea  arts  set   forth  In  thfc  article,     iieintiff'w  oouaeel   in 
thoir  brief  any  that  the  pubilceti  n  of  th^  artloie  by   defc ndanta 
held  plaintiff  up  to    the   people  who  ^^ttaa  the  artiolo  to  be  an 
"ignjxant.   Illiterate,   Txtlgar,   and  obaoene  buffoon,    •**  an  i»- 
pOBter,   falsely  and   fraudulent ly  poainK  ae  a  iban  of  ed.eation, 
talent  and  obliity;"   that  the   artlolta  wet  lib«lloua   pef  ae. 

Plaintiff  oalled  def«^noant,   GrigaKlv,    h»  hie  rimt 
vlineaa*     i?e  teatified  that   he  was   the   editor  of  the  paper  and 
aupexnriaed  ita  general  policy   mid   tV>at  t^«  artiela  eoaplained  of 
vaa  published  in  the*   iaauo  of  jeeei&ber  16,    1W51;    that  he  aa»   the 
article  whv^n   it  Kaa  publiahed  but   did   n  >t   direct   that   it   be    (>ttb<- 
llahe4  end  did  not  know  that   it  had  been   .ubliahed  until   he   aa« 
it  in  print;    that  defen<:ont   i  oaka  aurerviaed   pUttin»^  the  artlele 
In  the  paper;   that   f eaka  vea  a  subordinate  of   thr  witnesa.     The 
taper  had  a  daily  circulation  of  about  35,0^ J. 

A  eitaeas   tranalated  the  article   froai  t»*e   'Itfc'iiralaa 
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into   the  English   language   and   pl&intiff   testified    in  his   own  be- 
half that  fee  w&B   oji-n  in  i-ithuauia  and  hed  livtd   In  ChlearO    t«n 
/•aJTs;    »hat  h*  vaa  a  muslclaa  and  oompo@er  and  editor  oi'  the  i  ith- 
uanlen  "rnvtala  ma^aaiae,   Marf^utis;'^   that  for  thraa  >aars   ^^o  ati  died 
muaie   in  ooasorvatsriea   of     ^rope;    that  he  owotpoaed  i^lthueniaa 
folic  soiigis  which  f»ere   olayed  bv    the  Chicago  iiymphony  Oro^eatra; 
%hftt  he  had  given  oanoerta  in  many  lar^e  Giti«£  of  the  united 
States;  had  produoed  phonogreiph  i^eorde  of  his  eompositijna,    (whieb 
••eaed  to  have  been  played  for  the  edification  of   tH    Judf t    and 
Jury.) 

Plaintiff  alao   introduced  evidence  tj   th^  effect  thet 
defendant  puDllafaing  company  had  ^Tinted  plaint  if  f*9  raega^^ine 
"Marf^utls"   frcae    ipril,    Is^SB,    to  iioveiaber,    1»31,    ani  on  a  number  of 
oceasl  ji.s  articles  had  appoared  in  their  noTTspaper  prepared  ^y  aone 
one  oonnaeted  rith   tha  paper,   «xtoliin^;  pljilntiff'a   vlrtuea  at<   an 
artist.     : ;ix  days  xtnfor^  the  allet/^d  libelous^  article  appeared   in 
iefendanta'    paper,    piiiintlff  had  irlthdri?i»n  the   priutln^r  of  hie 
aagazine  "i.jirgutis''  from  defeaaanta;   that   on     ecember  8",   1931, 
four  daya  after   tha.  libelous  article  bed  appetired,    and  one  day  be- 
fore  the  inat*mfc  eaae  watt  brow^ht,    another  article   appeared   In 
defendants'   neeapaper  conoeminii;  vlain^ii'l"*    '■'hioh  plaintiff  con- 
tends Has  alao   iibeloua,    althju  h   in  aowe  recffccts   thfl   article   had 
adjnltted  so»e  error©  had  appeared   in  thv    article  of   !)eee«ber  18t)  . 
rlaintlff  offered  no  evidence  of  any  japooific  daaaftea  auatel  ced  by 
hln  on  account   of  the   alleged   libel. 

rhe  d«f«ndantB   filed   pltaa,   a»5on*r  the«  helniP;  •ae  of   Ju*- 
tlfioation  and  contend   th»t   th**   erticlfc  of  Deee»ber  lith  atated 
the    truth  about  plaintiff   and    that   defer.cianta   lubilahed   It  "with 
g0»4  mativftc  and  for  Juftiflable  enda"   and   that   thin   la  a   ^od 


-•30   nvc   airf  r.i   b-sf^itiaei   'iti.in.lclq  bne  e^asu^nsl   rfall^nS  erfcf   cini 


ftf  ft«ii  li#«M 


»•< 


4 

dsfenft**     ?h*y   admit,   thut   th«=y     u{>il*h»d   laudltory  ftrtlalts  oon- 
oornin^r  plfeiutlff   nrlor    to    rtif   tlm*   la  qutstloR   t,tit   &ej    ^^ftt    {ilrln- 
tlff  had  ehan^vd  p«rforii:iiao*^ft   Into  «  dtfrrj^dinr.,    obffoer.e  o^^,I^et•r 
and  vuif?«r  b   rlesqu*. 

la  proor  or  tVilr  plop   or   Ju^tiriofltljn   thoy  of  "or*'!      ^r 
of   th«  artloi««  «p{'<i«irla.    in  i^^iaii.tiff  ♦«  ot&isas^lns,    "vbrruti*. 
Thay  al»a  offered  e^  l«l«ne«  tendln.^^  to  eih;;)«  that   Bom^   or  tb«  oll«c-«d 
«ni»rtaiiai«ntt)   put   on  by  pl«itiRtlfr  rore   lerd,   d«f:r»<llrui;.  ani!!  obaaana. 
•iitme  of   the  artl«iX«s  vfer«)  trfoneleted  laio  th«.'   ''ni^':Iiah  Xaaeiua -.-» . 

a  vilX  oot   (lleauss  tnt^^s^  artielt-t'  hi  ro  but  arr  of  opin- 
ion that  iKbather  th*sy  indloatus  or  tt5«<i«ii  to  in-  1-  r      that  the   «utbjr 
3f  thea  had    'looae  bemta*'   in  Vil&  h<.*fi<'l    •'      ■    luw-suiur    .or  X^^    Jury. 
.vs   to  tho  alleged  «»nts<rt!ultUQdBts  oibi.v.iu    ij   t&^t-   t>«ei)   ^'i^ar.  or 
auporrlsed  by  plslattff,   deffenutiBte  offer  «vlciacoe   to.   ta   whet   look 
l^aee  at  th^&a  affairs,    one  of  whloh  p- x>fori.^ocee  v»a£  htili   nt    tha 
Oaks  piaoiia  ^^rove;   amoth^r  at  th«    LlthuanluA  tiuditoriua,    «aid  of 
a  nutabar  of  other  p«rfonB«tr>.eeB  on  othor  oooasljna   and  pI«e»M. 

nie  ttatliftoay  i^iTea  by  altneaaaa  who  attanded   th(>ae 
perforsaiieea  whteh  were  aleo  attenaed  by  whol«^   rctrlllas,    in  to 
the  effoet  that   they  were  of  a  iar  or-lar,   tlfc^TRdlnc,   vulj^iar  and 
abaoeoe.      If  their  teetiseony  wae    tci  !>a   bei lived,    anc*    th»re  waa 
none   to   the  ojntrary,    th«   j^X^^a  ol    Justlflootloa  would  h^wa   bo'^« 
auatained   by    the  eyldanae.      If   the    $  «?rf^iafcnac«  rere  civan   by 
plaintiff,    or   tho  eharaoter  teBtlfied   to   ay  deft'n4rvn%a»   »ltnee«eB, 
then  defenctante  were   j,   rfominiij   i*   j>utXle   ecrv  loe   In   o«lXiiv    the 
attentl  m  of  th*.    pubXio   to  the  matter  ao   thtt   thry  »oul1  not    be 
further  patronised. 

It  la   true  that  wltneeaea  were  oaiXed  by  i>X«lntlff  in 
rebut taX,    inoXudin^  pXaintiff  hl»aeXf,    who  apparently   intended 
to  teatlfy  that  the  perfoimanees  *ere  not   of  tht    eharaoter       aa  | 

taetlfled  ta  by   aoae  of  defandauta'    wltn#aae«,    out    for  »a»e  j 
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r«ason,   vhloh  Is  not  ep^~«reut   to  u«,   the   eourt  oxeluded  auA 
off«r«d  t«Ptl«ony.      jbvluuely   botb   sldee  het<\  c  rl^rht  to   be   b^itrt 
o»  thle     u«»tl;jn. 

Vvh^thc^r  d«f*n\3«ata  bad  suetfliaef;   their  plot  or  juiti- 
fleBtljB  was   for  thd   Jury,   «ad  tb«  oourt  errt^d   in  lriitructln« 
the   Jury  that   plaintiff  w«6   entitled  to   rwcoTor, 

Tlift  deolaration  set  up  the   ftilrf^d   llt^^loue  trtlol* 
verba t la  in   the  Lithuanian  lansaitt^e  snc  a  trfrnelation  or   it    into 
th«  llngliah  laaguAj^Q  a&<l  plaintiff  and  defHndftcta  <>^oh  n 

vlta«S8  who  traaalatod  th«  ertlol*;    iiit:>  the     n«lish  Ihnguain©, 
Tb«»«  ar«  •(WO  dltforiipanoleti  In  tht?  trenolcttljn*  but  «e   think 
they  ar«  trivial  ttnd  of  no   Import&noe.       hey  ar«  subattintieilly 
the  swMi.     Th^  O'jmivlaint  Ki^tde  by  defcaid^vute  that  "There  ere  ao 
innu«;ndoes   in  thv   Litbuitalfin  tiirtiole  set   forth  in  the   deoi(tra-> 
tlon,"   and  that  thitt  ehould  have  been  done,    vtt   thick   iu  ole  etrly 
without  merit. 

th&  Jud^^Kont  of  the     up  or  lor  Court  of  Cook  county  la 
reversed    and   cause   remanded „ 
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APFj^AL   PRUK  MUKlaZPAL  4outT 


)  OJT  CHICAOC..  ' 

UfTarYlCDFAt   OICSIl  OJr   SVIIKIOU,  ) 

ft  Corii«r»tidn,  HAZSl.  UKRa.   iGLkKB        j  , 

H,   0L30B   and  CHAiStKB  K.   OtRXK,  r*   r-.   /Ti     X      \        <G!  1    C' 


IKKLIVERKB  tKS  OPIi^IO^;   O^  TMK    COUHt. 

PlAlntiffv,  ae  th«  only  httir«  »t  law  and  next  ol  kin  of 
Alfred  Victor  S«k»aa,  ^««««k»«»d,  olAimttd  to  b«  ui«  b«nal'ioiajrl«a 
•f  an  invurafioe  c«rtifi&At«  i«(9U«d  by  tht  d«f«Kfl«nt  IndirpAnd«Bt 
Or<l«r  of  STithlod*  a  oon>oration,  'fi\t.-y  brought  suit  to  raooror 
$1000,  ih«  fao**  of  tho  poiioy.  Xh«r«  v^as  a  trltil  boforo  tho  oo«rt 
vlUiout  ft  jury,  ^^4  on  Motion  of  dttf««u<att&t  %ue  court  di«r>ia>o4 
tho  ouit  on  tho  ground  th»t  tho  iiunioliiol  court  of  Chictt^o  h«d  no 
Jurlodietlofi  of  tho  eoeo,    and  {»ittintiffs  mppoal. 

The    rooord  dltoloooa   tkiat   on  May  24,   IV IV,    tuo  dof«ndan%, 
o  frat»rnnl   Inourano*  eofitpany,   l»auod  ito  ooriificato  for  ^lOOi) 
to   Alfrod  Vtotor  KolenoB,   in  ivhieh  ]fiokaan*a  vifo,    Joimio  i^org 
XolriBan,  vao  nan«d  a«  bonofloiary.     ^hllo  the  oortll'ioata  «ao  in 
•ffoot   tha  wife  diod.    «uid   I'^tar   WiO  huoband,    tho   Inaurad,    diod, 
Th«r«  «ao  no   ohango  of  beneficiary. 

Tho  oertifieato  proridod   thMt  «nero  tho  bonofi clary  diod 
Iprlor  to   tho  death  of  tho   inaurod  noaibor,    tho  inauranoo  ohould 
Vo  paid  in  tho   following;  ordor:      (1)    to   tho  nowbor'o   aurviirin< 
vlfo  or  huobond,    (2)    tu    tho  nowber^o  ehiidron,   and  (3)    to  tho 
noxt  of  kin  of   tho  motibor  aooording  tc   tho  laaa  of  tho  j»tate  of 
Illinoio.      There  ««ro  no    aurYlvlng  otiildron   and   it   ia   atipulatod 
that  n  Judgment  or  dooree  woa   entered  b>   the  i>robate   oourt  of 
Cook  oounty   finding  that  plaintiflo,    Uuotaf  Adolf  Bohaan  and  KaVl 
Dwyor  were  tho  only  heiro  at  law  and  nojtt  of  kin   of  tho  iaourod. 
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kai*  Ltt^Xtm  mk  ii  baa  m»xbLtj[i»  ]iatritru««  sn  •%•«»  ansilT     ,*t9nlHl 

ItmM  ham  aaatimU  )l«kA  taitnO  ,«'tlilnJ«X<  tjiiil  uail^ail  xituio*  ilo^a 


It  «]»9*«r4i<l   that  letters  of  aamic  1st  ration  in   tho  oatato  of 
Alfr«4  Victor  jioJcman  wore  Itiouod  by  tha  i^robato  eourt  of  weok 
oounty  sa4   that  aatt^r  vas   ntlll  p«adln|{. 

Tho  dofobdMJt  Indo^i^endact  Order  of  ^Tithiod,   u  coroora- 
tloa,   fllo4  an  affldaTlt  of  aorita  in  vhicii  it  adaittoa  the   ioou- 
aseo  of  tiio   eortlfioato  a»  aXlot^ed,   smi  av«rrod  that    Oio  certlfl* 
eata  vas  *nov  h«tlA  t>y  Hasol  B«rg»   jspuaor  :i.   01»on  aAd  Oiarlto  ii. 
Ogron  as   toeurity  f&r*  dobto   cl«iis>4^E    to  be  dac  froct  tho  assurM 
Kftkaiin  to  Borg,  CI  son   an4  Qer^n,   and   th«r«foro  tfio  d»f«n()ant 
•eul4  not  oftfoly  pay  the  $1000  Ineuratice  a»til   the  olaino  of  the 
^r«o  |»orioao   to   the  insurance  were  settled. 

The  affidavit  of  Merita  prayed  that   tiio  three  be  cude 
parties   to    the   suit  nnA  that  sum^aons  i»eae  a«:;«inot   thea,   ^vhioh  was 
aeeordingly  done.     i;aoh  of  the  throe  filed  an  afflrlavit  of  tterito, 
Haaal  Berg  elaisalng   that  ^ok!s.»n,    the  ixisured,   was  indeot-d   to  aer 
for  9750;  JiXner  H.  Oloon  olalmed  $a9C,   tmd  Charlie*  H.  Ogren  ;3B5. 

Sinee   tho  oartifieaite  of  ineuranoe  firoTlded   to  whoa  tho 
llOOO  ohoald  he  paiid  in   case  of   th«  death  of   the  inaured  c^nd  of 
tho  boDeficiary  fia&ed,   obviously   the  Probate  oourt  had  not   ing  to 
4o  with  tho  matter.      The  ii^suranoe  was  not  payable   to   the   insured's 
estate,      Tho  Municipal   eourt,   no      uie  rrobi^ce   court,    oleorly  had 
jarisdletioR  of   tho  auattcr. 

In   their   brief   counsel    for  defectdai^t   Ii.deoendent  Crder  of 
Sflthiod,   a  00 roo ration,    say  tnat  no  oosts   should  be  ad.ludged 
against  It  and   that   it  be  allowed   to  deduct  its  court  oosti,      Ihers 
is  no  warrant   for  nucHn  a  oonter.tion.      This  defeiidant   in   its  affi- 
davit of  ■erito  alleged   that   the  oertifloate  of  insuraaoe  was  held 
%y  iberg,  Olson  sad  Cgreo  as  security  fr  debts  olained  to  b«  duo 
to  thai  frosi  the  insured.      There  wae  not  a   sointllla  of  ewideaeo 
Introdueed   to   euataln   this   aYomeat.      Ilie  linbiftity  of  the  defendant 


jl«ou    ti.:  ^#«tf«ii*l   Vit^   Xtf  itousul    *»t»w   a««2^9il&  t«i«lV  ftATlXA 

i'iv   eivw  '«?^^«Mi  ##jiii   hue  Y#«ur90 

..«  d»i^  .i   an-S'.  jirisdi'tl^   cub   bsiil:   .soil 

-iliit99  •<U    #AJi^   6»«x»v>  ■'    ^iaal'tiiitin   Via    to  ••as 

•A  ••XSiMft}  I^OK  ao»iv/   .ji  x^mlh  ,.««•&  i.0«»«i  ^d  feXafC  vou*  •«»  iiiA* 

.6»A  ■  919W   »»?»i'irM«»l    «iL|    •.»    o««««a»c   «»#l (■:■»# 

•jU  ■•4«  ct   {y*bivtit4(  ••OftrtiMAi    lo  94«ttl'lil%»«  •«#  tt«Rii. 

•i  ]»«i  «lefl  JMri  fXMmo  •l«4«xl  •i(t4    ^i4u«iv-4i«   «^».q«a  XiAi^llsmtf  tilt 
•  'b«-tiitai   MU  oi   hl^^i  <n  i«A  mmm  ••a*7t««a|   •ill      ,%&iiMM  •At   litXw  •i^ 

.to/^««  9tii    in  aoitolhmkiwt, 
to  Y^Mt)  im»P>-  ii«t«b  v^t   i*«cu)o«  l*4«tf   «l«Mi   ai 

^•f^vrM  •#  Alif^ito  •!•••  M  #«il#  T»«   «a»il«t •<,«••  «   ^fiiiiXti 

nvtfl      .a^oo   ii(i«^  •#!  #•£*•&  ol   to«^XX«  •if  it  i^at   bnm  it  #b«1«i« 

•Hi*  tH  al  /*«ii».<t*t^»>  #lf«f     ,a9ifmi9tod  •  Ahm  tot  ;)a»ti«F  cii  •! 

W9K  •««  ••flHMtiiaal-  1o  -TAtt  •!!#  t»itt  ft*i«/lji  »itfm  1«  #lr«b 

•»§  •#  •#  fe^aUAf*  •#tf«fe  f^t  t#Hvft#«   ««  fi*Y80  ^lu^  •••19   .rxftii  x^ 

tmklr9  *!•  •IXitol^t   •  ««n  Mtr  •vtifS     •**«imal  •I'f  owirl  «mU^  •# 


to   plalctlff*  w»t   cl*ar,    tuad    «h*  nan«y   sJivuJLd  hATt   b«tn   T>aid 
Viiiiout    salt. 

Xh<»   ju(!(f7!f«nt   of   tDe  ^tiuieipal    »ourt   of  Chle«co   ^*   '<*- 
T«rs«d   and   jud^yaflrnt   will   b«   ect«r«<l  In   Uiit   court   J'or   31000 
In  favor  ef   th«  plaintiff •  uni  «g4inst   th*  In4«pen<1<tnt  Ord«r  of 
8Tltiilo4,   R   eort>«ratloB. 

JUQOACIiiT  RSVrRJB^   AKB   JU:;^-....  I     .l.TiRlD   HPJOI, 

keSurcIy  and  liatohott,   JJ, ,   coneur. 


Hhc  ft*-^<r  * 


.  *■!  O  tf :    i     ^        .  1" 


'■'-.;;L''>i>.>»;    '>,•.■■     -.' r*«-.ii»£ii«il 


A 


I 


4pp«ll*«,  y^)  /  ■  ]       \ 

)         APFKAL   FROM  MUJ>lCIf  aL  icOQRT 
YB.  )  ^       i 

)  0/   CKlCAOO.i 

MX7K0P0LIXAK    CHH^DIT   ^bO  Dl^SCOUlit         ) 

*"•""'*•  *2  80I»A.  618' 

K«.    RUSTICS  a«SUilKLY  USl-IVBMO  THIS   OPiKlOt   ur     ,  ui    COUKT, 

llila    is   nxi.   apptal  by  4«f«n4ant  i'rvn  a  Ju<1^4»nt  ef  937t 
ff}t»r*4  upon   th«  T«rdiet  ef  »  Jur^?    in   »n    >%«tioii   ^li<tr«ifi   plaintiff 
elain»^  <!«f  «nd«nt  had   eony«rt«d[   9«rtalri  property  of  h»ra. 

Jetm  i/«nxat   OQ«r&t9d  a  rooaing  houa«  in   Uhiea^r,   Juiovn   at 
thtt  aardim  B«««h  Hotal;    t)if»  dftf«n4ant  held   a  «liatt«l  nortgac*  •• 
all   tn«  furniture.      In  Attgust,   1932,   plaintiff  rv<t<»d  a  furnished 
r«ea  1»at  la  Oetober  following  left  Chicago;   she  says  she  left 
three  eardheard  boxes  ooBtairiing  her  personal  property  In  the 
eustedy  ef  ttr.  Uansat,  h«r  landlord.      Ixa   Janurtry,   19  33,   defendant 
foreeleeed  its  ehattel  aortgaise  ou  the  fun^iture  and  aoTed   it  froa 
the  aardea  Beaeh  hotel.     Plaintiff  says  that  when   she   returned  to 
Ghleago   the  following  July  her  ho;&es  were  <<,one,    and   she  elaiaie 
they  were  taicen  sad  ^nwerted  hy   th»  def  ez.dant  wh»n   it    teeJt   the 
furniture. 

Wo  arc  of   the  opir^ion   that   the   l  inlinti;  of  the   jury  that 
the  defendant  eonwerted   the  hexeo  ie  a^ainet  the  Banlfeet  weight 
of  the  eridenoe, 

Kansat   testified    that   plaintiff,    whsu    nhe  left    the   rooaing 
hottee,   left   the   throe  oardboard  hoxoo  in  hie  euetody,   froftislng 
to  pay  him  ll.OO  a  nenth   for  storage:    that  he  plaood   thoa  with 
ooeie  of  bis  pereoaal   property  in   a  stererooa  aader  the  stairway, 
whieh  was  looked  with  a  Tale  pttdleeh   to  whion  ho  had  the  key. 

frottk  Jaokey  and  Mward  l.oadloy  wore  eeat  by  dofondaat  to 


MiTf 


«i  082' 


,««iX» 


.Ul    ««« 


ae  1  X«r9Mto  iI«>*t9^  <».'«;}    :£»^*il  tioA»'    nAbitAO  siil 

ft«if»lff'.  itmt  IliJ.v  tX  ,*•  .   Tuiitrtiit  mtu   Llm 

■«il   li    h*v  ^ii    a0   n         .' >  r. <x  X»«t«fl9    tit   b9S0X«*Y«1 

•i  Minii#*v  •Ml  ammm  tatu  iHiniiri     .XMmI  il04i*4i  »b««&  •di 

■■'tm  hmm  vMHA  •*«•«  o*xotf  laA  X^^  li«l««Xi4it  vrfl  ttattlitf 

.••A«blT«   tril  *!• 
taXa»oi  •tU   ffl  •  .Ytlial«Xf  taiU   h%tiltm%t  imtaad 

■aXaX«»if   ,xteJ«ii»  aid  ni  ••x*^  M««tfb%«»  •nid  Mil   #1«X   ,aa««j( 

d#i*  «iii#  M««Xf  md  $mAt   :«ane»«  ii«1  iti«»«  m  00.11  vJUl  x»«  •# 

^^^fKW^imf  %M  fham  av«i»iio#«  «   nk  f#^«^ii«   X«aoav»q  aXtf  !•  •«•« 

.X*M  •<!'  l^ii  •<!  <t»Xil«  oi  tf»«Ibfi<r  S^Y  «  ittlw  ^AooX  •««  Halifv 


th«  9r«mi8««  to  foreoloco  the  ctiatt*!  ■•rtg«c«;    tU*y  eiskad  kr , 
kttfiSAt  11'  he  KlaJtiff<)   to   rftneir  the  aort(^«|{«,   but  en  hi*  replying 
In   the  necatlye  thejr  hanvled  his   the  fereeleeure  netloe    gud  took 
|>oe8eaelon  of  th*-  olvattela«    ohAcklftg   the  articles  en   the  liet 
in  the  ohmttel  aorti^ikge;    they  <\i6  not   taJte  peeeeeslori  oi'  any 
jproperty  exeept   thet  eectalnM  in   the  list.      Ihe  «rtlalee  wore   the 
ordinary  farniiri'iings  of  a  rootling  houee  -  no  pereonal  belonttlnge. 
The  l>oxee  and  pereonal   property  of  c^r.   j^aasat  In   the  etoreroon 
w«re  not   dlcturbed,     Leadley  teetlfled  that  Mr.  Manaat  ha4  the 
only  key  to  the  etoreroea. 

iftaaxai   teetlfled  that  &ft«r  deferidafit   took  poeeeeolea  he 
told  Jaokey   oi    the  boxes  beloh^ihi^  to  pXalntlff  and  wanted  te 
roicove   thea  fro^z;  the   storeroom  but   that   Jaekey  oald  he  eould  net 
take  the  boxes  out  unless  he  g%ve  :ila  soae  telephone  slugs,  Man- 
cat  says  he  neyer  took  the  bo^ee  out.      Jaoxey  dejfiles  tnls  »tery 
•nd   testified   that  Monsat  nad   the  only  key  te   the  storerooa  and 
that  he  was  told  that  he   oould   take  out  *ny  of  his  personal  be- 
longings;   that  not  .ln£  was  said  about  giving  the  witness  any 
telephone  slugs. 

After  defendant  took  90ss*>sslon  of   the   furrilture  it  remained 

in  the  house  for  about  a  Month,   and  ae  roooiere  left  they  were  per- 

■Itted  to   reraewe  their  personal   belontilngs.      John  Crews  was  euste- 

dlaa  at  this    tlae   <md   testified   that  Mr.  Maasat  eave  to  the  pi  see 

one  erening  and  took  oeme  otuff  out  of  the  storerooa;    that  another 

aan»   a  hr.  Heyt,   whe  wae  a  fellow  ouetodian  and  who  hao  einee  died, 

•ailed  a  police  officer  whe   eald   that  Maasat  had  a  right   te   take 

the   stuff  oat  of   the   storerooa;    that   thereupea  kansat   took   the 

goods  that  were  there,    InoluiiiA^i   the  eardbuard  bexee;    that  he  took 

all  of  the  artleles.      Another  witness  teetlfiedi   that  he  »a4le  aa 

taiveii 
inTontory  of  the  propertj/under  the  mortgage,  which  oonelsted  aostiy 

of  fumituro;    that  oo  boxoe  were   taken.      Another  witness  testified 


jai^XcwT   »!,(  no   i/  /VOdi  •«<^    »•«»*'  .'elw   ^*i^-    -      tje* .■:•?:: 

^9ei   bw    •9i/»a  otiiBoio^xai   9Xii   aiM  bnhtiici-'.  xs,\*  ^rtsm^^a  9Si:   at 

•^  bttiamm  beui,  XiiiuXmlq  9^  i^ Hi-^f.'. isii  tt^mod  OMi  'in  ^•^(mtI  btoi 

•acT  £«au»i«tf  mIa  'i»  r.sw   $i»9  mimt  hlua^  Mil  imf^»  ki»S  ••«  vif  JAi<t 

-i*«   •<I«V  !|9«i    #t*i    •'«*«*at   •«    h««    .JltttM  «   tfKcitftf    7«^   ••ifOlf  tid   «| 

•••if  Ml^  •^  ««»•  9*««ul  .*&«  itfdt  bfttitsmmt  hag  tmlt  •IHt  Sm  amlh 

imUoom  in^    :Ma«i*x»i«  •Hi  to  iwe  llci*  aioa*  il»«#  huA  iniaavA  ••# 

•1»  •••is  mmA  •£»  kflM  aiiilioJaMa  v«iX#t  •  ••«  aMr   »#f^li  .i«  m  ^tum 

«•   aJm*  a^  »«i(9    **lYi#«»«    •••«^lw  mdt«ll4      .MX^itT^j    •4jr    1«    IX* 
tlta«M  k«4ala4Mo  s^iAm  .«»a»li««  Mbl  vaJ^avXt^ia^oY^  aitt  19  TS<»^<i*'»'«i 


he  w»»  iB  th«  aoficg  liu»in««i   aad  moT«d    tli©  I'uri.ltur*  fro;ri  ih» 
G&rdWj  l«»i«)i  hotel    to     oiother   bullilai;;    tunX  he  ra»  pr*B«i)t   nil 
th«^   tiK*   til*  good»  were  loaded;    ^it&.t    taerc  were  no   box««  oi    ajjy 
kind   taicAfi  I'raa   tk«  ^uildlnti,* 

Ihla   •vlfiw.c*  not   only   lails   to    •upport   pl»lritllJ''fi  clitlm 
that   defw»4a»t   eouTortftd  h«r  b9X««   but   eu;-  )ortB    tri«    clali:    of  de- 
fendant  that  i&ansat    r«mo"7«d    tht   bo>«8   from    the   storeroofit  and   took 
^eeeeselen  of  th«&. 

»e  are  lneiln«d   to  taink   tiaal   the   jury  was  iix.properly 
inflaeneeA  fey  tbe   resark*  of   the  attorneys    Tor  plaintiff  and  ky 
the  eourt.      lo   arguiag  to   the  jury  counsel   for  i^lalntlff   eaid,    "^e 
all  know  hov  the  Metronolitan   -  or  I  me'^in  *   a  firi  mce   oonpany 
probably  foreoloaee  on   a  mortgi^i^e,"'     3ttch  an  ar.; u.-ti-jut  hou14  tend   t« 
prejudice  a  jary  aicoLinet   the   defendant'*  a«t  lod  of  doin^  >uiineeo, 
aad   altnough   an  objeetion  was   sustained   to    thf    remark   the   dajsafe 
vat  done. 

the   trial    court »    an   Hue«n  by   the    xocord,    a<luitted   that  he 
took  a  greater  part  in  the   exacriiuatioif  of  witnoaMea   tnaxi  vae  prop»r« 
lie  eonat&ntly   interrupted  "Kritneseee  with  Qo>Maenta  t;tat  ha4  a  teri* 
deney   to   influenee   the  jury  fa'vorably   toward  plHintiff.      \%  one 
tlae  he  referred   to    the  plaintiff  aa   "a  workini;  k^i'I"  *rho  had  net 
■nah  Money*      tie  interrogated  wrova,    th<^  cuatodian,    aa   to  whether 
he  wae   *«ittlnfr  deva  or   stai^ding  up"  while   acting  an   uaete<lian. 
Other  eeiBttcnte  tended   to   if^ive  the  jury  an  u&f  *yorable   lapreasioa 
•f  def«*ndant  while  plaintiff  waa  preeentnd  ae  an  object  of 
•yapathy. 

Defendant  natroa   other  pointa  which   arf>  not    ieciaiT*.      Ite 
ageatt   took  peeaeeaion  oi    the  gooda  in   the  building  and  any  action 
•f  Ita  a«enta  witn   reference   t.   the  reaoval  of  the  fcooda,   er 
otherwiae,   wauld  be   the  aetiei<   oi    the  principal. 

Aa  defendant   dlaelaiaaA  peeaeeaion   of   the  boaoa  in  iu»«tioa. 


■  «i:'-:v<*a  «ui   •/nil   et4ll 

^^  ^r.'                                                 «^*«  •-  ^vtem vital 
y»%    ^m    tit    CWOrtH   Ml    . 

t%,,                                             ♦  *"   at  Vt^tt^'ttm  i»if  »4kM 


olalmlcc  th«y  hvA  b««i)    Xtkk^n   away  by  kanaat,    ajty  d«aan4  on  it   prl«r 
to  oult  ««ul<l  have  bo*n  auMir  til  ling  ;wid   lAwroloro  uiinoooooary. 
Jtiat,    i^oBd  A  Invotisoat  Uo.    t.    a<U.of.    83'.    ill,    kpp,    fioa;   Mo  A 
CaiayoU  Co.    ▼.    gfiUi8ylya^>ia_Uft. .    291    ill.    24 d. 

i^'or  th«  r«M«o&   lii»t>  tho  Yordiot  io   contrary   to   tho  oanlftat 
voll^t  of  th«  •Tl^tne#,    tho   Judgteaoat   i«   revorood  an<i   tho   eauao 

0*Connor,   f.    J". ,   ««4  J&atchfttt,    J.,   ooncur. 


4_jjui  ;*>*^"  •*-«?*  ---^  -^'^  a«i*         •  fespl.^it* 
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CMaRI^^S  a,   M0RaKi«II07H   and 
MARIS  MOKQKSnoitU, 

fViXM   aUPRHfOH    OOUKT 
▼••  ^         ^       V  I        ' 

kXI]il<A£0  OIL   UC,   «  Cflrpi0ratlon,      ) 

*.p.ix„t.       ,      28  0  I. A.  b  18'^ 

MB,    JU<^71C»  MATCimXf  SILIVHRKD  THE  OVlJilOli  0>'   THE   CCUHT. 

iiftv««1»«r  14 »   193S,    tt  garamft  belon^^ing  to  plaititlfft   itud 
•ttuatftd  at  460 V09   ^uUi  Maliitt^di  »vr««t  in  C^iiicagci   ««•  partlj 
d*ttrcy«d  kijv   fir«.     ^''i.iiliitiri'  l^rouiilit  tm   ^^tioa  on   th*  oaso  allig* 
Ing  that   th«  fire  was   at«i;i»e«l  tiiirouKn  tA«  &<»'gll«i;«Bne«  oS*  d«t'«ri(laBt 
Id  dalivering  ga«olln«  to    Use  teciuul  who  90oa|ii«4   tu«  pr«K.l«»». 
Th«  deeXaratien  all^j  «'<!   %ii«>t   tn«-  i^SiBt^Aln^  waa  R«Hl^iM«ntly  fiourad 
into  a  tank  u«i«d  «kt  a  rfte«ptael<^  Vor  It,  causing   tn«t   tanii   to 
•verflov  an^   tho  jgraaollne  to   run  ovor   tn?  floor  oJ    th<^  gttra^to,   and 
that  th«  Kftsollna  1»#iBg  hl^i^^ly  InfloMsabla  l«ynit»d,    oauaiati  th« 
predion*  to   bum,   wlUiout    fault  oi    pl^iintilTa.      Xh*r«  wa»  »  pl«a  of 
tho  gonoral   iaaue  and   ft   ^p<»ttl&l  s»l«a   thikt   tUo  «h»o11d«  was  not   d<r- 
llTer«4  ty  any  »g<iRt  or   nor^AKt  of  dofandajut  *»ltiiln   th*  soopo  of 
hla    Maploymottt  or  Ipy  dafendant'o  utuUiorlty. 

Th«ro  «a«  a  trial  by  Jury  and  a  vordiet   for  plainilffo   in 
tho  ouB  of  I350C,   on  whioa   th*  oourt,   ovvrruling  •oti.om  lor  a 
n«v  trial   tind   in   Mjrroot,    ojrit«r«d  jud^jiitont. 

Dofatidant  eoatondo   ti.at   t^ie  ▼•rdiet  wao  a  cowproaiao  botwaon 
tho  qaootlona  of  liability  and  of  tho  aAouni  of  danagoa.      It  point* 
out   that  plaintiff  Cijarlaa  uorg-^nroth  g»T*  tootikiony   tanding  to   th^w 
daioagoo  to   tho   asiount  of  |94ia;    that    thla  ovidonoo  wao  unoontradiotod 
and  oayo   It   i«  thoroforo  appar«ut  tiiat   tho   quoatlon  of  dofoodant'o 
liability  did  «at  roooiTO  f«ir   conoid  oration  froK  tho  Jury,  oMd   that 
a  BOW   trial   ohould  havo  bo««  grantod   for  that   roaooa.      Dofondoat  la 
Its  original   brlof   oit«d  ^nliniMrfl^*y*  ^»   ^'•troaoulof .    147  111.    Apn.    1; 
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•iM»OP>  T.    Jflfn.    ^'10  ttttst.    56.5,      V7  J4.    £.    loa,    arid  B«By  Ilk*   ««••• 

froe  dlffcront  Juri»4L«tion».      In  none  ti    th«  o*»«s  elt9d   fo**   ih* 

f?.eta   •iaii»r  to    ti&09«  h&v  ttppftxurinii.        In   lt»  petition  for  ro- 

hearing  4«f«n^»nt   <»«stpl.'iii:iei   ti>»&   th«  opinion  el'  th«  oourt  lt(uor«4 

iho   aao«s  of  I'J^en  y,   Kuttlaamn  Ir>yiiatia»fAt; ,  Co. .    25  Pac,    (3nd)    744, 

•nd  Keeoro  t.   Pwaitte.    20a  i».   Y,    S.   601,  whloh  w»r»  oi    tr.on*  eiio4. 

In    the  Lypd^  •»««  olttintirf  Qlaia«4   aotaoJL    dai&ofiOt  un-ior  utt<ti»puto4 

•Tii)»no«  anountiag   to  #150.1,    mi'i   also   olal»o4  «)iouO   •XJtmpl^rj  daa* 

•goo.      'rh«  Tf^rdict  was  i'or  1195.54   '''iCtuaX   iacvagoa.  *      in   th«  ^oooro 

«ao«   plaintiff  *e    olal&  was   for   the   v«a.u«  ot    lubor   and  nat«rlal, 

vhloh  tho  undl8put*»fl  *vi{|(*ne«  tonde'   to   show  was  worth  $'AftW,T7, 

the  verdiot  vao  for  #10€i,    ai^d  11  «a«t  apF>ar*nt   tho  Jury  was  oonfu*o4. 

Ihlo  case  111   cl<^&rlj^   ^iatlr>t$ui«i:iatl«.     U«ro   ih«>r«  <>^«ro  t««i:ity  (\lffor> 

«2it   ItoiiiO  of   dsdaa^o,    iuad   wull«   the   t««tlmou>    of   pl^lntlffa  vaa  un« 

ccclradioiod  by  oral   t6i$tis.ouy  in   that   r«e«i>«ot,    tho  nature  oi    tho 

dasago  ouotalAed  «a»  uiuim   tuat   tho  Jary  had  a   rl^ht   to   llooouat   tlio 

ttotlTiony.      It  nay  na^e   thought  titat  oe«o  of  tho  ropalro  «oro  an- 

noooooarjr.      It  aay  aave  tiiou^^t  t/iat   tho  itaxago  ao  rtrpalrod  «ao  Muoh 

mere  Yaluablo  than  it  vas  before   it  «ao  burnad. 

horooTOJr,   tho  rul«   is  ooaovuat  sodlflod    by  a  lino  of   oaa*o, 

•uoh  ao  hovoro  y.    i.    w.   u.   n.   i;o. .   197  111.    App.    179,  which  hold   thai 

a  dofoudartt   ordinarily   oannet   ooaplain   that  a  jaiipBont   a«aln*t  hi* 

io   too   omall.      Tho   trial    Judgo  aaw   tho  vitnooooo   >uH  h«>ar'1    tho   ori* 

tho 
doaoo.      Aj^partAtly  ho  ««o  o|yopinion   tttat   tno  vordlot  «ao  not  oao  of 

•)»J«otionable  ooaprotoioo.      Va  oro  not    iiopoood   to   oay  tnat  ho  orrod 

in  that  roapoot,  or   vnat   tu*  rooord   la  ouon   ao  to  imicato   that   tho 

jury  did  not   paaa  on   tho   quTntton  of  dofondant'a  ILibility. 

Xko  oo&traliina  quootioa   is   tho  oaoo  la  wntthor  tho  ftrooa 

who  doj^lvorod   tho  ftaaoiino   to    tho   toj.unt  on  flaiatiffo'   prouiooa  aM 

wh«  fflado  d«l ivory  in   auah  a  way  ao  to  oauoo  tho  tatika   to  oTorflow, 


-O*     .9j>A^' 


-mi  MiV 

Mir    iO^wMVii' 
*UU     ft  I 


iU 


.l»^a'iiii-ii  ft'. 


;»(.  #  <». 


O^    SiJ 


.<,J  < 


I  ■■ :  i  i-.  if.    8^0.'  I 

■  ■■^W» 
J  i  rfw 

<i)i   •  «f^.  «tf.  ifi.  Mf,  .fi  tT  ftlfttf  «•«  KiOMa 

4««4|    #«A  ft; 

•Al   »J  •ai^oAH^  (mI^  lsa2»irli«ft  ttdit 


oxii 
c.\io 


««•  th.«   9«rv;4nt   or  wg«r;t  of    l«f«ndttnt  in  p«rforaiiA«   ijnat  work.    th% 
aat«ri»l  •▼i«t«t;ao  ssny  b«   8uttS!H.riz«4  o«   I'ollovo: 

In  1930   %h^  ow)«ro  toullt   on   th«  prenyl •«•  h  i£»ra«o  6o   foot 
vido  »n4  1X5  foot   long.      Ih«  preiiiloon  ««:re   I»ao«d    lu    th«  hmtoo  ^otor 
Tronsi9ort  Lin«o.      fh*  twiant   teok  po8«»08lan  uotobor  1,   ly.V),    tend 
roBi»lno4  In  noaoooeion  ariill    th«    mj.  of    the   Mro,  ^ovoiiib«r  14,   l«32. 
Tlio   tonant  ooeratod   «  frotght   truokln^^   baelnooo.      Up   to   July,   1951, 
It  roeoivod  lt«  g^»olin«  fro^t  th«  31aelalr     11   (^o.,  wtilah  iiollTi*ro4 
It  Into   tanko  fuiriisiio^l  by  tH*  Sinclfilr-  ull   Co.    rmd   locotM  In   tho 
far»go.      About   that   ^^tK  &  n^«w  oontr^ot   for  tii#  purchK»«  of  gMOOlln* 
froa  dofwidant,   Midlau<1   oil   C0. ,   waa   MJtwrftd   Into,      It.   tho  mahing 
of  thlo   oontraet   4»f«n.   ant  wns   n^i^i^oeotod  by  Its  prcoiiox^t,   ir. 
Ottonhoff.     Ur4<Jer   tho  arraKgossoBt  afr«o«i  upon,    -Jofen'tani  oupolloi 
two   t«uix«    into  whien    tno   oil   vj»n    t«   b9   iffllY«r«4.      ^of«ndant   alo« 
fumlahod  a  *oti&k,*  a»  It  «a«  oalxodl,  by  wviiob  tfao  oil  wa?  to  bo 
■oaoarod.      7tio   oiridivneo  8iio«o    U)«(t   tho  «;asollJi«  wao    ioltvoro^   by 
truck  OYory  ^ay  an<l  wao  tranof «srro<l  to   th»««   t:aiko  by  iB»au«  of  a 
hooo  throUjK^  whlojsx  it  ran   into   %  fill  plpo   juat   outsi.ln   tho  ,cara({«. 

Il»o   OTi^toneo  io   aieo  unoont  radio  tod   to    tho    »»ff  ^ot   Wiat    tho 
naao   *lii41aatl  Oil   Co.*   Ir   l«»tt«r»  b1>   or   «lght  iiici^oo  high  appoaroi 
on  both  »14oo  of   tho   traok.      Th<»  inooriotlon   "kldlto-.d  oil  Co,"  ap- 
poarod  OB   th«»  baok  oi    tho  truok   in   snail  *t  lottfro.      It   1»  a  fair 
laf^ronoo,  wo  think,   frwo  all    tho   ^Hweo   that   thoro  woro  no  otnor 
naaoo  appearing  on   tho   truok,      Th*   iruok  iraa  paintod   a  dark  grooB 
•n  both  sidoo  and  tho  lottoro  on   it  w«ro  in  a  kind  of  w»(it«  silwr. 
Thoro  io   aloo   oiridonoo   t«»nUn«   to   ahow   that   tho  drlTOT  of   tho   traok 
woro  a  «uit  boaring  tho  naMO  of  th*  i^idland    'il  Oo.  ,   but   thio   io 
doniod. 

limmh  day  whoo   tho   drivor  vlolivorod   tho  eaoolino  ho  aloo   io- 
livorod   to   tho   ouotoiBor  a  bill   for  tno   oaoio.      *hlo  bill  wao  on   tho 
rogttlwr  printod  feiliUoad  of   tho  aidlaad  Oil   Co.,    ond   aooroprlato 
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blanks  w«r«    aapt^llfftf  by  tH»%  wmtp^cay,      ihla    lrlv#r   e«lle«  <l*lly   t« 
4«liv«r  d«f«wj4ant*»  g^ssQllnc    to   tho   teiraRt   on  th«  pr4mi»««.      uc  •!! 
•r  gat  w*»   <!»ll-?»r«d  by  uliu   «xcftpt   on   <\9liytTy  xlck*»ti   In   th«  n«»« 
•f  dufinadact    eoKpnoy.      Th<»   eontraot   ior   tb»   aaa«  of   the  ga«  «••, 
h«w«T«r,  Jbttd*  b9t««»n   tfl«   tOBttnt  a^nd  d*l'ea)>iaiii,    nn^    Uit  oontraoi 
Vftt  for   thitir  Mutual  b«r4«i  it. 

Xk«   «Ti(t<in««  aJL»(?   i«t;«1c   ta   nhov   that   thA  owr^arshio  oi'   tht 
gasoltse   rv^Lalnftd   in   dftf4»»dau^  oompaoy  ujritxl   il  waa  d«ilip«r«4    i* 
the   cufttQifl;:«r,    ^m.'i  %hm  4irlY«r   toojc  frosa  the  ov«ioiii«r  r«e«ipta  for 
<|«f  liridaiil'o  gctaolih^   so   deilvorot.      X'h«   4*j|.lv«ry  of  gaoolln*   to 
thato  pr«>r>is«o  m^s  'iiBfi<:>nt:limo4  i>y  d«i  t^^dobot   i«i't>^r  tnc   liro.    ihoro 
va«  *0B«  gaso}.li>«  loft  iu  tiio  tA»ti6»   «hdi  About  six  days  aft»r  tho 
fir*  K  r.  Bateo  r«o«lvo4  an  oov^aope  a4dr«ooo4  to   th«  }>ateo  «.otor 
Transport  JUln«ft«   on  '<rhleh  app«ari%<l    tho  nauo  of   tho   a«tnJor,    tho 
S£l>:)l)U!d  oil   Co.,    im^  witnlh  tho  ehvelopo     ««ro  vritlngo  «.Moh   aiM 
poaro4   In    »Tl<1«oa«   «o  islvilhtlffs'    o^chiblto   2^    ^  and   4,    dato4  ^^ovom* 
bor  IS,  19  51.     Exhibit   2  wae  «  printed  dolitory  r»coipt  of   tho  kid- 
land  Oil  Co. «   9^9  V.   Harrison  ^t,.    aoknowin^lging   roo^lpt  of  931 
galloao  of  gasollno  and  34  i^al^ons  of  othyl.     un   tne   ritoolpt  in 
ptncil   aro  tho  wordo,    ''KoturnAd  for  orodlt,"   sii^od  by  obo  Ciold- 
borg.      flatntlffo'    oxitibita  5  and  4  are  duplioato  bills  on  tho 
blllhoa4s  of  tho  ^idlatid  Oil   Co.,    on  whion   ri^ooarod   in   typo, 
*Or«dit  koa«ran«uai,  931   gallons  gAaoliso  at   .lie  -   Vlu2.41,   34 
gallOBt  Kthyl.      .14  -   »4.76,    total   ^07. 17."       durth,^   tho   tlao   tho 
tonant  purohaaod  g^aolino  froia   tho  ii.idiand  uil  Co.,  mt,   OttoiUiorf, 
tho  prosidont,    oaliod   at   liaat  onoo  a  wooii.      ;a>or.«ti»oo  bo   in<)uirod 
about   gasoliho,    hX   oUior    tinrs  ho   oollootod   oiiaoJis.      *^r,   Jiatoo  at 
tlnoo   ooaplAinod   to  Mr.   Ottoahoff  of   tho   oaroiooanooa  of    "his 
dritOT*   In  dolivoring  tho  gaaolino.    'ut   tho  eonvoraationa  woro 
•rro£itoualy  oxoludod  by  tho  oourt  on  dofondant'o  obj notion. 

Tho  naao  of  tho  drlvor  of  tho  truoJi  was  <7ohn  Laoaaga. 
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J«etlan   206^  of   th«  BuAoh*a«rnst4la  Rvvistd   Chicago  Codt  %r 
1931   provld**   In  ftubfftiuic*  th«t   It   niinll   1»e  unl^vful    i'or   anj   p»raoii, 
fiT»  or   8orj>omtio»  to  use  or   to    usius,*^    or  .:   nalt  ariy  <ji'  hiu,    lit 
or  thoir  «anlojr«AB  to  u««  ^my  uotor  -vvnioid,   ^U(iun  or  utb*r  T«iJ.l8lo 
In   th«  trans^jortatlon   ot  properly  upon   tho   otr^ctw,    uileyt  or  «▼•- 
auao  of    tn«   city  ubI«b9    trj«  v  ^tilole  haa   thf»  «>»«   ar>d   owner  t;;«r«or, 
«nd  also  ft  0«riaa.  nwaih^t  disttngul oiling  tH«  vohielo  frott  imy  oihor 
eoBtroIltd  or  uaoA  by  th-^   asai©  j>er»oii,    flrR^  or  cor«)orstlon,  plainly 
pmlstoil  ii>  l«tt»r9  at  l$%«t  i»o«  ettH   .<4  jn(%li   Ixicheo  in  longtli  la  • 
con8<?ieucuo  ii»l  voo  on   %hn  outatdl*  of  the  vwhiioia.      If  tho  OATtago 
eot&piiny  own'itd   th«  truak,    its  iiane  <sfith  anrivkl  nxiv^httr  vuould  haTt 
boon  on  it.      i1ti«rt  waff  no  if>ri)or   that   ita  naaiO  '*tt0  on  tl»*»   truck  *nd 
it  i«   ft  fair  laf<^r«naft  fr^^ia  all   t'a«  ovi^j^riioo  it  -taa  not   tlioro. 

la   support  of  defendant *0  pxnm  -mA   ior  tli«  purpose  of  «oa« 
tradietlng  the  «vlJi»xiae  ai>ov«  recited   tea^^inti   to   siiow  taat  tho 
drlYcr  of   tho   truou.  was    tiio  Skgot^t  ©f  def'-ndaiit,  fcr,  oti«ruioff , 
prttsi'iei^t  oi    d«f«f}lHUBt   eor::orutioti,    t««tified   Ui«t   ut   tho   via*   Xh% 
Casollao  ««•  doilYored  d«f <i»:idm<t  did  not  own   i»ny   crucico  or  itotor 
•qui9««i«t   for   tii*  4«i  ivory  of  ^asoiia?,    but    taut    Uiia  t{aaoiin«  woo 
4oliT«r«d  to   tlio  euAtetuera  of   d(»fn>dant  under   \n  oral  ooutraet  bo* 
tvooa  dofeudatit   aad  '«i«r«ii«4  Brotnoro  Lartago   cc, ,    juA   that  do- 
fondant  paid    tho  Cartnga    80»!iany  oaoo   •ooh  »onth   lor   doliv^rtag   tho 
gaooliao,      lao  aaoontradlct«d   ovidone*  oliown   tha   thn  offlco  of   thm 
ki41aa4  Oil   Co.   waa   *t    2208  «•    ilarriaow   ;«tro<<t   in   tho  offioc  of  U»o 
Carta«o   oompany.      ttxt  oral   contract  of  tho   Cartago  conf  lAy  had  boo« 
(aoour^iaH  to  dof-'adant'o  owidoaco)    ontorod   iiito  fibout  iIto  yoaro 
prior    to    the   trial. 

Tu<iro   i«  no   owid*neo  ohewln«  wnon   or  wher*  tno   truolt  upoa 
vhioh  dof  •^lidat^t 'o  aam«  «ao  paint  Ad  «aa  purcika/vod,     •  r.   Ott«»hoff 
tootifiod    taat   tuo   oaato*  wao   that  waen  dof-»idani  had  a  cuat  aor  for 
oil   or  tfaoolizio.   dofondant  aotiiiod   tho   Cart»4|0   cuupuay    to  aiaao  do- 
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livery  but   that  b*  (Ottsanof'f)    n»T»r  t^af*  «ny  Inntraatlons  to    Xh9 
ftrtYora.       i»   •al'l   ttiat   th«»«  ilriT«rs  took  r«oelpt  bXanJcc  oT  the 
<lftfet2dant   eoaynny   for  all   oil   »nd  gmaolin*  d«IlY«r(»<)   and   r«dollT«r«4 
thMt  to   th«  lii^lftnt!  oil   Co.:    that   *«•  (J^Lidland  i/il  tie.)    Icetruetod 
Vi«r«oga  brotaors  Cartage-  Comjistay  to  get  r«e«lt)t»  Tor  ua,   In  fa«t 
«e  ha4  r«e«lpt«  prlntftA.      th«««  r«o«ipt  blarika  v^r*  unvd   as   la- 
▼cle«»  to  our   eu«tcsK«ra  ^.hf^reby  ^laranga  J>reUi#ra  HOt   thu  raaalpt 
far  ua,* 

fh9  kidlaad  oil  Co,   had   o&«  4«aE  In   th«  Lit'lce  oT   U»a  carta^ja 
«an9«By  but   dl<5  &«t  pxy  nny  r«at  for  th«  apaaa  o«aupi«d.      aiia  daak 
waa  ua«d  by  Mr.   ottoniiioff ,    tJ&ft  prealdant.      Xh«  Cartaga  eempaay,  ur. 
Ottanhoff  aald»  hod  thr«e  trueka  on  whieh  tia*'  nddta  of  dafandaat  oom* 
paay  waa  inaoriba4,   an4   tiiffa«  truoJiLa  aaasu  te  in«T«  baan  uaad  ax* 
elualvaly  for  tk*  {tallver^  el  ^roduate  el  dafondarit. 

John  i,aai«n«%  tosUri^d  tusnt  his   aalary  vaa  paid  by   tha 
Cartage  ca^pufiy  by  ohaeJc,   bat   it  4o«a  net  appaar  upun  ^hat  baala  hla 
•anpanaatlon  waa  aoiaputatf  and  n«   cttaaka  w«ra  predue«d.     i-aaanca  aaid 
hM  re«alT«d  order*  fre»  turn  Attnager  of   the  Garia«a  Co.,  Ben  «leren«a, 
mad  Mr.  Ottenhaff   t«»tirie4  ha  gave  ordara  to  tler«n<a,   and  not   ta 
th«  driver. 

Safandarit    eon>oratieB  h%a  a  aapital    ataak  9f  j^lO.OOO,  %r 

vhleh  Mm  «ierenca  awna  ^8000.      The  terae  of  the  auppoeed  oral 

a«r»enaat  batwaaa  Aafendant  aud   the  uartaga  aeakpany  ia  vaicua  aad 

of 
unaertala.      Hiere  la  bo  prooj/the  aaouut  a^raed   to  be  paid  to  the 

Cartage  ooApany  by  defendant  aoiupnny  far  delivery  of  ,ta«ellne  te   Ite 

euetomera.  Mr.  Ottenhaff  tuatlfied  that  defendant  did  net  own  tha 

truoka  acd   that  the  Cartage  ooKpaay  a»ned   "the   truak,"   but  na  billa 

af  aale  or  llQer.sea  e-rr*  produced.      Ihere  ie   evldanee  tandiott  f 

ahav  that    the  Cartage  eei..paBy  did  buein»»aB  for   ether   auetowera  and 

that  it  waa   engaged   la  buelneaa  prior  to   th«  arganltation  of  da- 

fandant  eanpany,   bat   the   aatejit  af   eueh  baaineaa  ia  net  daflt.itely 
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3>tS*«»dant*s   «i>nt«gritlen   t>aat   U\*   oourt    aUouid  AaT«  In* 
•truet«d  m  Tttrdiet  in   it«  ft4.vor  at   the  clone  of  mil   th«  •Tidosoo 
io  ^aood  upon  ttit  theory  tiTmt    th«r«  w«re  undlaputod,   ttlflr&atlTO 
f*«t»  4l«|>roYlng  ti4«   pr4g,»  l  aqX  ^   c&s«  BRa4o   by   th#   ,>roor   that  4e- 
fondftnt'o  n^mo  appoarcd  la  t6re»   alixatm  upor    Uie    cruok  wtaloli  4o- 
livorod   tlio  g»o,   suBd   MvBl   thes  Car  tag*  O0ta|»any  «&•  thorofor*  an 
ln4«9«a^(MRt   «ontra«tor  a»d  net   th«  a^ont  of  defM.dant.     In  oupoort 
•f  thl«  contention  a«f»«da«t  ha«  cited  ■>>'08t»r  y.  i^adyworth  Uowi^|i 
^.,    1*8  III.    514;    iiftfir>0ll.y  t.    y^eonjoi  vi^O  ^.j/^tht   Co..    260  III. 1*8; 
PpBoty  ▼.   I'^TtAgtt.   313  111.   616,   logotttor  with  •inilar  eaoea  fro« 
•thor  Juriodlctl  tiaa.     On  ih#  ethor  liiuid«  it  ia  eont^udod  "bj  plain- 
tiff o   that   their  uaiso  roots  not  alouo  upon   tho  inf«ronoo  bnaod  u  on 
Ui«  otI  onoo  AO   to   ti}i^  »»»•  whieii  Hppoarod  upon   tho   truok,   nri»*ly, 
*Jiidlan<t  wil   Co.**  but   aloo  tapoa   tho  InfTvnoo  of  non*o»nerahif  of 
tho  tmok  "hj  tho  viortago  co^^puny  by  roaoon  of  t.iO  abo«noo  of  Ito 
nano,    aftO   th,»  ordiu'tnoo  r«quir«d.    If  iv  was   tiio  ownoTt    nnd  upon 
ethor  «vid4n»eo   ton^int^   to   tsltow  that   the  drivor  oaa  about  dofoni- 
«nt*o  buainoaa,   «n4,   furthor,    that    ih«   «vld«noo  offorod  by  dofand* 
ant  on   thio  iaen*  la  ao  iraprobablo  in  ita  naturo  and  la   contra- 
diotod  by  othor  faota   and   oiro-^»»t»ncos   t«p:>9aring  in   vvidonoo,    t» 
OttA  an   axtont   aa   t      raiao  an   i^rut'   of  faet,   whioh  haa  boon   aottlod 
advaraoly   to   dofandant'a   eontflntion  by   tho  Tordtot  of  tho  Jury, 
Plaintiff •  roly  on  Pago  t.   Brink *a  whlQaao  City  qxprooa  wo..   191 
111.   App.    sat:  i;iCT  t.    C>aooi»o  Journal  Co..  199  ill.    App.   19?; 
HjtftAtT  ^.   fif 4  yita.   Jy^f^f  U  ^9'  *    »*^   lli.    W*.   "^^^  wmorQUO  oaooo 
froa  othor  juriodiotlona. 

It   ia  quito  inpoaaibla  to   roviov  in  datail   all    tha  oaaos 
o«llod  to  our  attor.tlon   aa  boaring  on   thla  quootion.     A  oaroful 
roadlni;  of  thoai  indioataa,  «•  thins,    that  tha  raaaon   a  ni.«tar  io 
Itold  anavorablo  for   tho  vronga  of  hio  oarrant  in   tho  oouroo  of 
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hit  MiipX«7m«ni  iiaa  in   »ea*  •»•••  b««n  yut  upon  t«o  narrow  ground. 
In   tho  ipotitlen   tor  rono^ring  dof^n-iunt  oomplmlnod  tiUat    the  oflnioa 
•f  tho   court   «it««J   jShMiaoR   v.   aiKhtlnitiilf .    321   111.    16a,   which  «a« 
not  olt>»d   in   tho  trial's,      ^o   t^ilnK,  h«wOT«r«    tnat   uie  factt  thoro 
worn  net  matorially  uBli&*  taoee  »!vion  uppmBX  horo.      In  that  oaoo, 
tho  plaint  if  1'  vao  atraoK  l>y  a  tra«:k  tiauling  oil   and  ^••oXifl*  and 
driTon  hf  on^  Pratt.      Xh9  di«J>n4atit  <\it^  AOt   contan  I   tnt^t   tha  driTor 
was  not  Re£lii:;«nt  but   rejii«»d  en   the  dafisnGO    laat  J*ratt   Nras  not 
thoir  (defendants,  wh6  ivor«  partner*  oi    ttao  nast-sm  lllinoia  ;Jil 
Co.)    s«rTant  Wt  waa   t^o   Rarvact  of  an  iadop^Midacit   aoutractor,*  eno 
Koao  Loux.      ^*  «vid»na4»  iiynow»<i  tiiat  Pratt,  «ho  dre-ve   tho  truck, 
roooivod  9«}w.«nt  froK  outto&or*  ei    th«  dot'oiuianita  «n<i  took  ordort 
for  furUior  d«liTcri«o  to   thmni    timt  tho  iii«u»«  oi    th<^  lira,   *la«toni 
Xllinoio  Oil  C«**,  «»•  t'ai- tod  on   tfi«>   truolt  and  printed  on   tho 
BOi&oranduA  ticKOts  given  wuen  orders  vrn  doliT^^rad  or   t,ak«n;    that 
tho  trueka,  however,   belonged  to  iire.  Loux  i^d  were  ki*v\  on  her 
pr«Kiooo,   and   that  I'ratt  and  other  drivero  oT  the  trucks  wore  eai* 
plcjed  by  her.      The  oauee  was   eubraittod   to   tha  jury  which   returned 
a  verdict   lor    the  pl&intiff,  upon  wnich  judi^vent  fas  entered,   whiah 
was  aff  iraed  by  the  Appfellate  court,     lipsn  review  by  the  AiproMS 
•ourtit  was   said   that  so  (|ueetiori  of  law  nroas  for  or^neidsfation, 
eicsept   that   raiaed  by  motion  ol    the  defendanta   to  direct   a  verdiet, 
and   that  tho  plea  that  i^att  was  ast   th#  servant  of   the  defendants 
raised  an  iesue  of  f*ot;    th»t    ih^   jury  had   found  a^ainet   tho  do- 
fondants  on   that   issue,    and   that  under  such  state  oi    f^ets  eontro- 
verted  questions  of   fast  were   inv  Ived.      The  opiiion  Koeo  on   to 
rtato  that  If  the  ooatraot  with  krs.  l^oaa  had  been  in  writing  tho 
question  would  have  beooao  a  matter  of  l«w,    citing  yfanaer  Caaatrua. 
tion  Co..    ▼.   Sanson.   176   111.   lOO;    that  slnee   the  ooatraot  vao  not 
la  writing  but  oeuld  be  e  lown  only  by  parol   evi4aiiee,   tho  dotemiaa- 
tion  of   its   tomo  wae  neoeesarily   left   to   the    Jury;    that    it  was 
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proptrly   aubmitted  ta  th«  Jury  aiid«r  Inw^ruotloat   to   th»  o»urt. 

Tli»  eotirt   In   that  o^inloo   '^iio  (Ustua^ulehiKI   :)«iaby  t.   }»mj:tlf^\T 

SIS  111.    61$   (upoo  vn.ioh  (l«f <ondiint  h«r«  r«li«a)    «n<I   aalti  that  it 

wa«  not  latend*4   In    t^at  o«.i«   "to   OT*rtnro«    the   rul«  «ixnouno«<l   in 

th«  declftlonc  vteioJni  h3.T«>  lb««n  oittd,    that   the  verdict  af  the  jury 

on   Ottoh  aixo4  queetlose  ot   !««  mud  fy.ot,   aporovoA  ^y  the   trial 

eottri  and   tho  Appellate   aourt,   Iv  QouelitaiTO  and  not   aubject  to 

roriov  b>    t>ilo  ouurt.* 

It   is  trao,   a»  def«n!l»&t  polat»  out,    tnat  in    the  l^ter   taoo 

•f  ^<^X*oo  y...  l>».aU  ai>io»..i:'  i\c%9ts  hrweh.   34l   ill.    587,   eertaU 

l«ne,ua«:e  ueod  in  the   ahi|ii;jR^q,fi  case  v-ltr.   rtferer.ce   ;o  tho   dlreotioa 

of  a  T«rdiet   «ao  sodU'lod.      In   the  tithaaB^fi  oaoo  tho   court  oai«: 

*ir  tho  eofi^ttioR  oi    the  evideneo  at  th«   cioee  of   to 
l»lainti!T*o  oaeo  dou^a  net   justify  ait   instruotion  I'er  a  verdict   in 
favor  ©1'  iha   def^rfJiirit ,  oe    evi^enoo  whlcii   tue  (iiyi"»n'»ant  «ay  intre- 
duoo  ivill   juetify   each   Inetruotioa   exoopt  unoontradicta4   evidonoo 
of  an  afflrBsativo  if^fmintt,      £vl<S«r<o«   oontradietory  of   tue  plain- 
tiff'o  will  not  4o  it.* 

Tho  opinion   in   tho  i»  el  ton  oaoo  etateo  that   thlo  languaao   ohould  bo 

quallfiod;   that   "the  queotion   lo  vhothor  there  io  ovidenoo  to   oua* 

tain  OTory  olei»«at  of  tho  j»laintiff 'e   ease  neoeeeary  to  bo  i>revo4 

to   Buetain  tho  oauoe  of  aotion,"     and   that   lor  the  wordo  *on  af- 

firnatiTO  defonoo*   ohould  bo  oubotitutod   *f^oto  eonoi stent  with 

oTory  faot  whiob   tho  ovidonoo  of  the  plaintiff  toada   to  orovo  bat 

ohoviag  afflr»atiTOly  a  eoaploto  defonao. *     Xho  opinioa  went  oa 

to   flay:      *Xhla  io  tho  oituation  horo.      Xhere  io  af   aoatradiotiaa 

t^f  th»  plaUatAff  Vo  rriA:n99  mA^JA»JL.9.f:,MMA^Sv^«HK\l§»*     Saoh  io 

■at  tho  oituation   in   thia  oaoo.      In  tho  later  oaao  of  tiaftloy  v. 

Had  hlX  Tranait  Co. .   344  111.    ».M,   plair.tiff  oued  deiexidant  lor 

ollocad  aogligonoo  of   ito  aorvar.t,    ihoaao  Hurko,   in  driving  a  truok 

vhoroby  plaintiff  wao  injured.      The  dofonoo  relied  on  wao  tnnt  lurM 

vaa  not   tho  oorrant  or  OMployoe  of  dofoiiiant  but  an  indenon<lant  eon- 

in 
traotor,      Dofondaat  introdueo^evidenoo  a  written   ooniraot  between 
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lt»«lf  Mi  l«rk«,  ^ich  «ho«ff4  tb«   •«!«  to  Burk*  of  &  htd  I^ali 

Btoior  truck  and  <in  a^irti^&ent  tc  {^ive  hl»^  «*rk  to   ooaeltct  of  loag 

dictA&c*  hmuling.      7h«  wri  tt«i.   contract   «x?r«8«ly  provided  that 

BurkA  wKt  not  ae  «nploy««  ef  th«   oottiv^^ny,   nor   in   «uaj  wajr     r  Ht   any 

tiatt  Ite   i;.4r<fnt,  li«  l>4>lne  ^n  hsauUing  all    t  •   »hlp«i«).ta   an  Ir.dlrldvial 

•ontraetor  ami  to  b»  oooetderttd  and  trtatod   us  auch.      lh«  Qontraot 

proylia^,  ho<^aT«r,    ti'i,at   tb«  truokaas  idiould  i&aka  all   oollaatlona  at 

directed  by   th«    jsonptiay   ;ind   turn   t»am«  Is    %t   th«   first   coit-pany  of- 

fl««  ha  pM«aa<|  mnX  rap^rt  to  nil  a«4  5all  of  fleet  located  ia  oltiea 

throng  wnlflih  he  waa  j»»4g«lnK,    :%n4  th&t  h<*  aliould  follow  iDatraotloBO 

gi-van  hiia  hj  the  sMin&gara,      Hia   court  eald: 

•If  Xh»  conetr^ie■tio^!i  of  tiif*   contract  dauente  not  ecljr  ai>on 
%tim  aiejaRlag  of  the  worda   «ii£ploy«d  huX  apon  extxln«le  f^acte   and   cir* 
Oimstaricee  or  u^^on   tha  sonatruotieu  "whloM    th<^  purti«a   thtrniaeiTea 
hair*  plseed  uoon   it,    wtiicn   l«   to  t>«;   proved   Ilka   any  othar   f  ict    If 
>»uch  f-^cte   ^wft  oor.trov<srt«d,    thw   luf^rmivje?  t.»»  li«»  drawn   io   ior    tua 
jary,    and   in   such  e  i«a   tlie  whole   qatRetioA  aa  to  what  tnr>   eobtraet 
VMi  ahoald  be   subE;itt<»d   to   the  Jury  on  lar  propter   inetruotlone. 
Tmnaer  r^  Oai^oed  Ajrt  Colortyaa     o, .   2^3  ill.   il^«.* 

la   tnia  oaae  we  have  not  quoatloned  the   rule  annoonead   la 
the  oaaa  of  aaleoa  v.    Stutt  atloa^p  ifaotory  Brajaofa.   Stl   ill.   387. 
Dafwdant  eontenda  that   th U  court,    oontrary   to    tU9  deoiaion  in   tbat 
•aaa,  haa  h«ld  that  Uie  uyjaa  f«»cia  eaaa  BKtda  by  pruoi   of  the  let- 
tering upon   tiie  trade  ooul1  not  b«i  overoome  by  «u-eontradieted  evi- 
iViC*  oa  behalf  of  defendant    ti.at   the  dri'vor  waa  aotlnc  fer   the 
Witraaga  Brothara  Carta^^a  Co.  ,    and  in  na  «iaa  la   the  bueiaeaa  ef 
dafacdajit   in   thto  aaae.      Defendant  aieiuideratanda  in   Uiia   regard. 
On  the  eontrary,   aa  hold   tunX  the  faate  here  do  not   brinti,  thi*   CAoa 
within   that  rule.      In   the  flrat  pl'^ae,   alalntiffa  did  not  rely 
eolely  apan   the  prjj&fi  fucle  oaaa  Inferred   fro»  the  lettMrlng  aa   tka 
truek,  bttt  unoa   that   ewidenea  and  other  evidenca  whlo>i  tended   ta 
•haw  that   the  truok  was  b#l»f  need  In  defendant *e  buoiB*ee.     Again, 
tha  ewidenoa  by  whlah  defendant   eeut^ht   ta  •^•rp^nm  the  aupaaeed 
prLaa  f«oie  aaae  le  aat   In  auft  eplniea  uneaotradiotad  but,  an   tha 
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oontT^rj,    ia   in   IHHM  r«ap«oi»  ccntradlctvd   an<3   in  aony  oihtr  r«»- 
peett,   hl^Xy  inprvt^-v >,!{(.      tSa&xu  la   an   .•I'band.tur.c**   of  Mithorlty   t« 
tA«  effect    ux%t  ui«<ler   HcueM   «iroa»i;tiin(te»  i^i*  qa«atlon   Is  I'or  th* 
jury.     Petiiq^  v.    atccXftlr  Ly^ber  Cg. .    5i4»  Kica.    09;  tuAXl   v.   r«fyf. 
Ml  i.   y,   177;   ail4tljs.i  -».  ■i>»t,iAKa:Xai4  DtUry  Hff»'   ^R-*  i.   ^.   f>'^l  iiSJX- 
»it«  V.   DftUy  >  irrox.    ;?r..3  ;..  l.    O.    39;   Calloii  if>    In,.ii<:  .»n.:f^t  Tn;.l 
Qmn^m*   Amsac. .   66   Fed.    { 2iid)    If?",    are  a  i"«w  of   Xh  ituloh  In* 

dieat*  that   th«  (iontraXXicg  f|U$stlofi  h^r«  ^ms  %'ut  th^  Jury.     Ve 
t«jL«   It   t-vat  It  caiuiot  l»e  a<iieatiane<'>   tiiat  pl«ilr, tifft  huTlnt  ««ta1>- 
ll6h»d   a  fifl,i8^  f  .A.^;|Lj  c^»«  tU«  isurd'^is  of  (»rcof  wa«  ttion   d#fon<!art   t« 
frdduoa  «Tii«r.e«  whitsk  tsrc^ul^  O'^troo^t  it.      'irh«ro  is  in  plulntifft' 
f&vor   t)A«  furtner  «Tld«ttv«  »ti»wijig  titat  th«  driv«r«  of  tii«  truok 
d«XiY«red  bills   \.G  plaintiff*,   mid  vr«  thln^  tU«  jury  ai,;iit  iilt« 
fairly  ii*f#r  frow   th«  rrl!i«M>e«  that  tuoy   took  orders  In  dtff^H'iflknt *• 
baJ&alf.      Ihcrs  vnr«  eirC'M:ii3%m%0^»  throrring  AatiXtt  u>oi.   iho  fatts  !• 
viii«li  th*  pr««id«int  of  th«  dcif^ndHUt  eo^vpfoiy  t«i»tifi*d.      Th«r«  kvo 
th*  inf*r«ne**  arUimg  fra»   the  ordiiiiuio*;    irvR.  the  Inok  *f  proof 
«•   to   th«  lie«n**   ior   the  truck;    frctK  thA  fa«t  that   th*  prttsiri*ni 

•  r  4*f*nd«Bt     r<*c*lT«d  «*a»plaint*  ;*<»  tc   th»  n««;liK«n«*  of  th*  drlvor. 

7h«  Jury  oould  r«»*onabXy  4ist*lUv«  nuch  of  tho  t«stlai*ay 

•  rf«r*d  in  d«foKd;u.t'B  b«Kalf.      Th«  *irid*rio*  »•  to   Ui*  t*TO*  of  th* 
supr>oa*d  «ontra«t  •»•  Indofinlt*   .^xid  uno*rtutn.      Mi*   ^Yidooa*  *r 
d*f*ndaBt   a*   to   th*  ownersulp  of  th«  truoko   is  aX*e   lnd*fli«»t.*  sad 
an**rtalJi.    KTid*r.o*  o*rtair.   and  r*il«hX*  ir»   this  rr*p*ot  »ust  har* 
W*u  aTaiXa'^X*. 

Th*   tostihoiiy  of   th*  pr*eid*nt  *f   th«   (lof*ndant   •oApany  U 
th*  *ff«*t  that  h«  U9fr  ^!.ur•  direetiens  to   th*  driv*r*   i*.  und*r 
aXX   th*  fa«t*  appearing  Ir.    th»   roeord,   quit*   ituprotuti*.      Ih*  jury 
*ppar*ntXy  did  n*t  heli*T*  th*  t««*tlaoiiy  produood  iu  d*f*adaBt** 
h*haXr.      ff*   oaia<*t   •*>   that  it     «a*     unr*a*ooi»a*  l<     ao   rorardion  it. 
Xh*  jury  ha*     ••ttl*d  th*  *entroXlin«  i«*u**  of  fa*t  in  pXalAtifft* 
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fftvar,      Tk«  Ju'ifi,'*  «ho   SMI  «ad  heard  ih«  wlin«a»«s  h^a  approvad  th« 
C*Cennor,  r,    J.,   coftoure. 


•X 


37898 

CUHT  mOf  *  COIUPAVY,   UC.  , 

MAX  RIOOT  SULJ^IIiG   AOEJiCT,    IliC.  .         ) 

280I.A.  618^ 

Ml.    IQSTZeS  ItATCHSTf  8SLIVKRSI3  THB  OPXi^lOL  OF  T)n   COURT. 

Z.        Pl»lntlff   »^«»d   in  «,s»daip»it,    filing  «  d««iftratloii  of 
four  eountt,    to  whloh  ^«r«  «dd«4   %hK   oomuon   eounts,    with  an   afi'14a* 
▼At  of  olaiM   to   tht   «fr«et  tiiat  #15,687.47  was  Aun  for  tfoeda  told 
an4  4aXlTar«4,   aatf  $9,871.24  oa  aoeouut  or  j^ooda  staimfaataad   for 
d«fan4ani  at  Itt  raquoat,  iihlch  4Af«nlant  rafuaad  to  aseapt.     A 
bill  of  partioulara  traa  i^lao   rilad   akowiag  in  datail    sama  itaaio 
ool4  ttB4   dalivarad.      Dafeuaaot  lil^d  piaao  viUi  ab  affidaTii  of 
■•rito  frhioh   atatoi   as   to  ^ooda  mtXA   aad  dalirarad   it  waa  antiilod 
to   erediio  in   tba  affiount  of  ^l'i,lSi2,X^t   and  aa   to    xhm  olaiaa  for 
foods  »«tDttf tjtatarod  upon   allogod  oral  roqaaoto  by  daian^aot  to 
ylaintii'f  it   iaiiied  hiivlng     iron   any  suo/i  ordora    tnd   daniod  haTiiig 
■a4o  any   auoh   roqueato;    furt.  er,    tJn.o.%   taa   alleged   oral   eontraoto 
ooro  uaonforooafela  tmtlar  tuo   ^itatute  of  i^raudo.      Dio  affidavit  of 
■  orite    «dttitt«d  liability   to    tha   aKount  of  |l,5dB.S4,   whioh  it   of* 
f<»r«d   to  oay,   and  ioniad  on  bahalf  of  dof^ndant  any  otkar  liability, 
Tharo  vao  a   trial  by  tha   court  ^ith  a  flr.diAK  «'•«■  plaintiff  In    ih« 
0«a  of  $18,01 &••«,   on  whioh  the   court  ant* rod  judgMont. 

II.        Plaintiif   is   a   aorporation   angikAOd  in   tJia  buoinoos   of 
prtntiAa.  and  lithographing   in  Chioago.      Oofondant  oorpor^tioa  for 
■or*  ttiOB  tvonty  years  wao  iu:.A»r  mn  arol  arrangaai»nt  with  plaintiff 
ao   tha  oxolusiTO  .fotber  for   plai&tiff'a  yroduoto  in   tho  Chicago 
aron.      That   rolatienohip   aodod  with   tho  jroax  19)3,    and    iiiis   auit 
io  brought  by  ;ilaintiff  to   oollaot   tha  balMTioa  al/tinod  by  plairitiff 
to   ba   duo  frosi  dofandant   and   inTolTOO  •  number  of  tranaaotiono.   If 


T.. 


8I8,i\J0RS' 


lOi 


.1 


^  .^ti   »fflA0    fl*«!»«>   nl   «^iiX««k/(<i    h«(tl    mfir    9mtt  »fX4kl^9tiftita  I9   iXitlf 


10  ilrshi^^  90     .•tar* 


•♦'   «lJ!*i*a 


th9  flmm*iaLjm  4*f«a4iH[|  ttimitt  th«  4*iiY«ry  t*  it  of  goods  m  ••% 
up  in   tho  bill   of  partioulftTS   to   tho  Aaoant  of  #13,607.47.     as 
«irain«t   this   dftfecdant   cImIks   lor   prol'it   tho  difJoroaoo  botva^n 
plckintiif 'n    ooBt  prioo   !«&^    tlio   a&I*^  prico  on  sore   Uimii  935,0(,<0 
worth  of  M«roha}<(1io«   ool<l    tho   chain   etoroo,   $8,106. 17; fsr  domogoo 
•a   ASOoajDt  of  loos  of  profito  bjr  non-deli-fory  of  Bo.ouo  ffoldors, 
1750,   for  mxi  i&lleged  oTorohorge  of  on«^  cont   OAob  on  40,S6'>^  riow 
books  |4Uft,62.      Other   olaioiB  of  4of«iidaiit    lor  Morohsndiso  of  do- 
fendiunt   elfti»od  to  nave  b««&   oonvorted  tu   piainiiff  *■  aso  to   Ubo 
sasoujit  of  ll,X7.'i.  54,    xnd   '<?.|   cents  caoii  on  67,474  World *o  #&lr  viow 
books,   hAxm  boon  withdrawn,      Xho  bal«uio«   of   «^1&6&.54   sdiultt«»d   to   bo 
dvo  Vy  tbo  orii'-lr.sl   olsatdingo   is    thus  inorensod   to   $4,49B.dA. 

Ill,      It   sooas  eonvwnieut  to   first   dis;>oft«  of   ^«   aB;sllor 
it«Bs  vhli^  ftr<^  <lieoorm«et«d  «ith   tho  loxgor  itsno  in   coutrevsrsjr. 
Tho   first  01'  thOBO    is   4«f«ndant'a   olulm  for   dsnages  on    Mcoount   of 
failuro  of  alointiff  to  ^oliYor  Si/,O(;0   I'oldoro  on  wxiiott  it  would 
boTO  roftlisod  by  rooslft  profits    to   %ht  osiotuit  of  |7So.      .'oao  39, 
1953,  dofondont  or.-lorod  S5,U>0  l»rgo  19  rX<m  loldors  of  urostor 
Qiioogo.      Tho  ordor  st»t«<!,    "ship  wtion  r^'odj.  *     It  «so   oonfimod 
bjr  plsijutiff   ill   tho  usual   woy.      AUi^ust  4,    1933,   dofondajit  gsTO  •■ 
•  rdor  for  39,CkX>  largo  flow  luldoro  of  u^ibogo  Psriis.      T&o  word 
*ruoh*   isfipoaro  oa   inis  ordor.      It  w%s  oooflnbod  «ii4  aoooptod  by 
pluintiff. 

Atfs.  Kigot   tostifiod    sho  h^  oollo   for   thes*  Tisw  books 
•Tory  d»y  ond  oornlA  h«T«   sold   all  of  tnoH  hiul  th«y  boon   doliworod 
wttklB  tour  or   fivo  day  wooks  of   tno  dstvo  of   tho  ordoro,  whioh  oho 
says  would  hawo  boon   tho  usuml    and  aoraol    tins  allowsri   for  dol ivory. 
Tho  ordor  for  tho  fmrk  felrfors  was  oonoollod  by  dofandaat  Oetobov 
Id,   1933.      fho   owi<f«inoo  of  vrs.   Higet  is    to    tho   sffsot    that   this 
aorohandiso  oonsod   to  bo  oalablo   aftor  Ootebor.      fiho  says  sho 

oovld  havo  oold  "a  fow  aayvajr;    1    oould  kawo  oold  aoro   than  l.OOO.* 
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t9fttili«'1,  h«wttTttr,   lBd«flnit«ly  a«  U  only   two  ord«r«  for    x^om 
iBooks  r9e9iir9d  by  htir  from  ou9t<mer«»   ono  S<»i»i«iftb«r  d,   19.^3,    for 
28  foldlora  and  jinethor  Hovoaiber  2«   for   25,      a«r  ttatwcieM  on  eroso- 
•x«»liiation    is   to   tli«    «*l'f»ot    inat   tho  nad  neaMBOrandima  of   ordorc 
ree«lviHI  by  h*r  for   th«t»  good*  b«»two«fi   Juno  •'i9th  nad  Ootobor  16Uk. 
At  A  nattor  of  fnot   the  i&yontory   taken  in  Doooabor  oiiowod  Sftoo 
fol4<irt  in  dof  oKi^isunt 'b   tstook  at  th«^  1' lOtory,   )  ut   nii*  nayo  atio  *was 
tttO  b««y  to   ao  eat  »»(!   Intrpftct    tho  {9><»r«naiidis*.  *     Tn#ro  1«  no  ori- 
4onoo   thai  d«f  9Ci4ant    tura?^   Ao^fn   ^ny  ordor  rooolYod   by  hor  for   thooo 
goods,    H>n<i   it   la   lai^isolble   to   beliore    that   li    th«r«  h*A  in   f^ot 
boon  MB  opportunity  to   s^ll    thoiB,   ttro,  Hlgot  would  hayo  failed   to 
iR«i9t  on   dolivory.      The  «vi'l«r)e«  1«  not   »ulYioi«nt   to   ootablioh 
dofMQdant'o   claia  in  thto   rt«p«et  or  lay  liability  on   tUo  port  of 
plaiBtiff. 

DoJ'ocidiarU   also   cXniaa  an  off  not    to    the   amount  of  M05,tB 
boeauao,    it    cayo,   plaintiff  o^tftrgotf   t<^n  oento  a  book  for  40,5tt 
yIov  books,    for  t«hich  only  Dln«^  eento   ohould  JaaTw  boon  ohargod. 
?ht   OTldwtio*   ohoirs   that    tJic   view  bockr  woro  oriorod  by  dofondant 
and   oonfirxBAtion  of     Xh<?  orior  «i»r:r,   to  doferrfont  by  olalntiff  at 
ton   oonts  a  book«      krs.    Rigot  wroto  on    th*   oonf Irvation   in   poneil, 
ehan^ln^  tho  price  J'roai  t«»n  to  nine  oonto.   but   thio  wao  noiror  ro» 
tumo'l  to  rXaintlff  for  oorr«otion.      ETidoneo  for  plaintiff  io   to 
tho  offoot   thtit   if   th*  fionfl  naation  hAd  boon  rotunio4  ««  oHaanoi. 
tho  ordor  woul'1  h'iYO  boon   otopnttd   autitnatioally.     Max  Hi^ot   iooti- 
fioi  h«   did   not   oo*   tho   in-Toiooo   9r  tho  billiast;    no   oaid  bo   told 
Mr,   Toioh  lio   oo«ld  not  afford   to   pay  aoro  than  tfO  a  thoaoand,   asd 
that  iir,   Toioh  agrood   to   scoopt  nino   oonto.     Mro.    Kigot  tootifiod 
tho  prioo  of  nlno   conto  wao  nado   aftor  a  aoetlag  hold   during  hor 
hHtband'o  illn«*o«;    ahtc   tayo   oho  told  Mr.   Toioh  tho  day  folloviag 
roooipt  of  tho  oonflrnatioa   to   tako   It  bi*«k,    that  aho  did  B«t  vant 
tho  good«  at   that  priao,   and   that  Mr.   Toi«k  than  iooMOd  a  urodit 
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bill  Baking   th#   T>rio«  rAtii  e«nt»:    that    tnin    eaua  ba«k   in   th«  «ttil 
s#T«ral  4»y«   Iat«r   and    she  put   It   in    th*   f'll4tti    It  waa  not  proiu«a4 
Mr«.  ftieat   nail   that   the  ordar  wa«  given  maj  Ath  and   that  hi»r  hua* 
>aRk  b»eam«  111  &Et    t^«   2!)th,   und  thai   »h«   raocirad   the   conl'lrbf^tiaa 
a  fra  iaya  Xntar.      Aeott^er  ordar  <!at<Hi  Juaa  ^4,   19 ."SA,    I'or  tha    ^aae 
kind  af  goods ,    %t    the  ^rloe  of  ti«xi  oanta  a««h,  howe^rar,  «aa  T>re<iue«4. 
hrn,  Bi^et    »okno«l(^<lfee<S  h«r   signfutura    to    tula  order   aun^  adalttad   aha 
also  gave  another  order  en   the   30th  of   the  MOAtu  lor   a  Bliiill;\r   Itsa 
at   ten  eanta  a  book::   her  t«atiui^n3r  aa   to    this  Item  asasts  ta  be  in- 
oonaietant   asd  aontradletory.      it   is  alao   contradicted  by  wltoeeaes 
for  daf en^act.      the  i%*s.  ought  not,   in  our  opinion,    to   be  ftllewed. 

IV.      Ther«  re«r^ai2i«   for   ooneidaration   tvo   itetia  auoh  dlapated 
by  the  p'^rti^sm,   totr    of  *  .lah  gro*  out  of  a   npeeial   arr«nfi»«ent   an* 
tered   Into  t^urin^   the   season  of  1933.      ih*  eTidrns*>   ahovfa  that  aadsr 
the  oral   a«r«e»ent   th«>r<»tof9re  exietloii  it  ea«  ouvtonary   for  defend* 
aat   to   purshase  Ite  «#r«liandlss  fro£;>  plaintiff  and  resell   it   at  suaik 
prise  as  It  «!l«(ht  be  able    io   eeeurs.      Defendeni  had  an  ezelualTS 
«l{ency  for  the  aale  oi    plHintiff 'a  proUucts  in  the  Chioa«s   area,   as 
the  season  of  1935  approached  a  lar^e   trade  was  entieipated  sa  ae- 
•sunt  of   the   exposition   to   be  neid   in  ChlcatfS   during   that  year. 
Aibsut    the   saaie   tine    the  prise  of  paper  frsa  whloh  defendant's 
pruduets  vers  a»anuf as t u :  oA  as  a  result  of   fedsrai  Isgislatlon  was 
doubled,      in   anticipation^   of    tnis,    nlainliff  notified  defei.dant   and 
its  sthsr  ouatonara   that  on   July  1,    19^3,    the  prloa   of  Ite  «os4s 
would  be  inor eased.      When   the   truds  reoelved   this  InfsrtAstisn   it 
produosd  a  flood  of  orders   ire*  proapeotiTe   uuatomere. 

kax  Ritfot  was  president  of  defendant   eorporation.   krs.   Bigst 
its   assret«ry:    both  had  laree   experiet.ss   in   tne  buein*SB.      Cart 
Tsish,    Jr.,   w«a   prealdent   of  plaifktiff   sorporatioa;    hia   asn   uirt 
Tsieh,    Jr.,   was    the  managsr  in   eontrol   of  the  plant,    and  another  saa, 
Valter,  vas,   as  hs  deeeribes  hiniaslf,    "soatast  aan.  *      fhe  business 
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f»«t«ry  ftt   tula    tia*'  **•  at  1755   IrrlttA   Pi*rk  feoulftYard. 

i»r,   iili^ot  «»•  tokwn   •arioualy  ill   ab««t  ^uy   :^5th.     Urn, 
th9Tt\xpon   took    i»harg«  -31    %nf  offic*;    sth*  J'oun.i   It   vtry  difficult   t« 
arrmnff*   to  take  e*jrw  oi"  the  flooJ  01'  ort\»»rrf  *«hicii   cnria  in   for   vh« 
r«it«cns  al»ov«    'Stated,      a  aeetln^  wsu*   urrfiu.tfftd  b«»twc«ii  kr,   und  ItTi, 
Kigot,   bart   Vel«h,    Jr.,    siud,  ~>rat#r  r^loh  nl>out  Jun«   ??th   at  Iha  Bdto* 
«&t«B  B«««h  hoapltaX  v^l3er«  «.jr.   Klgot  r«i^alii<»d  durini?,  hl«  lllnnat. 
At  thl«  Ke«ttnf  it  was  proposed  it    vl«w  of   th«   altuatlon  vliloh  had 
&ric«n  th»t   ^l&iBtlff  und«rt^«   to    lelivitr  crdsra  r»c*«lircd  by  d«- 
f«iid«Bt   rr«Hi  th«  chais   stores,    -iv   th^y  war*  called,    iircet    1  row   Utt 
f*«tory  and    th»i«  r«liov«  i^r».   Hitj;ot  of   tim  burrtim,      Wi.lter  7«iA 
t«ttifie!«  b*  »U|(ii@at«d   that   «j(,9^iaffii  liieurred    us  a  result  of  tills 
arraaKMUftiit  shsuld  bs   tiiiten  out  of  the  profit*  and  what  was  loft 
•▼•r  diTid«4   flfty'fiftjr  b^t^oen  plaintiff   ^d  def^ridant;    that  Hr. 
Aij^st   oaid  h*-  wsuld  b*  villlJBi^  to  have  plaintiff  go    ah^ad  mA  mmk* 
vlP  what  f»laintiff   t;iSU4^t  wae   «iiou|j;h  ^oods   to  supply   th«  'l^miiDd,    ani 
that  dsfanda&t  would  1»«  reapoosibl*   mA  pa/  piiintlff   fsr  tj^oeds   that 
■ight  bs  Isft  0V«r  at   th«   sloss  of   the   'j'n.ix.      Curt    isLoh,    Jr.,    als« 
says  Mr.  ii-l«st   sugg«»t«d   that  hrs.  hii^ot  b*  Ji*pt   oupulisi  and   said 
that  ylaiatiff  shsuld  not   worry  about   tn*  j^oods  Ivft  OTor  mn  h*  woui^ 
taks  oaro  sf   that.      <ls  furtasr  tsstif lad   that  ii-r.  Mi^ot   suKS«stsd   ths 
•stablisuAsnt  sf  a  dspartaisnt   at  plaintiff's   plx^rX   to  b*  knswn   as  has 
Rifcot  Salllsig  AgsBsy,  World's  i>air  '>lYislon,   no    that  l*rg*  ordsrs  frs 
tho  ofaaiM   storos  nisltit  b*   fiU«d.     as    .^uotss  kr,  Ki^.ot   as   s«yins, 
■You   sririuriiK*  this  division   -no  hirs  wttatavsr  hslp   is  asssssary.      Iks 
sxpsfisss  will    sans   ouv  01    Uis  pa  profits   and  what   is  Isft  owsr  will 
bo   split   90*80  bstwosn  us." 

Ths   thrss   i^irssot   cnain  storos  doalt  with  wsro  Voolworths, 
Jkrssgso  sad  'algrs-Rno,   and  unrlsr  dais  of   Juns  a^th  plaintiff  aailsd 
to  saa;.   of  thoa  a  Iwttsr  (hawing   first  rsosiwod  ths  writtsn  apprownl 
of  dsfsndaat)    in   whloh  appaarod    Uiis  statsbsntt 
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■In   f»T<!«r   in   Hpcist   t>i»  liax  Hlfe.et   aelllng   At'«»ncy   In  Kaln- 
tainlng   flrtt-clas*   ««rvioe   to   your  •tor*s,   lir.    RIkoI  hna   makmi  ua 
to    «iilp   ;4ri  <   bill    &11    order*      or  year   «tor4ia    Urrct    throath  Curt 
Telch   *  Ca»ip«isy,    Inc.,    to  which  •»   ax*   euro  yevk   -rill    h  «*•  no  ob- 
Jaetion.     *o  -irant    to   dy   ti^io  jnwr*!.    »«  an   <ii»5   In  RAint«ir.lnf  tht 
<fre««t    an<)   «fl'lel9nt    oorvioo   t^iymi  yon  by    t\«  mox  hl^oi   c*«xiiag 
Ag»noy   Ifl    t)it?  p9L«t.* 

Mt9,    Riget   dftnl^e   the    coDT@r»atloii   as   to   t«ru.B    ant    r^aya    In 
•ttlsatRseo  tr^»t  Wiat«r  iolch  ofl'ttr^^d  te  auo^le  tuo»*  orH<^ra  lor  aor 
Hi   tb.ft   l't!.otcr^    to  aelp  htr   cut.      Xiie   ttrntkii^ommit  vno  uAdoubtodly 
K«4o  I'or    Uio  &utu«l   benx'^rit   of  p},aictin'  tuid  del*«>«.iiat.t ,    loth  of  vhta 
voro  lRter«st«4  In  k«eplsiii.  the  tr^ide   ajad  liood  will  ol    titt^ao  largo 
euetosoro.      Toich,    ^r,,  H}%d  bet;,   out  ei'   tia.€  city   '/tad  whoi'  hr  rctamo4, 
as   thr   rvi^onco  iaiicatfte,  h(»   ttna  a'^ter  Xelch  callod  on  rr.   Higot 
July  6th  or   7th.      Boti^i   c^atlfidd  in   eub&tiu:>o«   that  ur,  n&Kot    »aid 
ho  did  not    «l«u   to  h.'iV9i  l^rs.   iili^ot  vorritiA  «bout   dollvorieo  nj\A   thoy 
•houli  go  a^««4   m^d  »ail«  ij^aoda   ouii'iaient   to  last    throui^^out  tho 
Ottwaovi    thtftt   Ui«  •ttbj«>et  of   th«i  i&#r(^tHndiao   that  alr-^^t  b»  loft  ovor 
«t   tho  €«id  of  tho  fikir  was  |(xj(  ag&lb  hrouisht  up;   that  *.r.  hl^^ot   *ai4 
b»  would  httV4^  raye  of   'iis|MOa  ng  OJ    it,    it   ^vaa  hl^  R«>rehaiif11t)e  aad  ho 
vaa  roojoontlblo  sj^d  would  pMiy  for  it.        'xhoy  furi)i«r  toatlflod   thai 
Mr.  Rigot   said  ho  vae  v#ry  ajrjxiouo  to  haYO   *th«  big  Hoeounto  oor- 
Tiood;*   that  he  wao  vil.ing  to  aecopt  ton  par   c«it   on   c&rda  «nd 
twoaty^  l»or  oo&t   usx    foldoro.      kr.   Kii,;ot  vao   quite  ill,    tnA  Xtx9  oon 
▼traation  vat   ei&dod  wiUi  a  statoiaont  by  Xoiaii    thut  h^  would  wrlto  Hf 
tho  eonvoraation  in   rogul»r  for*  and   sutasit   It   to  i^'ro.   nli^ot  by 
rotum  «aiX. 

Jttly   7,    19;^3,    plamtiff  Wttt   iofondant   h.  Irtttor  purportiac 
to   ooaply  vltAi    tuio   «4iro<M«at.      It   roaltod    that    ill   ordoro  rooolvot 
froM  thoao   tiiroo  li^^a  caatoMora  would  bo    lillod,    ohlr)t>«d  nnd  blllo4 
by  pl%inciff  diroat   to    Uiolr  otoroa,    a«d  tnat  on  oont   oardo,    fol<iara, 
•to,,    ahiopod  aad  billo4,   dofotidant   ohoui«  roo«U#  a   ton  p#r  coat 
ooiucaiaiiion:    that  paynonta   lor   tho  fiooda   ahould  b«  mado   to   plaint  iff 
and   tho   OMMBisaiona  orodit<«d    to   dofondant   aa   ao««  aa   tho  invoieaa 
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w«rt  val«;    that   dtfnniiMit    »h«ulj   b»   lBTQle«d    for  fcH   ^ovdt  actualXj 

i«IlTer«<S    to    th>"qc   custosiern;    t.&t   lnToie««  and  dcilT^x^   flip* 

w«uld   aeeo.<«p«ny  nech    j»^ipiU«cit    no    th%t   uay   •herta^t   coull  1}e    raportAA 

»t  ono«   and  proptr   lnY«»fttlgfttlon  flsw4»  ©f   elaljB9   r«9ort«d  within   41 

)M»ur«;    that   ta«   credit  «xt«n;!e{!   to  d«f#n4«nt   «houX(!  not   b^  oT«r 

$I0,OCtC   at   %B7    ttne,    scdi  th«   fin».l  bf^l^ire*   •iuit  claintiil'   •tieul'*   b« 

••ttl«a  «lthlc    50   day»  "ft^'r  th«   clofioi-:  ox    the   xr  >lr   «t   th«   «i4  ef 

lf33.      Tbl»   letter  v«»    ;*pp$r9jr'tly   »*Kt    to   4#f»r.diint   by   r«siBt»rtd 

Ball. 

July   3,   l?>??i,  lr«,   fiigot  huii«»?1  to  "falter   i«lch  a  oronotai 

»fr««a««Dt  «rltt«^t;   qr   Va«  l«>tt«rli«>R4  of   th»  iiax  Hlgot   t:;>«lling  A^miuj, 

It   l«   5»t«4  Cfelc««o,    July   8^  19^3,    mA   r««<l«: 

"It    i»  h'^r«by   »£ir»«<l!.   mn4   iiflc«ot«(3   by  tax  Kleet    ■^•ULing 
Af:«<)ney  and  Uart    ioloh  &  0   ♦    that  on  nil  ordora   i"ar  World's  /i*lr 
C«ir-?»,  7orli*B  /^ir  ioH^rir  rtnd    World's  i'sslr  Jiookt,   iilawturf, -tti, 
«te«   walch    they   ars   shipolnij,   "bill lag  »ji1    'jh^rfjlilg  -lirttct    to   tho 
J^.   "*.    "*ool*orth   Co.,     :.    S»    KrtSaja   uo.,    »»lgre«n   Lo,    *nd  othara, 
our  cornr^ lotion   r>n   all    ucd   «T(^ry  snt  of   th<fsc  orAsra   is   >ai>l  vilo.  ¥• 
lot  en   all   vlea   carls.      £S*  oo    >ll  -ri^^w   fol-f^rs, 

i^mx  Higot    ialllng  Aganoy 
Anon.  Ait-at 

3aot. 
Curt   raloh  ^:  Coispany 
CiArt   r«lch 

>>r«a.  • 

Id   th«  axhlblt  offffrai  in   «vl(l«ioa   tkrn  wor^a   'and  vinr   buoka*  aa4 

tha  worda   "and  klaatura  Jets*  ware  oaiiaoil^i,   and   tao   tattioiony  ia 

to    th«    fffaat    that    tiia   oanoali'^tion  of   th«90  wor4a  was  isiAa  by 

Curt  Talah,    ir,,   «h«    saj»   that  af t >r  oanoolllOH   th«    taat  ho  oalltd 

tha  aattor   to   tha   attantlou  of  ^r.   Hl^ot    ani  toli  hia   U&at  aomit* 

aioBO  eoul4  not  b«   al.owad  oa   tht  Tlew  booJKt   and  alBMtaro  ■•t«, 

<7aly  10,    19  T3,    ilafsnlant  by  Kax  Rik:ot    oant   to   plaintiff  a 

99plf  to   tha  ragiat«r«dl  l-^ttar  In  wHlah  he   »«ld: 

*Th«>ra  la   •aaet.ilAg  rotten  lit  I>ans&rk,   or  rather  at  ITftl 
imtk^  ^ark  iilf4.'' 

tha  letter  aaiked  why  all   thla  'tahaaiag,*   Mmplalaed    that  iaetea4  of 
aaoiatiag  Mre.   Higot,   plaiatirf  «ae  antaftonislMg  her,   oalla4  attea- 
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iioa   to  th«  agrtaMMRt  ^irm  by  i^^rs.  Hli^et   to  Salter,   mi41  Md«4lt 

*y«u   arc   e<mstar«tly   •«h«i»ln^  tknd    ch%ri|tin£  your  ulad.      Vfajit   ar«  y»ii 

afmid  ofT     aAir«  yo«   taic«a  advtwtag*  oi   m^   •ioknmBW,   hnd  n««  la 

yttir  efiii««i«ne*  beiti«riB(i»  yott?*     Xh«  latter  alao   aaid   that   to   *tKS« 

7»ttr  miji<!*  «)«f«ndarit  ^adl  paid  |lO,0(./0  in  adTane*  an<t  oonoludad, 

*V)ijr  than   try   to  <1ietate   th»  ti^fsa  at  yoar  vhisT*     July  11th 

plaintii'f   r«9li<Nl  langthily  to   Uila  l«tt«r,   (»Ti']«htly  lnt«r.41n£   f 

■ollify  dafan^ant,   »aylag  pX&intlff  vaa  anziouB   to  M«lp  dafandant, 

vant«<!  Klsft  to  ra^Ala  his  li$alth  a»  «4Uiokly  aa  poaalbla,   and  furthort 

•Whlla  the  writer     a»  away  ordera  caRsa   In  ao  fuai    to   the  Mas 
Bi«r,ot  :::clliag  Agaiioy  that  ^rs.  iiigot   »sJcad  ub   to   lill    thaao  ordoro 
diraot.     *«   lid    thla,   a»  wa  felt  like  you   &t\6  bra.   -ih-ot,    that 
ttndor  all    oan^itlons   the  good  will   of  tha   o/tAln   aioraa  nuet  bo 
pratorvod.      7h«  handllsg  of   Uieao  orders  ei«^atat   extra  ftxvanao,   and 
in  order  to  h^uDdlo  It   rij^ht,   you   aa  preaidwit  oi'  'ax  Higet   Ualliag 
Aftmej  and   the  writisr  aa  |>r««idODt  ol'  Curt   Xeia     ^  Co...p«By   cane   to 
an  ai;rooK4Hat»  whlcti  was  aoJcnewl edged  by  ave  in  our  letter  of  July  7.* 

Th9  letter  prot^eta   that  pl^^ihtilf  is  not  aoho«vLn(.,  or  taking  adToa* 
ta^o,   ealla  att«Cition    to   the  condition  of  muttere  at   Uie  paper  ailla 
and  their  oooporation  by  ruimia^  day  n^uA  oii^ht   «ud  «iundayo;    eaye 
there  will  bo  Koro  buaineaa  than   OTor  the  next   eixty  dayo;    that   the 
partioo  auet   *keop  our  Mlndo  free  frou  p<!>tty  annoyaxtooo  and  bo  pro* 
pared   to  Aoot  any  ostergenoy**,    etc, :    taat   th«  aritlniij:  oi   l^ttere 
aaoh  ao   that  of  July  10,   1»;V3,  will  not  help  Mr.  Rlt;ot*e  haalth  or 
•our  nerwoo;*      that   that   letter  would  not  hare  boon  written  had  It 
boon  civon   duo   eon ei deration,   but   that  plaintiff  vould  not   uold  it 
acainet  defendant;   aake  that  in   the   futuro  if  defendant  )xad  anytkUf 
to   oay  ho  ohould  not  put  It   in  a  l<^tter  ao  it  had   that   ti»o,   aai 
etatee  that  If  Ut,  Klgot  would   call  up  the  wrlt«r.   Curt  Teieh,  ho 
would  be  clad  to   talk  over  the  aituation  with  hia. 

July  12,  1933,  Mr.  Klgot  wrote  fro»t  the  t:dcowittor  HoMh 
hotel    t  at   if  he  had  aaod  rather  stroas  laa«ua«o  he   etill   felt   it 
wsa  not  out  of  pleoo;    that  hie   aieAnooo  had  kept  him  frc>a  knowing 
what  eaa   toeing  on;    that  he   eaoleeod  an  ootiaato  of  »hat  wae   end 
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flottirt  b«  don*.      Th*  l»tt«r  eoApIaina   that   if  p].»intiff  lui4  ^•mn 
abl«   t«   vupply    \ti%  4«Bt«i)d   t%T  goods,    apa^*  •ould  hAT«  b««B   r*r)%*4 
Btxt   to  4«f«n4ftnt*«  •ffio*  with  »  Xittl*  •ztra  axfiMa*  -  not  oTOr 
two  or   throo  htan irod  'lollajro  a^^   all   tho  or<i«ro  iilied»   thus  aaviac 
sany  thouvando  of  ao.laro.      tho  letter  otatoo:      *liO«,  hr,   loloh, 
dofi't  l«t  us  W4«te  ajsy  siprt   tl»o  imd   cnorgy  on  writing  lettoro 
whieh  load  to  nothing.     l,ot  m  got  down   to  yorkf      lii«r*'o  a  nloo 
fow   ojctr*   tlieuoaii4  (Sollaro   in   it   for  you   %j.oo.  "     Ai'ter  paying  a 
ooatplincat  to  w«it«r  Xeiei^,   tuo  lottor  aoncludoo:      **%»  you  innlatoA 
on  a  ol^^ffd   »^r«t«&i<mt«>-  oigii    ih»  agroouonto  wnion  Waitor  delWoroi 
to  you,   «n<!  a«  i  uop«   to  b«  iiowu   to  wor*  n«xt  wwok,   lot  uo  oull 
tM£^^ifi£  ^^^  pftftoo  iRnd  Jiismuony   lor  Km  no«r  is   tix«!  oiianoo  to  got  out 
ol*    tho  RKB  for  whisii  w«  4isv«»  boon  w&ltiiig  for    the  last   throo  yoaro. ' 

Afior  thooo  l«»ttor«  plaUUilH'  proo««d#d  with   tho  jaanuf uoturo 
of  tho  goods  %o  ordoro  wor«  gWwi  by  Mr*.  Mit^ot.     AooordlnR  to   tho 
BOW  arr^tngof^onto   tho  goo4a   sold   to   th«  en>iln  storoo  woro  blllod  dl- 
yoot  by  plaintiff  an^  plJitntiff  reo*»lvod  paynont  <ilr#ot  for  tho 
goodo  and  gawo  or^'iit   to  dof<»ndant  on  neat  of  tho  i   dao  at  ton 
por  ooni. 

Tboro  lo  muoh  «oro  owidonoo  oonfliotiag  In   Its  naturo  ao  to 

ooBvoroatioao  b«ti'««n   t>io  par  loo,  but    this  writtMi   oiri'lonoo  con- 

claoiTOly   ohowo,   wo   tJriinJc,    that    th«     ont«ntion  :.ow  aiado  by  dofond- 

act    that  it  io  ontitlod  to   orcdit  as  landor   tho  old  arrangoBont   for 

18106.17  for  profit  on  noroxiaiidiso   sold   for   it   throunH  plaintiff 

aaxinot  b«  oustalnod.      0«   tho  oentrary,  wo   think   that   a  propoadoranoo 

of  tho  owidonoo   tocdo  to   okow  (and   that   th«   trial   oourt  ap.>arontly 

found)    that   tho  partloo  aftor  July  8,   IV ^3,  op»rat*d  uador  tho 
writton   agrosa^Bt   whioh  bro.    Higot   sont  by  Valtar   to   plaintiff, 

aad   that  aftor   striking  out    tho  »or8o   a«   alrrady  indioatod,    pl«intirf 

waiwod   its  Tiowo  on   thooo  mnttoro  an-i  proooodo'1   to   oarry  on   tho 

baslnooo  aoonrdiag   to    that  agroosioot  ao  originally  mbaittod. 
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This  «M  Apparently  th«  ▼!•«  ol  th«  trial   eourt.      Conputlng  Mp«a  tte 

batie  of  th«   agr*Mi<mt  of  July  a,   19  33,   whloh  wa»  unaacecllffd,    d*- 

f«iid«nt  vottl<l  b«  «atitl*4l  («a  alfiown  l»y  4»r«>n<1ara*«  aahibit   37)    to 

a  total  croait  l»y  way  of  oo«»i«alono  or  ^J6U3. 53,   whici  wo   Uiink  it 

la  apparent  was  allo^oA  by   the   trial   court   aui   for  ivhioli  wo  I'lnd  isK 

dofo&dant   la   «»nti&l«>4   to   rooolvo  erodlt  upon   the  puroii>i.a«  prio*  of 

«ooda   8cl4   and    iollvorot  anouofing   to    8l3,ft«7«47,    Irairlag  m.  bAlaaoo 

Of   |a96d.94. 

Y.       I>lalatiff  elalMO  tho  anouat  of  19,871.24  «pon  tho 

thoory  that  by  roaaon  of  parol   a«;ro«iaontK  <lof9n<!Mftt   la  obligated  to 

pay   plttlritirf   for  ^uoda  r^auuf iMStui od   at   lt«   ro^uvat   tut  not   aoooptoi 

at 
by   it.      Xht  ur.contra<1lleta4   •-vl4<^ne«   tond*   to    anow   th-v{/th»   closa  of 

tho   aoaaon  of  19  53  tiioro  ro£(ialn«d   Ui  tao  po98««»lo<i  of  plaintiff  at 

tho   factory   41d,M5  World 'a   «alr  oar(ia,    379,31ft  «orld'a  I'air  fold- 

«ro,    TtB^^tX  ^orld'a   /air  booKs  and  145, 1U3  '^orld'o  /air  alnat.  roo, 

upon  all   of  wixLoh   ap$>«ar«»d    tho  is<prlnt  of   tho  i»az  Hi(£:ot   ijiiloo  iVKanoj, 

Tb<»   «Tl<lmrto«   alao   teiu^s    to    aUAw    tuNit   the   aalao  prioo  oi'    th«a«  Koodo 

•BOUBta   to   tho   €uxR  riobiandod  by  pl^ilntiff  on   tn«t«»  itorto.     V'41«  it 

la  ooaifMi^at   ii ff leult  to  aaoortaic  prcoinoly  wnioh  ito»o  voro  al* 

Itvod   ana  K^ioh  dioallovod  by   tho    trial   Judgo,  wo   Uilnk   it  apoaroat 

that   th«o#  itOAO   aot  up  in  tha   enunto  ono   to   four  of  tho  doolaratloa, 

vora  allo'vodi   nubotantially. 

Ao   alr«»ady   otatod,    tho   oTldonoo  tondlng  to   oatabllah   thoao 

olalMo  roota  or.tlraly  in  parol.      Curt  loioh,    ir. ,   Curt  Xoioh,    Jr. 

and  lira, 
and  Valt^r  Xolch  all   toatify   to   oral   ooavoroatlona  wiyi  t^r.^^igot 

in  whioh   thoy   ^ro   In   vubatanoa   aaid   to  havo  proaiiaod,    that  dofondaat 

vould   pa>    for  any  go<t<^9  loft   oror  at    tno   and   oi    tho   aoaaoa;    that 

thooo  goods  weald  ba  dofandaiit'a  tb(»«<i«*   in   ^at  plaintiff  ahoald  aat 

ooncorn  itoolf  about   th««i.      rnoy  aay  Utat  at  diff  -ront   tiaao  Kxa. 

^.   i<i£Ot   roquvotad    that  Mro.  hi.iot    Miriag  hio   illnioa   and   whila  tho 

moh  vao  on    ahould  bo   auppliad  with  gooda,    and    that   dof««4oat  would 
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pay  for  any  •urplu«.      Thtr*  Ib  ala«  unouotradlett^  rrldimo*  t«   th« 
«lTect   that   la.t#  In   th«   •<«A«on  Mrs.    hlgot   objA^tM    i«    th«    nal*  of 
pAjrt  oi'  tlnaa*  goo4«  to   ^aotoer  ouatciM«r  on  Xhtt  ground   that   da* 
fanlant'a  aganejr  for  tha   anla  of  tha  gooda  wan   ^oi  axeluslTa  ana. 
Mr.  &apnar,   Auifltor  for   pijilntlff ,    alao   taatlfi<>8    that  ic;r.   KiKot 
««da  ft  8tat<^«fit  to  Hinr    to  th«  affaat  th«t  tha  gooda  balengod  to 
A*iencifijcit  m,A   t'&m%  ^Afensiant  weuXd  pay  lor  tAoai.     ila   eaya   that  Mr. 
Higot  9*14,   a»(tAklBg  af  thaaa  i^ooda,   ^I^onU  vorry  ab*ut  that,  I 
will   take   e«r«  ^i    it,    thH.t  in  all  »y  atuff.  ** 

Kaiying    up«r    this   arllotiea,   plaintiff  eontarida  that  un<1ar 
aactloB  X^,    paragraph  2  oJ    tha  utdea  aat  (Cahlll'a  111.  Aav,    utati^ 
1939,    wiAp,  X2iyi    ufid  aaetlon  1$»   rula  4  «f  tha   aaaa  aat,   it  «aa 
tha   ititantlon  of  tha  p^rtl^a   that   Iuq   tltlA  to   thaaa  goods  ahould 
paae    to  dafandant.     ii'l^ftijatitf  argu«a  that   tha  proviaiooa  af  tha 
laat  nnaad   aaation   to    tha    of  foot    that  whara    thar«  is   a  aaatraat   to 
aall  an>fcaeart»iAad  or  f  u  mra  goo'ia  by  daaerlption  and  gaoda  af 
that  daaoriptiOB  in  »k  delivarabla   atata  vara  unraa^nradly  appro- 
priata4  ta   tha  eontraot   aithar  by  tha   aa^lar  with   tha  sajumuk  aaaaat 
of  tha  buyar,  or  the  buyar  wiU\  tha  aeaant  of  tha  aallar,   tha 
proparty  in  tha  ^ooda   thareupon  paaaaa   to   tha  buyar,   and  that   tha 
aaaaiit  may   ba  aithar  axpraaa  or  iapliod  and  aay  ba  kItob  aithar 
bafora  or  aftor   Uia  aps^ropriatiori   la     lida.      I'lalniiff   aaya  that 
dalivary  of  tha  ^^ooda   to   tha  buyar  in   auah   oaaa  la  not  aoaaaaary 
to   paaa   tha    titla   and   oitaa  Miacha:..  on   Ualaa,    aaa.    I474:  Khaa  ir. 

U&U.   ni  111.    S2«;   Vtfcft?<l  T.    ^itiVf^or*    '^^i   1^^*    '^^l    I'lWin^liiyi 

truat  Co.   T.   araii.aoh.   3u3  Hi.   4B«:  Radin  t.  i^ivK-^ilm^A—n  Ca.. 

■•'   Co.  , 
ail  III.    ftlJi    Santa  Aoaa  ValiaJa   Xan   va.    ▼.    j-roiiau •rT'^O  111. 

A»p.    23«,      Plaintiff  alao   aalla  attaiitiaa   to  tha  rula   that  Miy 
aat  doaa  by  tha  buyar  of  tha  gaoda  tandarad  in   fulfillKont  af  tha 
eontraat  whiah  ha  haa  nn   rigat  to   do,   imloao  ha  la   tha  o»nar  af 
tha  gooda,   la  in  Itaalf  an  ac«aptane«,   altlag  M.  ■— ia^  win^  Cf. 
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X--JKji$iei.   197  111.   Af>p.   39^:   Wftif  Co.   T.   >i<m>ra)i  h»frU<tr^tH^f 
yp« .    25S   IIX.    49X.      i^'Xalntli'f   eays   tn»t   iii    aueh   eMi«  r*pX«Tiii  tr  mi 
action   lor  dftasi^es  In   tha  irvmit   of  conT<»r*ioB  by   th«  ••lX«r  will 
Xi9.      Tte«   e«G«ti   olt»4   At&te  rmll    sftttl«d   lav  irii«r*   Qlreujtvflti«n««s 
ara   such   aa   to  aaalc«   th«   ruX«   statftd   anpXicabXa.      D«f«;,iai.t,    a«  wa 
aBdarotAntf,    deee  not   aT^«    that    the  X%w  in  not  as   »t/>itad,    tut   omi- 
teBda,    Ir,    th«   flf«t  pi  »«•,    %h.-A%   tha   •ttpvei»«d   contract  t«»tirir-<1    (• 
by  plaintiff  *•  wltKe«ff«a   le   too   oaiblguaua   an^l   uncartalii   to   ba  an- 
rore«abXA  b«eause  it   in   l8:po8eibl4>  to  aaeertAia   frosi  tha  avldanaa 
•  ff»r«<1  l>7  pl»intlt'f    th&t  a   4«flr.it«   and   cartain   qua:  tlty  of  ^otid9 
or  ixrtialea  vara   iBold    sni!  no  meait0   ar^    eiiavn  by  valon  th*  quantiti** 
InyolTad  In  tha   contract   couXJ  b«  4«terninad.      it   i»  urgoi   (plausitolj 
«a   think)    that    tha   auppo»«<d   oontrHet  upon  whloh  plHintiff  raliao  !• 
▼old   for  oneartalnty.      96   t.orpua   Juria  19  5;    VyXl'  f.    -^ialiit  lolraaQoa 
C£, ,    ?04    111,    App.    178;    ura.Y   ▼.    gpopar.    217  ko,   App.    892;    3ixia 
Portlwl  /Xottr  Co.   ▼.   i^algay-i>uryia  MXlinK  Co..    a€   Ind.App.    137. 

It   la   nlao  lirgod   (plaualbly,   vrfs    uiink)    Uiat   aaa^^alBf  that 
tha  arldance   la  auffioiant   to   aatat.Xi«h  a  oontr)«ot,    th^ra  it  a 
Tariatieo  b^twa«ii    ih9  Agraanant  aa  >O.Xa^<*d  in  aounta  1    to   4,    and 
tha  attp;30«o*  agraa;  ent   urovod  by  tha  aviiianca,   in   that   th*a«  oout.ta 
all  ago  YarbaX  ordara   for   oo'-'OiA  i«  qwiM*  tt  -i»t  of  ■p^oifia  »«rAandioa 
vhllo  tha  proof  at  moat   tanda   to    snow  Tarbal   ordara   for  unaooartalnot 
quantitlaa  of  opaeiflo  m«rohandlao.      HamiXton  Oo.   ▼.    Ckannal   Chamiaa: 
Cji..    S»7   111.    3«a:   BrodakY  y.   frank.    34»  Hi.    110;   hflOTfy  VilUUt  ▼«> 
C.    C.   C.    A   at.   h,   Ry.    Co. .    347   111.    122.      MowoTar   thia  May  ba, 
thara  ror-aina   tha   eontrollinK  qucatloK  of  f«vot  argu'^d   at  Xangth  la 
fofandant'o  briof   to   tho   mtfift  that  a  propandaranoa  of  tho  OYidanoo 
ooapola  tiio   infaranoo   that    ih»rm  "oa  no   avoh  oontraot  ar  acrooaoat 
batwawA   tha  partiaa.      ao   far  aa   tha  taatlNoay  in   rogard  to   tho   oral 
oonYaraatlana    ia    eonc^rnad,    plaintiff,    Ita   offloora   and   aayloyaaa 
taatlfiad   to  oral   coBY'^roatiaaa   aa   aXraady   atated.      Thaoo  ooBYaraa- 
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tioe»  itr«   cp««iri««lly  deri  l«A  by  it.r.   Mid  ira.  Aii^ot,    to  «h«»  th*y 
ftr«  Attributed.      Th«  «ltn«aa#«  on  tatn   aidaa  oi    tha   oontrov^ray  aaaa 
to  be  •quctll .    intvrt'ated.      Undsr  aueh  ciro  a^ianoaa,    in  iteig.>in£  tha 
aTldanea,   it   la  n«e»e«>tiry  to   e«r*fully  aaaron   taa  raaord   I'or  tht 
pttrT>o«e  of  aacartalnlAfi  fneta  ^u^-i   cire  i««t^ioaa  by  whlaU  tha   truth 
of  the  iaaua  of   faat  tu^y  be    )at«riEslna4,      Xh?ro  la   t'irat  th«  prabab- 
ility  or  Isrifrobablllty  ei'  ih«  f'tcts  aa  raiotod  by   taa  wltaasa^a. 

Plaintiff  aaK»  ue   to   find   that  d[af»nli»nt  ablltiHtad  Itsulf 
to  pay  uuraaarTO^ly  for  ah  ln4«flFilt«  asto^nt  of  {;ou<ia   auoh  aa  plain* 
tiff  alight  a««  fit   to  tt^nufaotura*     i^afani^nt  aays   that  it  ia  un* 
raaaanabla   to   auppoaa  tlt»t  a«f«n<iar>t  would  hav«i  obXlgatad  Itaalf 
ta   auoh  as  (mllit>lt9d  extent.      Xha  artsUAftnt  u^a  otuoh  wai,>^t.     Tha 
aTldtfiea  haratofora  raolt«d   Kitie^a  that    tha  Higota  vara  auapiolaua 
of  pl&lntl2f   »^^   dlf!  not   aacfi.   to  bave   eonfidanoa   that   dafaiidant  would 
b«   fairly  tr^ntad  by  oletlntiff  in   tha  usuaual   aituatiaa  wtxiah  had 
ariaan.      the  l«ttar  of  fcax  HiK»t  «»▼•  axpraaaian  to  hla  Tiawa  thai 
thara  w»«  aoaathinr   *wtt'^    ^  I>«iimark.  **      It  aaaats  Infrababia  that 
oBlar  auah  eireuwctiuncaa  h#  would  unrsaarTadly  aa»nlt  hlMsalf  ta 
plaintiff 'a  good  will,      apor«    tha  whol«,   »#   think   tha  asraaaanto  UT>aii 
whleh  plaintiff  raJlf^a  quita  Improb^Ma.      A^jaln,   it  will  ba  r«K«a- 
b#»rad  that  on  ^uly  7,   19'S5,   Mr.    Taioh.    cSr.  ,    'iftar  h  oonfaraaaa  with 
tha  Rli<ota,    atat^d   ht  would  writ#   a  l«ttar  gluing  hia  waralon  of 
tha   eontraet  batwcan    thaai.      Tha  lattar  al    that  data   appaara  in   awi- 
dana#  and  aaaoia   to   eorar  tha   sltaatian   fully,   but  wa  a^arah  tha 
lattar  in  wain   for  any  atutaaiant  indiaatihti  that  urn  agraamant  had 
baan  uada  that    ^alntirf  »lght  auaauf  iCtura  whatuwar  aa«uat  af  gaadt 
it  wiah«d    to   and    thnt   daf*ndant  would  ba  obllK'^tad    to   taka  aad   pay 
for  tha«.      If  auoh  pronlaa  had  h»an  a-ida,   it  would   •••»  that  Mr. 
Taloh  in   thla  lattar  would  nmy  at  laaat  Montlonad   it.      Ita  abaanaa 
tanda   atrontily   to   indiaata   that  nonaion   agraaaant  waa  anda.      Again, 
tha  uaunl   euatoai  aooording  to   all    tha   awidanaa  waa  tnat  9rA»Tm 
giwan  far  goods  Tt  whioh  dafandant  wna  abligatad   ta  pay  waro  •••-> 
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flrffi«4  In  wrl(ix>K*      ^«   •▼i-i(»&o«   im  ulX    to    th«   tlTeot    that    mA 
prAmr*  woul^  b«  eoAl'irm*4  Aai   promptly  ^.ivon.      thor*  »tro  bo  oob. 
flrmiktioiic   (un-l   no  >3iIlo   i»»aod    iuri&g   th*   aatxlur  oxitlr*   aoaon 
eoYortnf;   tho  (^eo<io  4««erl1>«d   in   eounio  on«   to   lour.      iteo  inf o-r«i(iOO, 
9I'   oouiKO,    In   thHt    thoot  good*  ««r«  not   or:lor«d  toy  Amf*U'\miir   iwl   titat 
4#fen'^afU  wao  not  olbl  Ij^atod  concomln^   thorn.      V«lu,   pi'%lntlif*a 
Veoks  wfe«n   •xftAc'td   tond   «tron«rly  to  support    tlio   ta#ury  of  d»» 
f«a<lftat.      The  «vld*rioo  nlio««  th»t  lui   vxiunintitioB  oi'   vhaoo  booko 
f«Ll)i   te   dlv'Olesn   that  DXalntlff  OT«r  »>i4o   any  onarso  a«;aiB«t  4«« 
fondnct   for   th»oo  goods  on  Ita  books.      A«ialu.    tbo  prosf  nhowo  Uiat 
•tatrri«fnte  wero   r«^rii«r#d  "bj  plniatiit  aentiily   and  somstliHoo  oftMior, 
1»at  CO   fltAtoiiiant  was  «T«r  rondorod  lay  ylalntii'l   tan   1&«;  to   sKsw  tliat 
d«fei:iaaEit   was   to  be   thus  liablo.      Again,   on  Aut^ust  15th  plaintil'f 
wrote  dsfoiidant: 

"Uro  doubt,   you  AfO  etWATS  ol   tuo  f  jot   that  vary   shsrtly  a 
avusber  of  your   subjects  «ili  bo    »old   out    Qoufilmitly.      it   takes 
throo  wsoks   to  BkMko  up   a  n«w  O'Jltion,    <ind   iL   id   to  your  int»rost 

th^ai   tcftso   or4ors   ^^re   st&xtod  ut   afi   sarly   dale.* 

J^srtiii^ntl/,   dfffendar.t   BSJie   11    tn*  aorehandlse  no«   sued  lor  bo- 
long«d    to   dof«nlant,   vhat  was    the  i.»eessity   for    lurtaer  orders,    and 
vhj   this  letter?     A4.ain,   in  .lepteuber  the  unsontradiot»d   evi'leASO 
siiOTS  tn*t  plaintiff  offered  t--   reducs   tfte  price  10  deJondant  of  a 
part  of   this  Bershv.ileo.      «hy  offT   to   re  iuoo  it,    if  the  ■•rshan- 
dls«  had  been  already   aold  for  a  definite  prlss  snd  appropriate  It 
to  dsfendant,    as   ol%tntiff  now   in»)l%tsY     A^aln,   on   a*pto»ber  d, 
1933,  Witlter   Xoish,    as    th«    «vl(1ei.ss   •  lows.    gave  Mrs.  Klgst   an   1b- 
veotory  of   these  f:uods   in  w/iloii    In  his  o«n  handwriting   they  were 
designated   as  a  part  of   the   *c.    T.    «orld*s  luiir  Carls.  **     ^tJti,  SB 
August   ai,    19^,  Wolt<*r   reis^i,    hs   the   erideiioe   ano'^s.   guTO   ts  hrs. 
Rlgst  SB   InTsntory  of  dofan^lant'o  reeerws   stook   at   Uie  fastory, 
wnloh  appears  In  STidenee  as  dsfendant's  exhibit  15,    and  dsfendaBt 
pertinently  asks,  wuy  If  It  was  defendant's  BorsnaAdias,   was  it 
put  on  a  separate  anl  distinct  listt 
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AgnlTi,    it  will    b«   re-    .  .  .  .  ;'i    that   plnliitlfl'  hum   oojDiMi^*^ 
thfti  dvfen^ilaot  was  not    to   g«t    ^uiy   oomnl salon  or)  tIsw  books   sad 
«in*tur««  —    th«  ItoKs  miloh  uopeur  ftoratohed   out  o<    pl&ii.tlir  *■ 
•liiibii  to.    7.      ¥«t  in   triese  eoucts  pi.ttl&tll'f  oosks  to  rocoTor  for 
Ticw  bo  kfi   acd  noK  ttlnaturea,    thus  inoonttiiit«i:tly   aa<\  onrcaaonabl/ 
takiot^:  tbs   position   that  dofeiidont  wouli  be  obiig  i.t<f>^   to  pay  I'or 
goods  X«tX  OTer«   althouti^  not   j^n    itl^d  to   rooelv*  Any  ooi.ponsatioa 
»t   all   I'er   sue     oV  th«  ^oois  as  woro   sold.      D«i'«ndant   r^asoiiabl/ 
arfiuoe  that   one    '<o^vb  net  agree  to  purcti%sa  Bi>*rohauiisa  on  vtiiali 
h«  1(1   to  reucive  no   ^^roilt  or  eoi^tni salon.      Indo^d,  "KtAltmr  T«l^ 
1b  his  t^st:w»«ay   strit»d    th«it   tHilvf«ri<*s  were  mads   to    ^   oustamsr, 
Ut»  iiaamo,    ou^  of   thl»    E^tocA    r««aiir;ln,ii,   v   Ic..  he   issoribsd   as    *out 
of  our   stoaie,'* 

VI*   Xi\t  Iriferanoe  of  fnoX   rro&  «ill    tli^sa  Katt  rs     »,   «e   think, 
that  <i«f«)Htartt  did  net  ^mJc«  <i  contract  toy  wiiici>  it  n^p'sttd   lo  cbll* 
gata  itsi«ir   to  pay   for  thas«  ,;Ci,=ds.      Ynsns   itoas  tiiorsfors  anaunt- 
iB|S   t&    tho    Hiik  of  19,871,24  isu»t  b«    *.lAallo*'*d.        •  ht^rn   ^ilrnady 
found  that  d«f«£k4Afit   li?    i^niitltid   to   cocuxiiselons  not  y«t  cr«dlta4 
la   the   SAouJit  of  $9,11^.55.      Vh«    total    acnount    1vi%  for  goods   sold 
♦md  daliTer«d  wao  $13,6'57. 17,   >xni  Allowing   this  ar«.Ut   th»re  rs- 
malns  a  bal'inee    tue   froia   def >•;  lant   to   pl^iUitlff  of  49,560.94,    for 
Wiiioh  jud«;tisHt  "irlll   bft    <;nt«r«d    Ir.    tils    court. 

/or  th»  reasoae  inlluated  t^e  J u^) «..'''<><'(  oi  tn«  trial  court 
is  reTSrsed,  with  Jud^^ent  .mr*  ir.  f  JTor  of  plaintiff  m'l  against 
defendant   for   jia,!Md.«4. 

KXVKRUtl)  nJA   /ItnlftO  OK  KaCT   .\*'>  JlJ  XMli'JiT  H^cia. 

O'Cennor,    r.    J.,    aad  uaSurely,    J.,    conour. 
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WalBtlff  in  Srrer, 


OR  TO  SOPltRlOR  CCUtt 


,,  Of  CgOK   COUilTYi        i 

Q\n  A.    BlCHARdSOK,    •Xi:.,    •%   «!.,   «.•   '^  )  1 

CHlCAfiO   !^IUrACl  ^XAiSS,  ) 


kso         jIH'' 


m.  suBftm  UAftsmrs  mi,vmmm  tKs  opikios  o9  urt. 

I»«e«Kl»«r  S4,   1931,   plaint iif  ril«4i   a   d*elarfrtioii   1»   •as*   In 
flY«  eoiuits,   t&e  first  of  vlUet}  in  •ulEiattu.a*  avarrttf  tuat  on  AUt^wat 
X,  19 3Q,    oho  was  ^k  piis«#ngi»r  on  one  of  <lof  <m<lant '•  i!>ir'>>?t  oaro  at  or 
near  tho   Intoroootioa  tit  d3rtf  otr^ol  <in<l  Utony  X*li»n^   «T<mu»  ia 
Chiea(SO,   and   that  iSofondanto  00  noitli^ontly  mar^Mt}^^  !rop*llo4 

tho  ear  that  whilo  in   t^«  oxorelse  ol'  <Sue  e^ro  r>l«intlff  wao  throoM 
upon  tho  roar  ulatfom,   otopo  and  U!:>on   tho  Kroun^,   injurinc  hor. 
Anothor  oount   ohArgad  4ofon(1artta   trith  nogllKonoo  In   that  whilo 
plaintiff  vao   in  tho  aet  of  ali#$httnc  vitii  oar«   tho  oar  wao  ttartoA 
forward  vlth  a  Ti-flont  i«rk:    anothor,    that  plaintiff  wao  a¥out   to 
alight  and  boforo  oho  h»d  tliio   to  do  00 »  dofonianto   startod   tho  oar; 
and  yot  anothor  count,   aftorward  withdrawn,   ohargo^  wilful   oad  wantoa 
ttogllgonoo. 

Dofondanto  lilvd   a  pl*a  of   tho  gon«raI    iaoao.      Xho   oauao  wao 
•utelttod   to   a  jury  whioh  rotumod  a  w«irdiet  for   defondanto  on  wnioh 
tho  eourt,   ewarrulin^  plaintiff '0  aotion  for  a  now  trial,   ont*rod 
judi^oat.      It  ifl  argod  for  roworoal    that    tho  wordiot  and   tho  jud^poont 
aro  againot   tho  nai^ifoot  w«lght  of   tho  ovidono*;    that   tho  oeart  orrod 
in  p«mittin«  an  oxhitit  dosi,(nuted  ao   "history  ahoot*  to  bo  takon  to 
tho  jury  rorsn,    «»4   that  tho  oourt  orrod  in  Ki^inff  o«rtai«   instruo- 
tiono  to   t  iO  jury  at   tho   roqu^st  of  dofot>(fanto. 

Tho  OTi'^onoo  for  plaintiff  tondod   to   show  Uiat  on  Aaguot  1, 
1930,    oh«  wao   a  pasooitgor  on  a  oar  of  dofondanto    going  oast  "''   ^^Tt 
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ttr«*t  t*  hmr  hMi«  mt  1416  K««t  S4th  «tr»«t;   that  ««  the  oar  ap> 
|iro«eh»<l  ti%G»j  Inlmid  nrmn\i%  (vhioj^i  ruoa  nort.^A  nnd   south)  wh*r« 
»ht  •xp^otffd   to   t«k«  (Ui«tri«r  e«r,    it   fiteppad;    tnat  plalntlfl'  wa« 
ih«n  out  on   tho  roar  platiorm;    Dttat  a  aan  o^.   tho  plAtrerM  Juat 
ahoad  ol'  h«r  got  oH  :    tJ^at   aissultHztooualy  a  XaAy  bo^^dod  tho  oar] 
that  vhou  one  of  plfulntlff  *•  foot  wa»  r«aaaiiiH  down    toward   tho 
paT«ts:«nt   and  tho  othor  atlll  on  th«i   stop  ol'  th«  ear,    tho  oar 
otArt«(d  with   s  (}ulelc  ^arJi^i,    throwing  plalntin*  to   tho  pavostont   and 
innioting  vory  oori<»up  injurioo  upon  h«r. 

Tho  «Tldl«(^e«  for   dBtmidsna%n  tondei4   to   irtiow   that  plaiotlff 
oamo  to  tho  roar  pl%tl'on»  ei'  tho  ear    aid  whllw  tho  oar  vao  In  aotloa 
and  bot'oro  it  eano  to  its  T^^\xXf^T  otopplfig  plaoo,    aho  oudortook   to 
alight,    though  wanaod  Ity  tho   con>Suetor  not    to  <tu  eo,    taid  I'oll   oiT 
tho  oitf. 

Plaiatirf  *o  narratloa  of   tho  mafmor  iu  whioh  tho  aoeidont 
oeourrod   to  oorroborato4  l»y  a  single  :>-itnoos,  kr,  tilthon.     Ool'ond* 
anta  point  out   that   thro*  oyo*vitno»soa  t«otU'iod  pooiti^aly  tnat 
plaintllT  aadortook    to   alitc/it   from  the  noylni:  oar  boforo  It  roaouod 
tho  vaoaal    «toppinj^  plaoo,    mid   tixat   throo  othor  vitueoooo   t»otlfiad 
to  othor  f&eto  Inoeaalotont  with  plftintiff*o  thoory  of  tho  oaoo. 

branor,    tho   eonduetor  of   tho   oar,    twotLfiod   Uiat  plaintiff 
otoppod   tovard   tho  «Rtffrin«  p^^rt  of  tho  oar  And  bvforo  ho  know  it 
•ho  vao  off  or.   tho  ground.      Tho  oar,   ntt   oaid,  had  not   otoppod   but 
vas   olowtac  «lo«»  and  wont  about   fiftoon  foot  aftor  aho   otoppod  offf 
that   thoro  wao  no  jorKlng  or   Jarring  of  tho  oar  at   tho   tlmo;    that  a 
Man  stood  oa   tho  plat  for    and  Kraikor   tooa  hio  naao, 

atanloy  Poppilars,   tho  man  who  stood  on  tna  olatfont  of  tho 

•ar,  was  produood  as   «  witnoss  by   dofoiidaats    ind   tootifiod   that  ho 

oaw  plaintiff  ooBin«  out  of   tho  oxit  door  of  tho  stroot  oar,  walklAf 

at 
slowly,     ffhilo  ho  wao  lookiBitA*'  •^^  >^^   *^  o^oo  stopi>od  off   tho 

oar;    tho  oar  waa   than   olowing  town    to   a  otof  and  wont   slowly  aboat 
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fift««n  f««t   aft«r  thm  lady   ■t«(^p«(t  wtt  wd   tii«n   o«d«   to   »  atop. 
£(•  ttn«l   th«  eoniuotor  ploJ(«<i  her  up  froiA  the  strftct.    *w«Ukcd    .•r" 
to  th«  ourtstent  iw!  OTwr   to    ttxm  drug  tter*  and  put  uar   In  a  «h»ir. 
Jio   oB«  else  w»«   Rll^'UtlBg   frofe.   th«   e»r  wh«h   th«  la4y   tt^ipp^d  off  nor 
v«t  any  «o»»a  boarding  th«  oar.     Xhort  ir«o  no   Jork  or  Jar  or  the  oar 
during  tho   tim«   tho  l»4y  otoppod  off.     U#  was  In   a  harvy  to  got 
home,   and  aftor  tho  Xa4y  wao  l£>  t^«  o);iair  in  tUo  dru^,  storo  ho  ol^oA 
tho  oard   tho  eondiitetor  £»fo  &!»  and  wont  oTor  to  64tix  atroot  to 
oatoh  a  ear. 

At   tho   %iai0  of   th«  accld^t  Mr.    and  itre.   iilowman  w»ro  walking 
on   tho   ooutit   side  of  $J&rd   «stre«t«     lira.  i««Wf>)an  oaya   aho  oaw  •  womm 
atop  off   th«  BBoving  oar  ^ho»  it  wao  about  7»  faot  I'rou.  tno  oornor. 
Jbr,  iiowman    t«otfl94  his  wlfo  m&«l«  an   oxol affiliation;    tnat  i^o   Iook«>d   oM 
oav  a  wosuui  on   t^io  groun.1*    Utat  after  tno  aooidont   tno  oar  otopptd 
olooo  to  its  uauaX   atop^ing  pXaoo;    t.iat  h<f  did  not  ootieo   tho   oar  at 
firat;  ho  notlood  tho  «o»a&. 

Hoadl«yi    tho  »otor»an,    t<?atlflod  tiiat  bo  «ao  en    iho  froat 
platfore;  of   tho  ear  wnleh  woo  '*drifttng  to  maito  a  otop(*  ho  oat 
about  SO  or   '^0  f#i»t   from  tho  eomor;   h«  looicM  baok  to  ooo  what  tho 
trouble  vao   and   aa«  the  oonSueter  and   anoihar  atati  helping  plaintiff 
to  tho  aidovalh  trem  a  point  ton  or   iiitooa  foov  to  tho  roar  of  tho 
•ar. 

Mr.  OatBoron,   a  paaaafi«^or  or    tho  our  and  eooiioyoA  by  tho 
Oaily  Bofwa,   t»atifioA:     Ho  notlood   that  tho  oar  otoppod  a  littlo 
ahort  of   Ui«   ooriior  and   that   tho  aotorican  wao  not  in  hie  pl«oo.   DM 
otro4t  oar  had  atoppod  ton  or  fifteen  foot  voot  oi    tho  regular 
otopping  plaoo;  he   oa»    tho  ooncluetor  and   another  aaa  helping  a 
voBan  aoroaa   tho  atro«t   to   tho  dru(»   etor«{    At   that  tiao  ho  haado4 
hie  bu»in«oa   oard   to    tho  MOtoimMi, 

Vortin  koehaa,    a   poiiooaian   at   tho  WoodlavB   otatioa,   wont  to 
St.  Bernard  hoopital,   where  plaintiff  wao  taken  tm  tho  oroniag  of 
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the  dn^  of  tn«  aociiMii,   lor  ths  purpoRn  of  Manlnis  •«%  •  r*i*ori  «W«t 
the  Aool'^ont.     4o  toctifl<?(a  Umt  plu.intin'   told  him  »h«  ««•  Kottlag 
off  an  •ftOtboHn^i  63rd   etr««t   e«jr   hj^  *   f«il   whlX«  tn«  oar  was  in  ««tlor>; 
thot  «h«  did  not   toll  '-^iiB   th/Al   suiothor  womoa  «ab  getting  on   tho  ov 
v-.lle  it  «••  in  notion,  nor   timt  a  aum  g»t  off  tno  oar  at  Uio   awto 

tijKO* 

tk»  Wilttitttt  OliJ&OBt  tootlfiod  Umt  bo  livod  on  ^Imbark  aTO* 

Buo   %Dd   at    tnlo   titto  «ao  on  his   tr«^y    to   the.   i^^olf  i^rounda  at   Jackooa 

I'ark,    a«oaji&p4>ni«4l   hy  nls  laothor  wi^io  was    ihon  «1U  yoarc   of  0^,0;    that 

at    tho    ti&«  of   %ii*  aoel'iont   tifioy  wor«  otaniing  about   ic  or  35  foot 

««flt  of  IHo  drug  otoro  at   tho  eomor  of  63rA  stre«t    ind  stony  laload 

OYonuo;   hio  vothor  woo   tirod   an.3   «sk«>^   to    stop   for   o   fov  airatoo  root; 

otr«^ot 
that  in  iQQJtlDif  out  on   tho   otroot  hi   taw  ^car  ooao  alone;    a  aaotj 

00 1  nan  got  off  and   in  on  a  i«o»«ai  lihaa  ho  »ftortr4  found   to  bo 
plaintiff;    tAv  otreot   «ar  txiMl  ot»|)r^<l  ot   tiio   ti»«  tao  aaa  got  off; 
tho  »«B  was  on   tho   oido-oton  eomlnj::  oTor   toward   tho   i»id«viJk«   ajil 
plaintiff  otart*4  to  got  off;    »•  e&«  «««  fitting,  off  tho  oar  pailoi 
mp  about  two  foot  vith  a  J«riL  and  otoi^pod,    tiirovia^  plaintiff^  who 
foil;    tbo  man  who  £ot  off  the  oar  veitt   to   plaintiff  *o  aoolotano*; 
ho  (witn«a)   ran  anA  aooiotoA  plaintiff   to  hor  foot  and  got  hor  OT«r 
to   tho  our^;    tho  man  loft  tno»  at  ttx-n  curb   and  Olthoa   took  pl.intiff 
to   tho  drug  otoro  with   tho  holp   of  a  ni>«n    KtaiuiiBi^   aIona«ido  of  a 
taxioab;   Olthon  vont  on   tho  baon   «ud   oi    tho  pXatforrk  of   tho  oar   and 
nado  a  aoisoranduii,    fro«  irtiiali  Uc  vao  abLo   to   oagr  tho   oar  was  Bimb«roi 
ft5C(  ond   tho   condttoter'o  nusbor  waa  4Aftt,    and   that   tho   tiao  of  day 
wao  3»4P;    tho  oonduotor  did  not   aok  uia  for  hlo  naac  and  addrooo, 
although  01  than  i*ont  on    tho  oar  an  J    aao   taiiiod  with  tho  oonduotor. 
Uo   took  plaintiff   to    tho  uo«o  of  hor  brothor  in   a  Toliow   taxioab, 
hio  asod  Molhor  ffoia^  with  nin,    and  ho  oav  hor  throo   tla*o  whilo  ah« 
waa  in  tho    iciopital  whan  hio  mothor  wao  witti  nia  and  oao  ttea  aloaa. 
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Hm  $i«  not  know  nlf»lntlff  or  her  brother  prior  to   thl»  tlao.     f^lala. 
tiff  an^.  h#r  brother  ftfter«r»r(J  ««llo4  oa  him  ut  hlw  homo     0013  ^vl«- 
Varlc   avonao,    tr:    the   f*ll   of  l^Sl,    yti-i  nelthor  oJ    tuom  osllod  ugain. 
Plaintiff   cfu&f'   to  his  hosio  In   ar  autoc-ebllo,   t>ut  nolthtr  at  tho 
hoffpltal  nor  In  his  h<UM  <^ld  h«  talk  with  h«r  about  hpw  tho  aeoitfent 
happontd;  he  did  net  get   tha  n»aiR«  of  th«   oabaan  who   a»«lat«d  him 
on  the  Aay  of  tho  aoolr!ent  nor  tha  nvuob^rr  of  hlo  aab;   h«  'lid  not  got 
tho  Dame  of  tho  woicaia  wfto  v&a  g(Pttlng  on   thft  ear, 

mr,  fiovmajis   t««tifl«»d    that  ho  know  the  wltboao  Olthon  by 
oi|^t  but   lid  not   r«9ne»nber  ooelng  hlrn  at   tho  mprmnf  of  tbo  acei'ltnt 
on  thli  onrtloular  day,  nor    lo«»  Olthtn  mtem  to  hav*  boon  roeesaltoA 
by  B*-it  of  tho  wltn*^j|»ot  oxoopt  plaintiff. 

Is   thf^lr  reply   brlof  attornoys   for  pl«lntlif  uni»rtako  to 
dl90r9!*lt   dofertdantt'   vttn«»««o  lS!«»o«u8«,  thoy  iay,    ^all*   elalmod 
plaintiff  walked  Into   tho  eemor  drug   ptore  *ft<»r  tho  aecldafit, 
whllo  tho  an  oon  trad  la  tod  «"irl4eriO«   »•    'O    tho   oxtont  of  nlalutlff 'o 
Injurlof  ohew»   thl»  wat  InooRslble.      In  tIow  of   tho   ootoplng  ouataotor 
of  thoto  aoitortlono   In   thlo  rogard,   wo  haTO  oxar.lnod  all    tho   *>yri6mim 
boarinit  on   thlo  point   and  find    thooo  aBsertions  un*»arranted.      Two  of 
dofondanta*  wltnoseoo   oay  in   oub^tanoo   tt.at  oho  walkod   to   tho  otoro 
with  aaolot^noo,   but  nono  of   thoa  sayo    that   oho  wont   thoro  wlthovt 
aof  tot^anoo. 

KnTlag  rogard  to   th*»  oridonoo  aa  roclt«d   abovo.   It   aooao 
tho  lnouoo  of  faot   In   tfal*   eaio  woro  for   tho  Jury,    .md  aftor  aooinc 
and  hoarlng  all   tho  wltaooooa  an^    oon«td«rlnK  all    Uinlr  material 
owldonoo,    tho  jury  rotumofi   a  irordlot   for   rtoff    lanto.      'Iho  oourt* 
who   aloo    oaw   and  h'^arl    tho  »itr**o»«o,   approYOd   tho  Tordlot  by  oator* 
ing  jadxmont  on   It.      Thl«   court    c-v»not  hold,    ao   plaintiff   roqu«ott, 
that  tho  wordiet  of    tho   jury  It   a^alnot   tho  oloar  propondoranoo  of 

tho    OTldM^OO. 

It   la  alao   ooatottdod   that   tho  ooari  orrod  in  pomltting  o 
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wrlttM   «t«tw»<«nt  OAii«d  "iilstoary  i}h««t*   to  b«  taJc«ii   to   tJi«  Jury 
roott  hj  the  S^xy  (Surliic,.  it«  d«llb«rHtlonB.      t^'ltolntiif   ol«tia«  Utat 
in    thi»   purp«rt«<l   «opy  w«r«'  ?ord»  iiii«g«d    to  imyf  batrt    tpoken  by 
plain  tin    which  tr«r»'  contrary   to   tii*  •Yiaenoe   itlT«n   by  her  hurt 
eitec   •«»«•,    9Mch  »a  a  ott  >  i^jti  ^  ^y ,  Jiur  t  A  a  y. .    19    111.    4*!--;    Ptoalt  t_^ 
Sh>r<Ma^:I,fy.    314   111,   6C2;   JjfjitfoM  >«  a*,»   .u.   fttlrbaijif.  v^. .   166   ill. 
App,    5bl,    tf   th«  point   tkiskt   ihtf  ^j*e  r#Y«»r8lblc  error.      nae  exhibit 
!•  net  «bttr»et*4.      'Xh#  r«eord  Hror?»   uiat   it  k««  pxalntirf  *•  ox* 
lti1»lt  14   Introdiicod  by  Si<^r«<pi:;;««it.      Jso^Urre  is    th«   abntraet  nor  m 
far  as  *«   ««R   flud  by  '^ilif:«nt   «©©.rc^>  ol    th«  record    it    It  rri4#   t« 
ftp90»r  that    thlt  ^xhlbl?  »«8   in  taet  takof.   to   itc   room  by  tho  jary. 
It   ie  for   tb»  p»rt5?   a<Mipi»iniB0  t»   suow  fro&    tiift  record  prea»i«t«d 
to    this  court    ihit  exiet««o«  of  th«   Buwpoaoi?   *rror  ol'  whici*  ho  ooa* 
plaint,        aar»»3JM»  ▼.   Koffean.    31?-3  111.    193;     )ocatur   wool   wo.    t> 
Ulgkoj,    5:5?  Hi,    J^fts^j    ATkmigsjtB    awoot  **otttto  viroT»ero'   JCjcgjiaKKO  t« 
WignalloJicoro  uft.  .    849    Hi.    Apr*.    M.        iioreovor,    thlis   caoo  wao 
triod  undtr  tht»  fraetloft  «i8t  ot    IDC'7,    tnd   Boetlon  76  of   that  xiot 
proTldoe   that   •pap*»r»  road  in   •^^▼Iclonco,   othar   thai,    iepositlono,  aay 
ba  oarriad  Trtm  th«  Var  by  the  Jury."     Tho  roeord  fails   to   olmv 
roToraible   error  iu    thlo  rtapeet. 

Maintlrf  alao  co»}>l«.in»  or  tha  inrtructiono  i;lTa»  by  tha 
eovrt   at   tHa   roquaat   oi    d<»foi"5«nt».       >ho   ooajpitiitoo  of   inatruotioa 
i'o,   t  by  whieh   iha  jury  wa»     told   th*t  ir  It  b^lle^od  i'ruk  tka 
•Tldanea  uniar  the  lr«atruetlori«  ol    the   court   tJiut  it  was   tho  Mkannar 
ij3  wliloh  plaintiff  allfcliied   fra»   tha  oar   in   c;uettion   that   eauaad 
h(»r  to   fall   waciA  nat  any  n«ttli*^<^»e«   o^-   ^^*  P'*'^*  *»*    dafendaxita  as 
•harged,    tha  Tordict   should  be  lor   tha  defei.  wmts.      it   i«  objocta4 
that   tha   Instructlaa  aaaoaad  plaintiff  aliifchted   in  ai.  unusual  •r 
•xtraardib^ry  uaiuaar,     Tha  critloif..  is  hyp«Torluioal.      ihe  «aaan- 
tradictad  avlienaa  aho«s  plklntlff  did  allgi»t   froc   tha  oar.      Ikat 
is  as  undisputad  faat.      Tha  iMMnnar  in  vhian  aha  ali^'tted  ia  aateriAl, 
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«n')   thai   Qn««tlon  va*  \y   Utlt   inatruation   i»roperly   •ubnitt»d  to   tkm 
jury. 

C«iBT)I»int   «(lito   1»  ma49  oi    iol'vrkdivntA '    infttruotlen  i»e.    «), 
wtiieh  told  tiv«  Jury  in   »uo«t»nec   %uh%  tnn  inm  All  not  oxoct  or 
r«qulr«   of  ft   «tr««t   8«r  T*iil-n%j  oonpiu-iy   that   it*   OMplo/oet   thouK 
^0   oil    tho  vhiio  U'poc    thoir  guar4   against  unueu&l  or   oxtrmordlnorjr 
oon'^act   on    th«  9%rt  of  p»«««&j;«r8;    that   th«  eoniuotor  w^uld  hitT*  o 
rif;ht   to  9r*o  «»»  thAt  pl».lRtirf «    if  ah«  ««Iko4   to   tho   roar  plotioni 
of  tli#  oar  bo} or*  it   eaao  to  it«  uoual   otoppin^  piaot,  would  wait 
UBtil   th»  ear  stoppod  1»«foro  ali|;nting  or  attot^ptlng   to  ali^t 
thorefroR,    if  tho  jary  oneald   »o   I'ind  fro!»  tb'K  rvld^nca,   an4  furtftor 
that  IJ*  ill*  jury  b«li9Vo4  plaint! IT  (li<!   ttap   froi&  d«f«Hidanta*   oar 
while  tho  ear  vaa   still   In  raotlon  and  b^l'or^   i  \.   eata^   to  a  otof  at 
itE^  taeual   stopping  pl^io^  and  wae   thus  injurod,    atxo  eould  not  rocovar. 
It    ie   eai4    tnat   this   instruetien   »eemi9<l   that   plaintiff   nlightod 
in  an  onasu&l   cda^   extraordinary  iSHnnor,   and   that  it   nKount*d  to 
eoatributory  n«i^lit.oii«o  or  h«r  ^.^^rt   to  (ili|$r<t  friMR  a  movin     ear. 
Tho  inotr^iotion   to  not,   in  our  opinion,    «utJ*»ot   to   tho  firot  ob» 
Jaetlon   for  roao^nr   o.r<iady  ox!ii«iUi»d,    'Ui-i   tho  sooond  objootion 
indloatoo   ft  wioundfcrotari'llng  by   nlalntif?"  of   V:**   iaauo.      It  wao  not 
a  ^uostion  of  whothoT  i5li»lntiff  was   or  »a»  not  t.^J^ilty  of  contribu- 
tory n«gll«c«no«  in  ««ttli»^  off  a  noting  oar.      it  icaa  not  a  qu<*atiMi 
•f  contributory  na«li«onoa  at  oil,   but  t.he  ii'ouo  woo  whothor  dofond- 
ants  wero  guilty  of  tho  noglit;fliQe«  with  whioh  l^ioy     <iro  oharfod. 
Plaintiff  proaontod  nor  oaao   to    tho  Jury  on   tho   thoory   that   oho 
■toppoA  off   tho  oar  whilo  It  waa   ataridinfi.      Dofandanta*    t.»i«or/   is 
that   aha   fc;ot   off    tho  oar  wwUo  it  waa  aoTing.      If  plaintiff  otoppatf 
frcBQ  tho  jaov.ng  oar  and  wa»  Injurod  art<»  oould  not  rooorar,    b«oaaa« 
aha   failod    to   pTtof   tho  n«ii.lig«ne«   allonoi   ^^^ainat  dofoiidanto,   r«- 
cardlaaa  of  tha  quoation  of  wwotnor  or  not   aha  waa  e^uiity  of  oa«- 
tributory  oo^ligonoa. 
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PlJiiritlff  coBiplalns  of  Instruction  lo,   10,  wnich  tol<!   th* 
Jury  tU«t   it"  a  pr«^©».d»rajRC0     i'  all   tJQ»  ftTl;\eco*  in   th«  o&s»  rf.ll»i 
to   9«t«t>ll»h   th«  liability  cl'   .1er«oiidH£.te,    a  ver'^iet   auoultl  b«  ;-a> 
tariiM   for  d«f  ^r.iatBtB.      'Th*^  a?^  oi*   Uie  voi  d   "•et  iblirtv"   in    thlu   omi* 
B«tttioii  t»  urg«(1  to  ai>«Rtitut«  r®v«rsifele  trror,    >.j«1  x^rgun  y. 
gchlaitg.    3«;^   111,    Ai?p.    .•^37.    Hn4   'Sil.a  j/uaaop   v.    .UtOf>.    S6&   111.    App, 
414,    ars   elt»d.     Ho«eTor,   as  pi^^iiitifi'  U!i(»d   t:ii<i   au£;«  ward    Ic   0xpr«as 
thft   3nai«  IffftA  iti  ifv»tructti0n9  £iT«<i:si  at  h^r  r«<|Uki«t,    oiie  is  not    in  a 
1»0sltieii    to   coKplatti.      g'li^f.ia^  V.    J.    J.   A  ,>a«   Ry.    Co..    27&   111,    4M. 

CoaplAint    is  mad«  of  Instruction  i^o.   17,    by  wiiicij    tno  jury 
•as   tol4l    tvijfct  if  a  pr«pofid«r«iinoe  of    iiie  evidence    U-i  not   dii^w   t-^at 
plitlBtlff   ftil    «ya!?  »*«   Itt^lured    "by   rt^inBon   oJT    th**  n«|.r.lig«no«   a.<.arg*4,* 
Uis  Tttr<lict   criOttlF!  Ise  for  4«!f  ^i^tiBnte.      Plnlntifl    oontAr^ds  th«t    t  .!• 
Instruation  tnrt&r.t   thftt   T>lnintlff  vas   rt^iili'Sd    to   prov«   all    ins  n«4(ll* 
K«BO*  «ll«K«>d   in   ail    the  eoui:.ta  in  f>l»tiiUff'«  4*«l»r*tio«.      'ii»   la* 
•traction   4o««  not    »«>'   so.      S©    intsiiisent   jury  would   unisrst.*..      It 
t«    say  to*      It   was,    of   caurs®,    sui  i  ioifti^t    to   proT*    wic  nsiilic^snoe 
•llcKSd  iu  »ny  good   oount  of  ths  d«ol»xation  waioh  had  not  t«on  witlj* 
4ratm,   ani  th«  instruetion,   ue  wc  uiid«rst&ii<i   it,   doss  aot  say  otiior* 
visa. 

Ooiiplaint  is  alfto  aads  of  in^truotion  i»o.   la,  ¥y  wuloto   tha 
jvry  was   tol<I    that    the  huppenin^  of  au  aocideni   did  not    raise  a  pre* 
■UBption  of  n9gll4i<no«.      It    U  ur«,<3.i   taut   tnid   iw   9iroi\»ou»  b«eaua« 
tke  doetrlni  of  rfji  jpsijt  lonultug  *as  apuli cable,    tnd  yfl^HB  ^r    ''•ift- 
eteln.   i?,M   III.   App.    a4,    io   cited.   i>lalntiff  di<l  not   try     «r  ease 
«pan  the  theory  that  |^»5  ^o».«»  ?LetJUitur  *aB  ap  >lleable.      under  tue 
Oeisions  of   the  eourts   it  was  not.     iiarQ[U.juJ^BQXki^JL.jdUJ:ULu^ 
hi^^t  Uo..    -JSft  Hi.   ^"46;   VisQiier   v.   ^orthiyeatorn  aiev>>ied  ^\,  U.   <?#>« 
SS6   111.    S73;    Sarigztt  Y.    Uhieagtf   City  Ky»t.   kg. .    1*»   Ili.App.   163; 
ffrrier  t.   CUioaga  aya.    Co..   1«!J  Hi.   kpp,    526 ;    ind  see  fiitttU-JU 
Qtla^ga  Kail*o:/s  Ce».    /-e.    37963,    ir.  an  opinion   fll«d    this  day. 
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rh«  AO»t   a«rlQa»  Qouteiition  eta4«  as    to  iEtfltraotion«  la  thftt 

tli«   court    «rr«»A   in    ;ivtn^.    d#l*«ndai2t« *    Ixiotriotlon  ho.    1",    ty  wuith 

th«   jary  wa»   told: 

••Til*?  Court   Ifittructs  you   that   th<»  or-1t'i4b«ii  of  th«  City  tf 
Chicago   offftr^dl    in   «Ti<^<»ne«   in   t  iid   oaae   to   Uie   Iclip^inii.   •fi'tttt 

»It   ah«ll  !»«•  ttriluwfal   I'or  »f;y  pfraon  tc    ooari   t»r  ail^ht 
frtR  •  atr««it    o»r  or  v^niolR   -wlnil*    the-   aald   atrspt   car  or   v«hlclt   «. 
la  Iji  moti«B«* 

vaa  at   ih«  tle«  «ma  r^Xftaa  in  o,uratioi),    ia   foxec  and   aMwot,   and   If 
yott  fceil«Tt   froR.    th«   evifl«ic«,    uu  icr   iixn   InRtruetlont   ©)'   tn*   court, 
tlsat   tli«  plaintiff  allgat«d  sroi:?.   >*  car  oi    tbe  iaiV;  dufita  whilf   th« 
•  ail   «»r  'vu.a   In  jwctlon,    t.  i^t..    If   you  bell*v©    thg.t   ttit*   f^ilura  of 
tha  plsiirttilf   to   comply  a«  afdr«aAl4   v^ith    tU«  ordli;atio«   in    r;uaatioji*< 
If  ah«   did   fiil    to    C'-jrKply    t.i<sr««ith--proxii.ut«Iy   ooi.trlbi  X^i   t  • 
oaiitse   thff   accident   in   t!U«>etloB,  you   eno^JL.!   find  yuur  vordlct  in 
f:*ifor  of   tJia  d«f«r.?iant»4i*' 

Tbla  InatruetioR   i«   oritteinad   firat,  Ibacuata    it  t6ld   tha  Jury  that 

tha  or-tia^dEice  urata   "is   fore©  Jind    eff^et,*     i-laintiff  aay«  that  tha 

ordln<uaaa  la   ii:.Talld«    anJ   thut   ai^iXer  ordiiiBi&aaa  V4>r«  h<?ld  invalid 

iB  Wlc#  ▼.    C^    ..fe  A.    W.    iiy.    Co..    19  3  111,     '81,    >*nd  it.il l«r  ▼.   rYtraaXlf 

184    III,    App,    562.      'ihlat   cftBte*  tior    la  ?  Ad*   for   tii»#    1*1  rat    tlr.a  in 

thla  court.     Tha  orditisiiee  wae   S'-b^Jltted  In   •'•viii/'jioa  wl  tnout  ol)^e«» 

tlon  "by  jl/Alntlff.      Plaiivtlir'a  otjeottou  flC«    tiat   It   i?  invalid 

«c«ea   too   lata.      ia|ttfLau  v.   Carr.    SG.5  111.    Apf.    333;   Vonaah  t.    City 

of  Barwip.    524    111.    483.      in   tlie   CftR«»   citad   tne   quaation  ©f  th« 

▼ftli-llty  of   ptrt.ouiax  ordlnaitoaa  y/ap    rallied   in    iKa    trial   erurt. 

PliiintliT  amya   in  har  raply  triaf  that   it   ia  nat   olnlM«d  that  it 

waa  arror   to   RdR-it    th»  o:lirano«   in   evi  lanoa  tut   thut  it  waa  «rr«r 

to   toll   tha  Jury   it  vaa  iii   3  o  rca   luj  1   pfffct.      If   tha  oriln>«r«aa  was 

auppo»«<d   ta  ba  invalid,   or  not   in   lorce,   ut    tiia   vl»«  and  placa  af 

tha  aoei-lettt,   pl&lntirf  al.oul<l     ava  aiarl#»  h-sr  obj-ction  whan  It  wm 

affarad  li.   «iri!«ii«a.      -Jhr:  lo  not.  per;'.ltv«d   to   Uixm  a  difftrant 

position   In   tjtirtt   r-ap'^ct   in    Uilo  court   froii  that  takan   1;     tha  trial 

eourt.      Skim  aiay   not   oompi^tii;  of  error   ta   wiilau   itiMn   oonaantad  aa4 

wiilah  aha  ha^tad    tiip   aourt   ra  -JUkka,      Tha  allagad  dioti   ©tton  ia  ••*• 

quibtling.     Plaintiff  furtiiar   aays   Uia  inalruutlon    ia   irr>nao«a 
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1^ii«»uft«  it   told    th«    lary   that   11"  plHintilf   vloXH>t*4    th«  ordlimno*  in 
quoatlon    w^ii    li'    the   Tioi.^.tien  w.«.£    th4E   proAX^Mto   omu»o  ei    tiu«  aooi* 
dent,    th**  Jar>'   •.  ould   return   t   v<»r<Hict    for  (l*>f  <MiH«iniB,      i^laJjiLii'f 
areuee   th«it    llilit   ifc.^ouBt'i'J    to  .rtioti    Ui%L   lUa  Ylolutlon  of   thm 

ordinaec«  w««  ntgiltsWeR  per  se   u.a  cites  wulT*^r  v,.  iinrrlff.   211   111, 

Tttttlft  ▼>    ait!c^<r  liMii   i:,f;>..    274   111.   App.    5«!&.      a  carci'ul   •ML.iu<tti«a 
«*'  {fUlvfr  Y.  u&jrrAi^  will   Ai*.closi*  tue  aintiiictioa  b'«t«««n   tijia   oa*« 
s&i   tiaoc^   r«Iibd  u^:<MB.      ^iier«  vtijr«   turee   ordiiwoic**   iuvclvad    in    tnat 
eftaa.      A«  to   two   c;    ih«    ordiii^tcteis    tue   opiiiiox^   if^t^Mtes    uiAt    Ui^re  «•• 
no    evid«aQ«   te;i<iiA4;   to   2tiOw  ^  violu.ti<i)A  ol    tJti«   bmm^        It  ^a*   tk«r** 
fore  h«l<!    Ui>A-t    U)«  i^lrixig  cl    uxs   li^etructioii  «»•   «yron«ou»t  «a;()  nis* 
leading.      '.8  to    Ut«  eUi«ir  or<iiii^.iC«»    Uta  opinion   ^Uitna    Uicrtt  vaa 
«TirS«nc«  ^icV;   wdui  i  wftrriast    tU«  ^^iviiiij;  ol   it,    but    ih*   it.«truetion 
vaa   arroia^Qua   iu    i:aat   It    it.E' :r  ■&^'l<1    tnut    tac  Yi -lAtiot.   ol    tao  ordi.^i.a* 
vaa   B«4:,ii(;<!rtiO«,    xvUilM   tU<?  t..o«t    vuwLt   coulti   b>£   aikid  wtkO    tiiut   auaH 
violation  was   oxxlj  ft,yV^  f  >*<;lp    rvi<i«UiC  :    oi    laat  XmoI.       ^Ua  (iuaatlMi 

•  rronaoualy   asao&ad  ii^v    U).ut   «&««  wmb  uaro   aub.>itc<»d    lo    Uia  Jury, 
lieraover,    tli«r9  »r9  oasea  whioii   see^   to   uwld   Uiai.   tua   violutUn   ei    aa 
ordlf.uno*  is  n#tfxl»ianoa  aar  ■•.    (^artridj^a  v.   iii^rataiiit,    '-ajl  iii, 
APP*    2^9;    7.     -.    &  I.   I;.  >..    uo.   v.   Vo«»l>ajr.   ^aw  ill.    64c j  ^jmi_2L- 
Chto^^o  oilv   hy.    wo,.    2&V.    111.    4i>wi    but    ti.aao  ,ui  Uiorl  tiaa  L*k¥a  uo 
appl'.eatloB  vhe>re    Uiu  I'skOta   ^^.p^   j^r   to   ve,   am  h«ir»,    luikt   Uio  vlaxatiMi 

•  ;'   th«t  ordini«nea  wculd  nauca^^AiJiiy   uontrituta    lo    ti^a  aauaa  ol'   t^o 
ftccl4«nt.      J^ftpftgy.  v.    chica^^o  *.^fe.    C0j_.    ;16  ill.    Api».    SH4, 

Aa  we  AATo  alroad>    aaid  un  niiOU^ar  point,    Uia  qu«>aiian  har« 
waa  not  whwthor    It  wita  r*Klliraoo«  jtj^  Jif  ta  F.»t   m  ar  l0.l^^t    I'rae  a 
■aovin^^'    oar.      Tho  cu»^atlpn    at    l«»ua  w««   whati^ar  tfaf rt.diir.ta  w«ra   nagli- 
iraiit   aa  alJ<tir»d    in  rlairtirf'a   (••cJnrit  lor ,    or   aero   crunt    th«Taof 
w)»ich  «»aii   «ub«.itt«»d    to    %n«   Jury,      JTroN    t^»»t    elnf  .'point    ila   inttma- 
tlon  la  rot    arrcRAoua. 

Aa  wa   find  oo   raworalMa  i»rrtir   la   th#  roaord,    tha  jn'iiaant 

la  afflraad. 

AJmi^KB, 

O'Connor,  P.    J.,    nnd  Jaa^uroiy ,   J., 
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GLOAlA  GARfiVlC,  1       ) 

▼•.  ^  -^^  T  J 

CUY  A.   j^ICiAkSac*,  n^aeiver  or  Jhleftfts  )  i     ^        * 

Ri»ll*^.iy«   Co.,     •ivKV^Y  H.    iXi.^Ii»C,   Hccoiver  }  | 

Of  Chle«^  City  AAilvay  Co.,    Oaluaet  St  )  ^ 

Settth   Chlca^'o  H^fllvay  Co.,    nn<1    w'iouth'ni  ) 

Strt*t  Railvfty  Co,,   doing:  l!»a»iu««»  as  ) 

CMICAOO   8iJHy.\CK   lIMjes,  } 

280  I.A.  6191 

JhS,    JUiiXiGM  JtAXCIi&Tt  BaLlYJ^a  TH3   OPUIOA   0/    _  .      .  jUHT. 

Platotlff  ••  ioclaratlon   filed    Jwiu^ry  Se,    1933,    avert    tuat 
Ml  8«i>t«Rb«r   84,    1G32,    at    th«  int'^re«»ctie>n   ol*  Vitnhuran   .^nd   wl^rk 
•  tretfta,   Chloajfj^o,   d«f  «t  <5a/it8   atcopcd   on<j  oi"  thelx    eare   I'or   tu*  pur- 
fioaa  9f  alloirin,e£  pl^iutiff   twi-l  oth#rs   to  TsokjI   tUn   aaite.   ;«nd   taat 
vhile   she  vae   a   oatvcRgftr   nmr)   iti   th«   ttct   of  bearilAii;   tna  oar   do* 
foodabta,   ^y   thtir   a^rTw^it  ,   n«^llr:9ntly  c(<u«94    ih  ^  oar   to  V>a   0u4* 
donly   axartod  with   a  jarJe,   irtiorwby   fih«  was  Tlolan  tly    iiirewn  off 
tiio   car   to    tht   atraat   lUx)   lsjur«i.      D«f  f;i.dae  to  i'il«d   a  pl«a  ol'    tho 
fanoral  isouo.      Ilmro  wao  a  trial  by  Jury  vith  a  Terdiot  for  do- 
fonilants,   upon  vhiou  tho   oourt  <«Bt«red  Jud^ssant. 

tho  arlionoo  upon   tho   trlnl  wa»  vary  oonf ^  iotiag,    that    for 
plaintiff   ton<<ing   to   nhow   that  whon   th#   oar   rtoppad    sho   Nttaaiptod 
to  boar'i   It;    thi%t  whon  Bho  had  on*  foot   on   tn»  rtap  of  tho  omr  and 
anothor  on   tho  plHtfom,    th«»   oar  van   atiirt^d  Tlolantly.      Tha  airidonoo 
for  dofor.danto  toridod   te   «ho«   that   plAlntiff  did  not   attoaq^t   to  board 
tho  ear  until   aftar  it  «ao   otartod;    that  oh«  thon  ran   to   tha  ontranoo 
of  tho  oar  and  triad   to  got  on   and  In   that  way  roeoWod  hitr  injurioo. 

Plaintiff   oltoo  Okio  k  kiotiowi^pt  B.    »»,    9t»    'i   fffltkiU\K     ^ 
111.,  9,    to   tho  Doint   tn«t  a  proapootlTO  paoao/taar  who   attaoyto  to 
ontor  a  wtraot  oar  whia^i  hao  otopood   to  roooivo   ^*aaaoilgoro,    io 
ioaoio4   in  law  to   bo   a  paoaongar.      That  prop  >oitiou  ia  not   ^aootloooA, 
Aio  eoatondo  furtAar   Uiiat   tha  court  orrod  in  giving  ot   tho  roquoot  of 
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fc»l<«lMl4Jx    •»<t-^    h*rr/^>v:>i^    '«i«&    «>C..'     ;^>i1-^    Suiii    99ikt    At    ;^>ti^At«}    tlltnlAf^ 

<94mhMr*  »*'  '^'^  ***^  ,fi\%tf'ttriiy  •lit  «•  fdsmm 

:  h(t«  •(»  #«a  At  ^•lt#  Nu  t«»  «»i$^  ^« 
9$   «t>  "tssaf  •TiL#t*4»«if  m  iAnii   talo^  ntii   »#   ,•  ,.£11 


d»r«r.<<ant0   instruction  Jho.    6,    ^iiicn   la   &•   lollowa: 

"The  tiourt    iuotructa    tiie   Jur>    i-iut,    Uxa  r^itatloii  oi'  p«ft(,Mi- 
^•r  acti   caxrl«r   doee  not  £it4ii,e    th^   aarrl^r  md    insarar   of   th©   «>  solut* 
•aifety   oJ    tne  pfitBe»i<j;er,      IhfBt   cnrrl^r  f!G««  not  ,»a.i^rfuit««    ti^fci   it 
will    nrot^'ot   Dace«r.sf-r»    i.rvsiuat   xej  ot«,   unuBual   aifJ   «xtr»*»riiBikry 
p«ril«  not    to   b«   itireoe«n   by   t^ie    >-x«roXBe  oi    tu«  aijii^at   'i*£r«»  of 
o%r«    r*»ae!  nsibly   coueistoiJt  wita    tii«   practical   op*r'%tlori   of   tho 
e^rrUr'B    baBin^as,      Iho  Oi^rrier   le  uot   required    to   oxf'ioiso  a  d»- 
<;r«p  of   tpirs  »i»icit   Is  not   practioitjie   li>    tr-o   op'jr'itluu   of  its 
buoineof!,    and   if   the   jury   l>fcii«9V0   irom  the   eTid*i.oo    t*i«t    uio  injury 
to    th«   rjiniiitUf   could    only  h;»Te    bee>n  preY«/it<«^    ty   a   '!egr«»     of    cart 
and   dilution   on    th'*  pnrt   of    th«   (S4*f«i.dfiu;ta  or   lt»    «i!jloy««a  not 
reaHouaLly    oraetioaX    1^^    ttxa     0*rutian  of   ani^l    lef oi-dftnta'    atrooi 
rallroa*!,    ther;    the  -Plaintiff      cannot   r?cov«r  a^ialnBt   a.*ld  <1ofMid- 
anta,    sto  :    th«  Jury  »h#uid    J'l».d   8;»id   >1«f '.n.  Jw;ti»  not   Kulity," 

Plalntllf   cont«n<i8,    citinjg  >  a^^rgtt^  ▼,    Chlcs^to   ii>^iiT  .y   C9. .    ^14 

111,    Ap5.    4S5,    that    th«   KiTir»t;   oi    thla   liiy truct Ion   rtm.   r#Y«rol^l« 

•rror  under  th«   f^cto  *hiGh  appear  in    uilf   c»8*»,      ob«   »»y£   that 

tho  offset   of   the   Instr. motion  *hs   to   co'  p«l    the   Jury    to   rindi   for 

dofend«nte,    ^'▼en   If   plaintiff  waa  a  paeeenger,   url«ae   aha   furthor 

proved  %hat    it  vaa    t  :at    oaud^d   the   car  to    ?tart  with   a  Jerk,      In 

othar  wcrde,   an  «e  uiiderattuid  her  are>uiv:fint,    it    it   tii«t    tha   ^.etris* 

cf  rtjf   lp»fi  lo&altui;   la   applicable  un'er  the   eYldanae,    lat   that 

ocstrary    to   that  doctrine   thla  inatraetion  raqulro4  plAlrtiU    t» 

prov*  ««>at  It  was   that   ouuei^d   ih9  oar  to   start  with  a  Jerk. 

Xk«  point   1h  not  well    taKwn.      The   dootrlne  of  rxfi  ian^ 

loqyltuj  waa  n«t  ai^filioalle   to    t.<«  •«•«  nt   /U.I,   -  ii-    ti.-   rir«t 

place  bff>caua«   Dlaintiff 'a  deelaratlen   ouar^ed   epeoiflo  nei^li^«A««, 

(y»at  CiUcadio    .vt.    K,    :;.    Co.    ▼.   AinrtH».    IM   111.    523;   i^arnaa  t.    na«» 

▼  ilia   St.   Rv.     ■  Light   Co..    335   111.    B66;   0  »hourkf  t.    itar>hail    /Jtli 

4  Co^.    307   ill.    l«7;    Cyuwfrrd  v.    Chicago  onion   Iraotion   wo..    13T 

111.    Avo.    153;    Jtff^^fTft*   V.    Chicaico    s;ity  hy.    v;fl.  .    168    HI.    App.    ISS) 

Uid   alao  baoauaa,    aooor(!ir..,    to    tha  uneont radiated  avldena*,   i«   at* 

tarptin,     to   board   tha   ear   plulntlff '•  aaw««ent«  were  personal   aB4 

▼oluntury.     MaiaddfP  ▼.    uhioago.  haan  lalaa4  4  P^iflo  hj,    lj.  . 

149   111,   App.    89«;   Carrier  7.    Uiioaito  uj/t.   Co..  1»B  ill. App.   326; 

Piper  y,   breen.    21«  ill.   App,    §&0.)     iioreoTer,   alnee   there  wmm 


.«tt  nokjnatfmai  «t.iu»«>n«1»ft 
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.'    .rri 


•  Al^te    ik     ijU 


«{1 


5  J.iga 


''ti.    >.|tw  jtiHit 


:AvL  1'  iii¥<1  titt/rtit  ir  nHiin^  i*>o%  .^^a,  ,tn  q^i 


<llr«ot   •▼i^^imee  on  both  »i<iea  oi'   th«  isau*  pr«»«iit«d  by  th« 
plaadiagt,    th«r«  watt  no   rooa  lor  th«  pr«»UAiptloB  «hloh  ari*«a  in 

0««««  wh*»r«   rof   ^^f§  ;^9qu,ltur   is   nipplicabifi.      I'eojla   r.    J.tt^. 
316  111,    52:   .^y^.^h..y:,,  ,.^.off«    3^;i  ili.    474:    BaurJ  y.   ;ia«k»li   .'jit^ 
JSH>4g.    vfcrjg*  »    24«  ill.    A|)p,    467.      ifurtn«xiworc,    the   court   In   inatrut- 
tioA  j&o.   II   gaT«  at   plniAtli'f  *s  rtto^u^st  aji  inatructioa   sabBtaritlAlXy 
to    the   ttaB«  «iY««t  fiia   tuld  «ii«  ol'  walo^i   «u«  coapl^iiAa.      Undtr  auah 
ei roonstafioaa  a.mT  acwpl«iini   eoul4  not  avail   aTan  li'  tha  laatrua* 
tlou  wara  arroueoua,      GoBBQlljatad  Coal  cq.   t.  d^mmi,.  146  111, 
61-41    ^H^^  T,i   ^-'a^^.^4,IJ »   1^6   ill.    4C8:   iiarnay  v.    ^miiX^ry   OieXric\, 
860  111,   54;   n.»sU»ig  .▼,  mt^i.i>,   Jftllot  A  A.-;iBt*>n4  ity.   'w«^..   878 

111.  Am, 

fh9  juili^afit  ol*  %h9  trial   court  la  aftlzmad, 
O*0o8Bejr,  i'.    J,,   and  MoSaraly,   J,,   eenour. 
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.-5i;i>«il,>itvv 

li 

37973  — .--n 

PXOPLK  Oi  rai    STATE  Of  )       /     / 

I1XIK013,  )     /  ^/'"  1 
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)  OF  CHICAOC. 

JOX   JUTEMAS,  ) 

Platiitirr   la  Error.  ) 


23  0  I.'^    519 


I, 


JttK,    JUatlCl  MATaiJSTt  MX.IVSiUiiD  THB  OPIKIOU  O^  THB  COURT. 

On  Jun«  S6,   1954,   mk  li>fe>rj4«tlon  «»»  rilod  U.   th«  Munloipal 
••urt  ag&lnst   Jo«  Juta^a0,   alleging  tJ^at  on  June  13,   1^34,  h«  aait 
an  atflault  uoon  l^lrxnie  and,  Lturibert  ^.   Crft«K«r  witii  iiit«nt  to  ic- 
fliot  on   tnelr  i^Arsons  bodily  Injuries*      liiore  was  a  trial  by  tha 
eoart  «ii<1  »  rinding  of  guilty  &•  ciiarged  vitii  Juajbtiiit  tner«oa. 
I>«f«n(lnnt  «&a   n«atenced  to   tljio  Eouao  of  Corr«otlon  tor  ninety 
daky«   fMn\  finad  ic   Uie   8tu&  of   ll^O.      The   case  Uaa  ba*n  broUi^t   ia 
this   oourt  upon   the  eorsotoii  lav   TfUQOtA  &Xofi«.      iho  rvoord  as  at 
flrat  fllAd  ffttltd   to   show  tnat   ilet m\Awii\.  waa  arraigned,    that  a 
plaa  to   the  infomtntlon  «ae  «nt«r«d,   or  that   defondaiit  vai-rei  hia 
rleht  to  be  triad  by  a  jury.     The  aonYlofciua  on  auo/i  record  oould 
BOt,   or  ecurae,   be   nuatftined.      Cahill'e  111.  iioT.   titata. ,   ltt35, 
CrlBinal  Co4a,   diTiaion  13,    sect  ion  5,    paragraiih  ?&&;   Peoele  y. 
Ivwaw.    39B   Hi.    451. 

A  euppletiental   resord  aaa,  heverer,   been   tiled  by   the  btata 

vhieb    ehove    that   the   reoori  as   erlkli^'aiij  preserited   to    thia  eourt 

vaa  otutilritad,    anrt    tnat   the   true   record  in   J'*et   ehawa   tnat  delend- 

aiit  vaa  arraigned:    that   Me   entered   a  pl«a  oi'  not  i^uilty,    and   that 

ha  waiTod  hia  ri|^«t  of   trial  by  jury. 

The  jud^aiit   is  affinaed* 

AffXBMBB. 

O'Connor,   y ,    J.,   and  MaSuraly,   J.,   concur. 
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yjttmfama    ...      ,  ..wftatftltC 


•i   itv.x'-'    '■  ' '■  • '•  •      -      '^^"•^    **^  l>»ttll  tilt*   s^«6 

*..   _,.    fc„„ —  .«..-,    vi.^- >    .4«  •  '.-.   ■>..<#  aafir  f\uo9  ulAt 

ftXiMft   lii««i«^  xtaMW   iu<    >.  J.  .limn*  «?-''       .  ^tr*    r    --f  ftAlnJ   Atf  ft^   i^Jhr 

•  18*  .XXI  ifl<  «siagtif 
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fo:m  a.  taTT,  chu-x  a  a.,  wiuHTtA* 

Ml4  FaA^K   J.    IXiiUiAtt, 


)         ■^i^Prc.y   CMXCAOn^ 


i 


2  8  0":  '   6 1  o 

kg,    JUfil'lC*  MATdHBTt   HRLXV^JBI^*  fHX    WPIAlOl.   or     .<-i:-.    wjJ.'lT. 

vrittwn  ijUaTAnty  «ix«out<?^^   tmA  dei.iv«r«4  JaA«  27,   IV^,  vuiah  ttat^i 
that  4«f«^>^i£uata  j^)iU!i,raix%»#d,  ^itiit  <» titter    i  liags,    th«>  pi\>-aiant  of  • 
Ie%n  ol*  135, vi>C   r»prA««i^t»d  bjr  csex't;».lEi  tiotv*  naid  i^oupoos  oi'   thmt 

Truftt  Co.    a  certain  9$-y««ir  l«»s«n<»ld   «Btiit^    ir.   pi    .!•«■  de»«ri¥*4. 
^•h£  !i,    Tai't,   Ch&rltc  &.    ^ightmiin   siiidi   frank  J.    l>urhai&  war*  AMiai 
•k*  4»/«r4ftrit«.     Wi|0ii«6ati  wae  not   a<srr«d,  htta  9lne«    ilaA,   aad    tjta 
•uit  haa  b4>«n  <llw%iA«»d   ac   te  hia. 

th«  all«ftfi4  guaraunliy  was  4«liY«ra4   to  tha  lill/iaia  «;tata 
Bank,   whian  aa   July  11,    19 IM,    olosaA.      Its   «0sat«  ii^r»   takan  aT«r 
¥7  t}&«  ?)iilllpa  <*ta%«  .^iatik,   wuioa  vaa  also    «laaa<l,    ani  plaintiff 
vat   a99<}lnt<><l   reealvrr.      7h«   •tcti.a^vnt  of   elalM   aatt  up  tha  Kuaraoty 
varbatlK  smd   allagaa  i  .at  tha  ^'hlXlli^a  ^tata  JUanJi  i«   Uia  a»aar  af 
tl7,SU»  af   tha  iiot«8,   no   p'*rt   of  »hlah  hmm  baau   paid,   aad   thai   tkm 
%mii\  priiiclpal   8U&  la    iuct  ^^'Ith   Int  rasi.      Dafandaui   ^aft   Ir*  hi* 
aB*«ar  adi^lta   ti*at  ^m   aiisned   U\»  daomaat,    -i   auhiitMitLal    eapy  al* 
«ilioit  ia  aat  eat  ic   plairitur'a  staLaM-at^t  af   «lala{    da^aa  laat   tha 
Illl/:oia  i^t^ta  ^ank  aceapiwd  th*  all«ttt>4  guaranty}    «dai%a  that  a 
truat   dand   ftatad   Juna   27,   19  29,   *aa  &r.4a|    4iif   that   it  vaa  nad* 
la  purauiujoa  ^t   taa  Kuaranty  and  dar.i«a  that  it  «a*  aada  hy  Jaha 
•tan*  and  hi*   aavociara*.      J}*f«r)4ant  Durhaai  in  hia  affl<t»Tlt  af 
ft*rlta  aata  up  thia  aaaa  d«f«Aaa;    adi&ita   that  ha  vigaad  tha  auarMity 
Wt  d«ni«*  thai  ha  oxaautad  it  ah  Juna  27,   !•:?«,  ar   that  tha  haaft 


^#«l»« 


1 
-.1 


-1 
i«  yivuMtls  ^iA  ml  amiktm^  iitm  <-a«#(I 


ma«l«  the  !•«&   relying  en   »u«li  {i.uttrMitjr. 

rh«   triaJL  b««$aift  April  12*   1934.      4t  Ui«  eloc*  •!'  ^1  tli« 
•Tidece*   ««fin   of   Ui«  (l«i'#i^<ifti>ts  pr»»*iited  atotione   lor  &  dif»et«i 
T«r^let  in  iii*  f»Y«r  «i£i^  pi^^lciiff  pretented  e  ;^.otlan   tiiat  tlia  Jury 
•heuld  >•  direoted   to   rmiutn  a  v«riict   In  hie  i^ror  A^Aiaai  tcUi 
d*f«f'd«nt«   f«r   th*   eu»  of  #S1,247.43.      Tift*   cuMri  bj    •tifiulMti«B  ef 
tht  yAYti**  tul&aitlad   tA^  «4iu»«    to  ta«  Jury,  x«««rvl04,   iti«  ri^iht   to 
th*r«Aft«r  d*t*r7,in«  ««  a  mftttor  9f  Itav  whotttur   thos«  aotioao  ahoMld 
li«v«  fcooD   allowft^.      lh«   jury   rAtun  «d  «  TArdlot  atfain«i  pisiatijrr 
and   in  f^^Ti^r  of  i3ux11i»  and  «  vordiet   in   fj&vur  of  pl^intift'     adi 
a^alsot  7aft,  rlth  dau^SNgoa  a»»o«ft«d  at  ^7fOC;o.      Xboreaftor  tho  o»«rt 
d«r.l«4l  plointlff**  ttotlon   for  a  Judtpior.t  ',2^47.45  <Mv'>iiiot  botk 

d«foua«Rt»«    allowed    th«  Motion  af  Puri»«M  loi:   a  judj^'juobi  oi<    tha 
▼ordioi   is  hlo   fvtTor  ttfi;»ia«t  ;  laintiff,    eot   avide   tfio  verdiot   a«olaet 
dofeadant  Xaft,   and  «I»o  «ntored  ja(1(^«>nt  in  hio  fw^or  M^^iaaot  plain* 
tiff  for  oooto.      From  tltaoo  ordoro  «md  jud^aonto  pl^iintiff  hao    tak«i 
ihio  ai^p«aX«      ^oro  ewi,   «•   think,   be  ao   doubt   ae   to    Uio  aaterial 
faets   eatablioha4  by  Xhm  cYldei:>oe,    altaoutfu  «u«h   ovldeiteo  not 
material   to   any   toeua  was  u^on  tke  trial   aXxoved   to   ho    lo    mo  i*iTj 
•Bd   reauXted,   eo   thiaJi,    in   oonfuoin^   it. 

In  1^'J>9    tuo  Ulinolo   v  tata  i^aaii  vas  doiait  a  benkiug  iMjolnea* 
la  Brancton.      defendant   Taft  was   ito  preetdent,  Villitaan,   Duitoan, 
Uabea,  Melt  and  o there,   «ilreoiora.      ^lakeo  eae  aloa   exerjti-vo  tIoo* 
•renident}  he  waa  a  brother-in-l-^v  of  M»»Try  JUmene  ilally,  irt^  aataj 
a«  attorney  for   tha  bank.     bo««  wao  eaahler  end  noaretery  of  tha 
board  of  direetora.      The  bylwwa  oi    the  >«nb  tiroTldad   for  aaathiy 
■  eeting     of  th«   '^Ireotoro  and   that  at   euait  aeetiAg  the  ilreetort 
■hoMld  axauine  tha  lotne  a«4a  by   the  banJi    «urln«,    the  oreoeding  Hoatb. 

At  a  aeetiKft  of  the  board   in  January  er  /ebruary,   19  9,    tna 
mablng  af  tkio  lean  mt  ^lft,i>uO  wae  eug^eeted.      Ihe  party  aaat  aativeij 

intereated  wae  «ig}it<ftan,    and   xaft,   prcaident  of  the  bMk,   alea 


,  .i   «.'&V>   sutii94  Itkni    siCI 

ocJ  ;»«»il'l*.:!i»s    sua***"?*   «ri# 
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ima. 


<<»bl»*v« 


,  *«od 


i*t$  •Hi. 


ln<llo»t«4  «  d««ir«  Inat   th«  lomti  h*  k.«.4«.      tJi«  written  ^Mi^mntf 

iniieAt«a    ih»t   Joiua   StoB#  for  hlivteelf   »fcna   ethtr*  »a4«  Mi   «(<pilea- 

tion  to  th«  l>».k  for   this  lorn.      rh«  «9plloatlon  i%»«if  ii»s  ap. 

9ar«iitl3r  hmtm  loat  m&iI  w««  not   in   f»'rld[e&e«,   but    tho  d«Berlpttem   la 

tho  jisu»r«nty  -V'SMXct   »»«k   to   l»«»  ourflolftnt,      iitoD«  vao   »  olork   in   o 

C3ilc«<to  Iaw  off  loo,   an<^   th«  ovt'l<«rseA  ol^»rly   Ittdlofttoa   tli»t  lio  «oo 

•X3poct«d   to   9et  HS  «  "AmmLj*'  in  tho  truisactiona,  his  nfu»m  koing 

«««4  by  otiioro  at  a  mfttt'^r  of  eonvAnionco.      Iho  m«tior  of   tlio  pro- 

po«*«<l  loon    co««  teeioro   tho  boarl  of   aixootoro   «l  arroral  of   it* 

•ubaoqU'^t  aoetinga,    hii4   tin^r*  v«ra  ol>Jectlona  by   ao»«  of   tho   dl* 

r««t9ro  irho   thought   tH»t    tn«  bruik   isthouidl  net  n»vK;e  •  loan  of   atioh  m 

Mioiftnl  apoB   thla  kisvi  of  soeurily.      At   the  ^riX  aioat^ag  of   tko 

boori  it   wao   it|cr««4   that    the  Xo«»n   voiila  be  aa^da    to   John  iitoao  pro* 

▼idod  throo  of  tho  nirooto;*  ?E>ouXdi  guaranty*  it.     Mr.  flipiiiaaa 

▼olunto«frod    to   t(uararit«»    It,   Ur,    i'aft   tJ^oo   ▼ulax:t««ro4,    aad   if  tor 

both  of  them   h*6   talko4   furthor  «lth  Durhoa  h(»   nald  ho  aloo  woaXi 

aign  th#  /guaranty.        >h#  m»Ltt«r  ^as   than  roforrod   to   tbo  attomay, 

ftr.  I.olly,    to  4lraif  up   th»  noeeoaary  papera, 

Tho  ainutf^a  of   tJto  boar^   ef  dirooiora  vita   rafaronoo  to 

thio  trariaaot  ion  la  «e   iolloi^e; 

*en  aatloa  na^o  by  Brueo  <^.   Asa*9»,   soeoDitd  by  ^arloa   \, 
Vt^tiaaa,   author Ity  iras  gl-van  to   tho  offloora  of  tho  btint   to  aalco  a 
loa«Ohot4   loan  of   |3n,00<:),00  on   t/ia   j)ro;>arty  loo«ta'l  at  1M1-43-AS 
aharaaa  avonua,   &Tanoten,    Illinole,    to   John    itona   if  >.4«ara.     r-tft, 
Ourlkaa  aB4  Vl%btn«i  will    {^uarurit^a    to    pay    tho  loan   in   aaaa  af  do- 
fault  of   lrit«root  or  payaont  on  prlrieip«l   in   oonnldoratlon  of   tho 
lOit.00  bHing   aanii:n'H!    to    then  ir;   oaaa   thoy   mT*  obllgad   to  pay  tho 
loan  an']   if   tho  pro^oao4  loaao  ahall  bo  approvod  by  tho  Bank 'a 
toufiaol.* 

ypr  roaanna  not   dl«olo8«d   by   the    record   tho  o^nora  of   tho  praaiaao 

thoroaftor  daeiiod   that  Hanean  ahould  ba  oubatitutad  far  tttoao. 

Vhllt  t'ilo   aubatitution    ««a  iiot    lorxaliy  aoooptod  by  raaolutloa  of 

tho  board   at   any   tiao,    Kakoo   t«Btifi«4   tnat  all    tha  dirootoro  woro 

Infomo^l  of   tho  cdiiango   -uid  guTO   thoir  aoaaat   tharato.      tha  laaaa, 

tho  tmat  do«d  nn^  thm  lotoa  writ  all   aaaautad  by  Gharlaa  F.   aad 


VvJ/I 


il    «»'.:{     nur.i     >'.'-<:XO!«i-    A    &(ilikBlitii 


;Xf.t 


r  A   W  k  ^>         >-   -4         V  .! 


» "  a 


.•)a9#^«ii«u4   «1JV 


t    •«# 


May  K.   Raaa«n  ftn4  w«r*  «1I   i3<&t«d   July  27,   X9a««      Ihle  loiui   ie  nitntan 
t»«t  feraualy  aiti^rw^A  At  a  B»»ting  vf  tn*  b«Ard  of  4ir«ators  to*lA 
July  9,  19S^,   at  ofhieh  4«»f«n4ants  w«r*  9r«a«iit.      th«  l««n  w»a  mi. 
terM   in    tri«  I««n  taglotar  of   th«  Ibank  «•  >to.   l«4;i.      ilao   sutry 
•hovtd  tho  aw**  of  Cha.3M(»»  l^,  HftBocn  »a  th«  na&ttr  oi    tue  aotc^s  lOiA 
trust  d««4j    that  th*  cunoant  of   th.«  losua  w»«  ^35,uvv,   r«{>rosont«4  by 
prineiptl  aotet   f»r  |&«:^   tAon;    that   th*  proislooo  voro  »t  lft61*6$ 
SheraKAA   avteufi*      Xao  guarftuty,   tlat  leiiao,    tht   truot   dood  wii   tho 
cotof  1»«ftr  tiio  •«»•  d«t«. 

VleAtsft»  7«B  is   Cftliforula;   ho  oxoauted   th«  tiuaxanty  ti.or« 
•nd  »«]tno«l9<!i^«dlt  before  a  notary  puttlie  of  L«a  A04«3ioo  County  on 
July  1.  19  99,      t»ft   «lfi*»«d  tr,«  44u*rauiLty  and   aoJutewl *dfe,od  It   bsforo  • 
BOt<iry  publio  In  Cook   eounty  July  »V!s,      ihore   la   »o»o     ovido&«o  trad- 
ing  to   enow  tn«t  DurhwB  •lii;nod  on  July   9tli,   but   tno   cortiflcAto  of 
tho  ii«ti»ry  ahowa   *U»t  ha  aolmovletdgad   t&«   axeoutlon  of  tho  fsuafmiity 
Aaguot  84,  1^2©.      Aftor  olgtiijdg  tfao  guaranty  Isd't   dolitorod  it   to 
attnrnoy  &oily  togotaor  with  a  oaahior*a  ciiooM  of  tho   illinola   -  tata 
bank  for  |19,01X>,  pay»bi«   to  tiio  ordor  of  C,  a.   ko^jomad  at   «1., 
0«r««Tt  of   tho  iirwBlaaa.      Taft,    at    th«   tia»o  of  daiivorlA£   tlio   «^o«k 
to  attornoy  K-olly  dirootoi  hLa  in  uritlng  to   doliYOT  It  'whoa  oil 
tho  papers    vre  in  ordor."     THirtiaia  t«attflo4   tiiat  ha  ro«UI   tho 
guarwity  boforo  U«   HltiAOd  it,    inolullnn  tha   olauoo  whlcu  atatod    that 
tho  leaao  waa  b«t»oon   "aohwall   anl  otnoro  as  laoaoro  oad  oaoUior  aa 
Xooaoo.*     tio  (aado  no   inquiry  na   to  wao   thio  othor  looaoo  «aa. 

th%  ovldofioo  «ha«a   that  tot);  dafaurtonta  know   that  itoaa 
aad  MaaoaB  vara  duatt^ioa  in   tho  tranoaotioa  who  poralttod   thoir 
BMOOa   to  bo  uaod    for   tho  ban«fit  of  oU&ara.     UwXiBon    tiioroaftar 
aaaigaod   tho  leaoe  to  TaTt  who  hold  it  for  tho  bonk  ao  ahawB  by 
hla  lottor  af  Ootobar  Id,  IfSO,  to  hr.  Boat,   oDothor  diraator,   in 
whioh  ha  atat^d: 


ft 

^.  :■■"''  'ti%t 

9n  •At 

,        .    :        j\  AmM 

Ot 

Mi    t».  *«»'   ••««  X    »iit 

.A,  .»«•««£ 

JAM   •sa«bi?»   «^ 


"At    tn#   tin*  Hm  iMttk  iMilTMA  %•  m9k9  fk  !•««  •£  f«B, ()(/(;  •n 
thlr    prop«rty   -uw'   b«f*r*  tajT  «*»«3r  •••  1»ai«l  •▼<^»    Wi   ft«i»i(,au«nt   of 
thl«  Iff  AS*  ^%t   taX«n  P|r«ns  Mr,   i!aea«n   lux)   thia  ««*  put   in  ajr  niMft« 
for   ih«  prottotion  oi'   th«  bib>  it   u6ri   in   oonsidcred  by  &•  a»  protat- 
tlon   r^r  othar  int<»reista''   partita   Ik    thin  l9»aa.* 

In  th«   aas^a  l^ttar  ha   al^o    ^tat(^ij»    "Va  »«▼<"•   thia  Maal^nK«nit  en 

r<9Cor<l   in  Ky  nnoMi  oi    t   is  1«aa«.  "     /^rll  li,   19  51,   lu   raaoocMi  t« 

AH  Inquiry  a1$out  thia  lows  frtm  ClwTaXAni,   Ohio,  kr,   l«ift  wrote: 

"TSta  ioeoae  fro«i(  th«  property  iJoiitwa't  tnu.*  eara  of  all   the 

•je^eaaea   a»   the  but)  iii*^   is  oid.      The  int-i.tiori   oT   l  i"  ovTnera   l»   te 
1»uili   a  ▼*ry   flna   'ouilding   nRl   at   Vt»t   ti»e  will    aacure  a  new  fcAn4a 
Ifeup  'Ui*   tiir  praaesit  will  b*  paii  oi'T,      in   a^iuiox)    to    tnla   thare 
ia   %  paraanal   j.ui»r?a.t««  "by   t  iX-f?e   r-we  onalble  wer-  efl>rint.'   •<l'<ltipn%l 

teor^rit^  ©o   the  'tc«s\«. 

Our  bank   ie   at  ill  h(il$tm^  ««ss<»  ol'   the  "fton<ll«   aowetJiing  like 
#10, COO  a-..d  we  cor»8idar  the  iriteetf^aont   R^^cfure.      Iwts-'raat  tjayr^cnta 
trill  V«  rat    ajs   Us*^  »OB*y   deposit©!!  frsHft  th**  Hiillihiii   i»  rawaya  en 
hmnd  at   t^iia  bajak.* 

Ijq  via*  »r  th«  «r««w«9Bt  ef  ^«f«ii4air-(t»  that  Uiey  carir-et  "be 

keld  ))ee^»e    imuma  wae  »uTe»tit«t«f4  f«tr  Stone,   the  ^.uararity  itaelf 

•  taa;8   te  fca  a  neeeeaary  part  of  aay  »d«Qttata  «!t»t«»«i.  M-t  of   the  f%eta. 
It   la  ae  follo'oai 

"auaranty  to   the  lU  tnela  State  hma  of  BViirtWI* 

June  ST,   Iwif 

Vhereaa,    or'    *pp3icution  hf*»  l>*^an  laada   to    the   Illineia   ittfitc 
Banlc  ef  Xvanaton  by  JOHIi   4T01ii&,   on  his  o«ii  be  all'  and  ethera,    I'er  a 
lo.;ai   in   the   aut.  oJ'   trirty-flYe   th  us'iri'l   .-^ollura   (^S'^.v'^O)    to  be 
«Ti4aciee4  by   aertain  not  "a   or  bcjida,    to   be    e«cura<l  by   m  dead   of 
truflt,   wn«r*»iri.   the  Chicaj-o    Title  &  fruat   Co?.pttriy  i»   to  be  truatee, 
•onve/ittft,    aa   aeeurity   for    «&id  rotoa  or  bon^a,   a   eartain   iOaaehald 

•  atata  cr€%t«d   in    tjJiA  by    skii   iU'^enture   oJ    l*»'i»»  :,,nAm  by    -jirt   between 
MOhAisd  h.    iUiv.AU.  ati !    2tu«ro,    d»   K'aaora,    wcl    :^oLner  tta  l«taaea, 
to  be  presjoiiilj    «>:ec..t».'d  ot^    t)i«   prsfi  leea  (il*acrib'=<d   ae   follo^a: 

ana 

theraaa,    aaer^  mI     <»   let   a  gttceirl^oX  jer  iti    aai4   illiueio 
Stata  iionk    tuiJ    v»    iiraotor    Ui'^reof ;    iOiA 

Vhereaa,    aa   ooiialfieratlor.  U«r»^t»,    aacn    of   us   is   4ci»ir  ua, 
on   HCO  unt   of   the  profit    thai  '^iil  b«   realiaed  by   aaid  illUioia 
State  Bank,    an-J,   in   turn,   by   «aeii  of  uo,    that   i»aoii  lea*   ahall  be 
■ado  by   aaid   XliUoia    it^tft  BuiJi:;    md 

Vhereaa,   at  a^iitional   eonaidaration  aaen  of  ue  aciinowiadcee 
reeeipt  froa»   aaid   ililnoia   Jt^tr  iiank   of  ona  doi  i  »»r  {»l.<>i-),   and 
oth#r  good   and   Taluuble   ooiiaideratione   for    the   axeoution  har^of; 
and 

Whereaa.    eaid  illlnoia  otuta  l>a&lc  daelin«a   to  aaka   auth 
loan  vritheut    t,;ti«   ^^uaranty  by   «aoh   of  ua; 

Therefore,  wa  jointl.v    antJ   a«Terally  h*reby,    for  value 
rao^iTOd,   frVJ'krHi-te*'   to   »f»lfl   Xllinoia    it^te     BNnk,    nn  1   te   aaid 
Illiaeia  £>t  'te  UtMk  t%r  ai^d   en  b«:.aif  of   all   eubaet.uent  holder* 
of  aTldanoee thereof,    the  puyiaent  of  aaid   ihArty-flT*   tae«»«n4 


fj'tvi   initifisl   aa 


3"  miir  ill 
{a>v«li»l  ««  ai  #X 


U    ttlWlUI 


j;»«v^K4  *a3    ,t 


ilpXlare   (3rS^,i>'wO)   with    thi*  lfit*jr*i»t    th«r«oii   «p«eifi«d   In   •aid  nat«« 
•  r  bon^Bf    fto«<^'r^tn£   to   their  tvnor  ^md   vh«    t»nor  of  ooupom  t^ioog- 
im^  th«r«t©,    »«   wsi^  wni»B    t)i«y   B<»Tir«vrttl,1 }?    «hall   b*cor»    'uf»,    m.^^    tho 
ttrlet  ob»«rT»nc«  tey   fu«h  l«>BRt«s,    anrt  i»y  «v«ry   H«»i«;nft«  un(!»r  8&14 
Ir'^ftulure  of  l«a«e,   af   all    tii*   tsraDi    tnd   obli^r^tlonff   th<ireor  ^IthL- 
eut  default;    proTJ^e^.    tn&t   in   ca««    th»  leanoQ  or  6«y  iiAni,n««  of 
th#  lc>«9<t«e   >.iTi'*.9r  •aii    Irii'iWtur*  of  1*   •«,    imaai   makw  lu.y   dtflnult 
in   eespll'sne*  vltu   thp   tert^j*    «iA  obil£<-!tlcjtj«  of  b*1^'   1ft  den  tare  of 
l#>«8e,   or  there  ehall   ir*^  mij  default   in  p»^-u>en{.  of  any  of  euch 
aotes     r  bonda,  wt-,    sji  i   i«n*ci    ©i"  u»,   u?on  our  pr©Rpt   «ncspll<ir.oe  »'ltli 
the  terms  hTeof,    shall   ¥e   »uferog»t«d   to    all    ol'   Uiif  rl,,j.t«,    nrlvl- 
leges  flu»4   eeoi^rity  ©f   flal4  Illiii   i»   3t:*t<*  I>arik   In   orvld  l»i<ler>tare  of 
lease,    sal^S.   ?!*«•(*  of    tru«t,    aad   aalr*  not*»   or  l)f3n<'e,    '^^lt-^    thft   full 
▼ttlue   tbPrrcf   lu  ue   ''dUd   t«aeh  oi'  U0  over  '-^n^.   «.hoTe  i&ctking   suld 
Xllinsi©   ^t>»te   Eauk   ■«^hele   it.   tae  previeee;    In   which    eubrcH^tlen 
eaid   Illinois   3tate  Zi^nk  aor^ty  ft^r^pc    to   »x.«oute  «ny   onpere,   bricg 
any  suit   or  te>.k.P  any  aoiloD  nee«s»<&7y   to  t^iive  eotaol  ^t«  eff^et  •«• 
eor4in-^ly  for   the  protect  iou  of  u»   tuK'   i^ach   of  ue. 

Wherefore,   «fP   rmd;   f^jiei".  of  ue  £«refcy  coir^nrrfit   «wad  aigre*",   mi 
of orncad  : ,      1th  aaifl   ilUnoi*  t^tjae  limnk   **Bi   crvery  oubeor^uent  noldof 
of  each  of  e»i--}  uotee  or  bon4s. 

Sehn  a,    Taft  (aealj 

frnnk  J.   iMnamEi  (£>ecd) 

(ae»l)" 

Xhe  fcM»to  »u«BffiLiftrl&ed  «aid  &i:   «4ualy»l8  of   tiic  guaranty,  ve 
th.lBk   eoEi^pel   the  isferonoo  aa  »  sifttt«*r  of  Inv  tliat  r>i  ulntlff  lo   en- 
titled in  thio   Mttlon    to   reoover  the  full    Kc^aunt  of  his   elnin  froa 
lioth  Aof et.'liiHia.     '£heix  principal  ooatt^^tlon  aeriae  to  be  bneed  upoa 
the  theory  that   tlie  uuarenty  f»a«   t  at  of  a  loin  to   John   ;^tone  an4 
ikat   t'noy  are  not   lia)?le  b»oaust  tno  loan  defaulted  on  «aa  one  mado 
tt  Cberlea  f,  Mmisoa.     IStoh  ii    the  oral    i^Tldeaee  whieJi  RHkee  the 
fssieta  el  ear  vere   exjOludedl,    thie  would  not  be  a  neoeeeary  Infffrenet 
fro&i  the  languai^e  of   the  liuaranty.      It  ie  true  it   r«»oitno  an  appli- 
oation  na«1e  to   the  bank  by  John  3tono,   but   it  lidila  that   it  vae  »a4« 
for  others  «•  well    «e  lor    .iast»«lf.      Ihia   reoItutloB  in   tae  preaabls 
is  not  at  all   Intjone Intent  with  the  laftgua4k;e  whioh  a\>pears  in   tne 
^o4y  of  the  ,  uaranty   to   the   effeot   that  thw   eiders  tfuaranteed   the 
¥ank   the  payaoot  of   the  notes   utnd   ooupons  aoaordlag   to    their  toast 
SBd  the   otrist  obeorvaiios  by   the  leaooe  and  hie  aaeiitnoes  of  tliS 
toms  of  the  Xeass.     Moreover,    the  prea»!blo  diatinetly   et«t<^B  not 

that    the  lease  shall   rua   to   Jsnn  dtJAS   iMt   to   "aieth^r  ae  leonoe." 


il  •«.:i    >.^.ft*f   f:7^'^-,:^r:''^  -^trtt^t 


t?  •:  '!:-■ 


{i 


■tl?t      1:^: 


•  -,.                           ■  ■ .    l 

<»/u:    "  ■  •                                                                     •  ■*. 

»tfT   "Tr    ■                     ji   tilt  hOK   fJ«^«'»;,    «<Cy    t€   ••<ii?TT*'3.rfc  t^tTtt    Wdl    biM 

0*  not 


l^ttl  tridwiet  was  A4R>ttt4«!^  to  «h«w  tl>at   tlils  1««mm  «%• 
Rans«n,    and   that   •Tld*ne«  was  ad;  Inaibl*  me   tJa«)  Bk^my   citei    oas*s 
•ho*.      Th*«   rul«  «hle!a   <a«f ©nijinti  urg*    «tr«nuoii8ly  with   r«f«rt>no«   to 
ih«  ttriot   conttrsiCtioR   of  m.  contrmrt   »f  ijuaranty  le  aot   apolicafcl* 
h«r«.      Th«   r«fer«ie«  Ir-    the   contract   to    "ajfiother  a«  Iwtaa*"  would 
)it   <mtir«ly  aAl»iguoa»   an4    doubtful  without    such   »Ti'''»nc«,      It  waa 
adBiiaslblA  to  or<!«r  thtt    thi*  intention  of  tiao  n^irtiv^a  to   the  a^r**- 
Meet  Ki«^it  ba  &a««rtftlRft<i  an«'   earriei4  out.      i^rtffl»9r  v.  ii»4tlhonay ,, 
13S   111.    536;    J^,;!^i,.3rtianlEf  v.    Oir»tt@bore  ^.f,;qu   yp..    7"   111.    Apo,    950; 
JtahlgT  T**.    ice.   V.   Woeditft.   3Sl   111.   A^ri.    177.      Xhf  rjle   1»    that 
parol   arl^tiweo  ie  always  %(l^i««iVtle   in  or«!9r  to   a«c«rtala   «ituar 
th«   Identity  ol    tae   p&rti««   to   the   contract  cr    the   aubj«»et  aiattor 
to  trhiok  a  vriit«R  iBatriii!a«nt   rfffer*.      1^1  a tt  T.   Aetr^ft  Ing.    Cq^.  . 
XB3  111.   11»;   i;uMbcrJi i^df^a  v.  I^roo&a.    235  Hi.    249;    i^uolxt  ▼.   ^itt~ 
redKO  J!   Go . .    242   111.    dS;   P<t»hody   y.   £>»wty.    81   111,    Ann,    360;   Jaur^f 
Maohlng  tforka  v.  itandarln   Inn.    325  111.    Api».    -TiBa, 

Ml«r«,   tha  unoootradioted   ovicii0.ue«   piio^"*?    tant    tho    Illlnoia 

ttat«  Baak  mado  this  lean  In   l\ill    rellixneo  an    thaa«   thr«#  r>lr<«etor« 

vho  9k%T9*^A  to  axaoutf  tha  Kuaranty.      In   juntnaas  aB<l   f^ir  d#alins 

thty  lu^r  net  no«  ha  allowad   to   ra  u'li'^Lt*   it.      It    i*   conoaded   that 

iliiire,   aa  h«r«,   hoth  partlea  ft:0T«  lor  a  <tlrectod  vardlet,    it   it 

•Q[uiT!fcI«nt    to   tho   0ut»sii union  oT   tha   oaaa   to    tha   coMrt    tnr    a   trial 

vithcut   a  Jury,      tlunaaf  ^.   *.   Y.   l.ift   Ina.  .    W7  111.    App.    «9T, 

Under   the   lav   aa  ~«a  Tie*   it,    iafeut^anta  are   both  liable  HXid   unier 

the   eridenee  plaintiff   la   entitled   to   raeoTor  the  aua  of  917, ACO 

with  Intereat   taaraon   at  *i  per  oent  per  annum  from  Jun<»  27,   1930, 
to    the   date   oi'   the  rilintr  of   tuie   opiaion,    aaeuntxng  to   the   total 
•ua  of  4'':3,QQ0.76,    I'or   whieh  Jui»<n«»Dt  will   he    «»ntera4l  OKainnt   ie- 
fandantp  «n;)   i/i   fuTor   of   plaiiitili    in   tnia   eourt, 

0*C«nr:or,   ?.    J.,    and  iieUurely,   J.,    eonour. 


»  f. 


,XtV' 


♦  ♦.%»-     ♦ 


rX    .1X1  C«£ 


x^.  , -,  •::■■-? t,-n    1**''    •■■■     ' w> JTijylll^* 

.    ......  ^.,»    -«*^l^ 


,tM»iii  .     .  .  .T(»aa«!)*0 
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'  28  0  I.A.  61-!  + 

MB.    JUS7IC1  MAiaimT?  BiLlVKftSD  THi;  OPIKlOii  Oi^   ¥HS   COURT. 

Plaintiff  has  appealed   TT^m  Ml  •S1l«r  «nter«d  JvorcB^vr  S4, 
1934,   on  notion  of  Aefon^ant,   T«e»tlag  a  JuAgnont  therotoforo 
outorod  on  Oetober  II,   19 M,    sffttlA^  th,«   eauoc  for  hearing  on 
lioTOtsber  27,   1934,      Th«   mctlon  ^as  bogus  Soooabor  16,   19 S3,   bb4 
«ao  Id   troTor  for  th«  conversion   of  Qortalc  {)ooarlb«A  poraooal 
property.      Thtt  rooord   ahowis   tm«  dofeuilt  of  dofoti^Hnt  Janaajry  2, 
1934,   for  want  of  appoarooaeo,   a»  order  on  ^amiAry  lo,   1934,   sot- 
tlBg   tHo  dofault  aeido,   anotiaor  default  for  want  of  an  affidavit 
of  aorits  OB   January   29,   1934,    ju^gaont   mtialnst  dofan'iiibt   for 
#2490  whieh  was  oc  yobruary  6th  tii«r«after  sot  asldo,    and  anothor 
ordor  of  aofoult  on  ftariOi  9th  for  fftilur«   to  fil«  an  affidavit  of 
aorito  and  jttd«;aont   on  ^aroh  IStia  tiioreaftor  for  ^ZABU  whioh  was 
••t  aoido  on  «aroh  IStn. 

Zho  rooord   a.lao   oitowe   that  on  October  11,   1934,    in   tho 
absoneo  of  dofondar.t,    tho  eauoo  was  tried  by  Jury,  a  vordiot  wao 
onterod   against  dofonflant  and  plaintiff's  daaugoo  wsro  assossod 
at  |2iao.     Oa  HoTOBibor  a4th,  imieii  was  «oro   than  30  days  thoro- 
aftor,   a  potltion  was  filo4  purporting  to  ba  in   support  of  a  aa* 
tion  to   sot   asldo   tho  Judf^out  of  Ootolior  11th.      Tho  pstition   o«t 
vp  in  oubstanoo  that   tho  attomoy  for  plaintiff  had  a«ro*d  to 
notify  attorney  for  dsfsr.dant  whoa  tho  oaso  would  ooao  up  for 
trial   and  had   failod   and  noglootad   to   infora  hia.      Tho  petition 
purports   to  bo  worlfiod,    but   an   oxa»ibation   disolooas   that   tho 
▼orifioatioa  is  only   to  tho   offoot  that   tho  affiant    is  tho  poti- 
tioaor. 


,»21XI£II  ISniSJ[29 

{ 


H^tJftr'ti  ifiww  Tccii    ^^io-'h*?-  t^-^S'Offci*   t»J^lt«  tX*»»t*t  •JtJ   gnolt 

•«c  «  lo  ^t««t(t»«  «i  •«(   •i  ,y«i#%c<i:iAKi  *»XX't  •««  ««i#Jfc#«f  •   »«•#'!« 

vol  qu  MRm  blu0w  ttjid  ftiU  «tt/K«  ^a«iMi1ft4  ^•t  ffnpiim  y{tl)tn 
•ift  t; "«    o'^-    C9all»  fl«ir«alJMXft  OUR  ^«^  ,i«lll«*tr  •¥  9^  utiaqurf 


3h«  f«tltion   (!•#•  rmt   comply  irlth  3*ctlon  2X  of  th«  liiini* 

•  Ifml  Court  aat  asd  vould  net   .luatify  the  order  eDt«ro4  if  tho 
judgBont  of  October  Xltit  had  not  been  Kodifled  on  i>eTejeber  3Srd 
en  ■otien  of  plaintiff  himeelf.      Tbis  ord*r  le  not  abotreeted  but 
•ppeere   in   the  reeord   (ud4  reoltes   uiet  due  notice  haTlng  been 
•erred  on  the  attorney  of  reeord  for  defendant  (Uid  the  court 
haTing  beard  argimente  of  oouneel   found   that  it  had  JuriediotiMi 
•f  the  tubj«et  matter  and  the  p^rtiee  thereto.   It  fae  ordered   that 
the  Jud^-eaect  ef.Oetober  11,   19 M,  be  oorreeted  and  ewieiided  »• 

as  to  read: 

•Trial  by  jury  j^  parte  a»d  jasn  obetante  Yeredioto.   the 
Court  flnde  the  defer^^^nt,  Minna  i..    3turts,   guilty  as   oharged 
in   the   Ctat«aerit  of  clalsa,    (i.a?s'.f*ge»  $948^  in  tort*      Jud.jnent  on 
finding  a4i;alnet  the  def<^^«^ant»  ki^na  i^,    ^turtx«   li.    the   eun  of 
$2480  an;l   eeete. 

*lt   ie   further  ordered    tiutt    tue  iit-tepent   au^d   AffidoTit 
of  Claim  for  def#iii!ant  be  tuad  tke   sac&e  ht^reby  it  dienissed   for 
want  of  prooeeutioB. * 

the  effect  of  this  ordier  i»««  to   set  aeide  the  judipinnt   thrretoforv 

•ntered  on  the  verdict   of  the  jury  upon  pl&lntiff  *d   cl«iiA  and  alt« 

to  adjudicate  a  elaiai  Bade  ai;;ain»t   plaiutiff  by  def«»n(iant.   Plain* 

tiff  ehould  not  be  perukitt<*d   to   stultify  hiia»elf  by   taking  incon- 

•  ietoit  poeitiens.      The  juried!  ct ton  of  the   court  haYing  boen  bjr 
these  proceedlagt  re«tored»   it  wae,   we  tiiinJt«    oertaltily  within 
the  discretion  of  the   trial   Judge ,   who  «a»  fai:L>iliar  elth   all   tho 
facte,   to   set  aside  the  former  judt^i^ent   end  place  the  causo  again 
•n  the  trial   calendar,      ia  Yiew  of   UiO  confused   record,  we   thinJi 
it  was  well   for  the  parties  to  begin  anew. 

The  order  is  therefore  affinsod. 

OBSMM  AyFUQCID. 

0*Connor,   P.    J.,   and  McSttrely,   J.,   ooziour. 


#.. 


14;^      :    *  jliiat-X-o'     ^A 


«XX9*i«rti»K  ho*   ,.l    .1   t<to-moP'0 


LllXIiOl  MAMA, 

Apuell^.t, 

▼»• 

CHARL^vS  ?.    r>CEWAKT2   tt&4  LAVI^IA 
t«    $Cf^AST2-,   hla  rile. 


::^r? 


ICU'AL   C^ 

CBicAdu. 
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MR,   iyi:»TXCI  iiAXCiatt  Mi^XVftHHP  XitS  KiiiX^l^k  OM  TUS   CCyKZ. 

vlth  Intrtr^at  not -•  atta«h«(|.     th9  itrlseipal  not«»«  w*r«  <l«t«4  «% 
Chlumgo,  Oat©  er  25,  192S,  »«r«  i*©r  #84=0  •acu  and  auAber«4  11,   12, 
•S4  IS,    rfts|»ftdtlv«ly,    ^aya^bl®   ie   ¥«ar«i(,wiUi  Ui%«'r0ut   m%   th«   r»i*  %r 
9ix  p«r  a«nt  per  eft»»a»,  pajrabl*  9U  th«  ii5tA  4ay     oi'  ooiote«r  uai4 
Aprtl    «afth  7«ar,    a«Lordli9u>   i^o   c(»upona  att«)i«]a#4»     ^oth  jitriMeiyftl   aB4 
iat'^r»«t  ««re  p&y«bl«  ut  tjtit  j^««l  2t)it«  Bmi^,   v;hi.ea^o.     Aoi«»  Act. 
IX  «nd  IS  Vy  th«lr  t^mi  »atur«ii  Oatobttr  26,   1934,   and  «•%•  Ao.   IS 
•8  Oeto^«r    -?S,   19  35.      i£«^«h  or   XH*  noXf^a  ;>rovld«(t   that   &ft«r  matarlty 
it  woultl  dratr  lQt«r#«t  at   tli*   r%t«  of  7  p«r  cMftt  per  fumw,   and   tta*t 
to   caa«  of  diafault  in  paynent  of  i»t«r«at   aD<t  tiia  eontmuaaoa  of 
•ueh  default  for  throa  <tAys,   tl^a  l«g»-^    o«>a*<r  vi^iiit  at  hia   flaatioa 
toalaro    th«  prtnoipal   aatount   to  ¥a    iua   i;»nd  pajrabla.     JCaoh  of  tho 
Rotea   alao    atata4   that   It  «aa   aecurad   by  &     ruiiL  daad   of  ey«n   duta 
to    tho  lioal    Stnto  iiaaJc,    truatao,   on   r«al   aatata  In   Cook   oouniy, 
Ulinoia. 

Plaintiff  allagod  in  hmg  atH;;«naiit  of  dial*   that   aho  vaa   th« 
^n,-y  f i^f  an4  logal  holdor  and  own«r  of   ii«i.i  i>otaa  lo   Haa  oourao, 
a&t   lUla&ad  dafni»;lt   la    Ux%  paymant  of   lni«raat  an  Oaiobar  Sft,   19St, 
aB!§  hor  alaotion    to   daolura   tha  prlftwlpal   a»uu«)t   iua,      Copi*a  of   tho 
■Otao   and  oenpono  *«tm  attaokiod   to  U  r  atataaieat  of   elaiai,    aad  in 
•a  aff  Ida^it   aha  atatad   tha  nataro  of  har  olain  m4    that   Uiaro  «•• 
doa,   aft*r  allav'liif  juat   erodita   ^d  sot-off o,  11677. »(/. 

Tho  ti«o  of  dafanlanta  for  filing  an  affidavit  of  aorito 


;'!^»  «»«  xla 

■i  *(lJ 

■J  if0 

^•t*f»  #««•*  »<Hf  •  't*-  t»-  M:tfov  ti 

•ft«6  ni 

,^  9S   X»o«i  ftJiU    o^ 

.«iO'\IXl3 

«Hi   «•«  ftru^ 

,f»>»'*r;'' •'    »;,  *     '■ '    rt^j  ,. .  .  i 

;*  iiTMhlWm  mm 


vAt  txttmf.mii  from  lift*  to   tU^e.      I^iefaulta  «at«r«A  wure   ii«t  atld* 
by  »tlpulati  n,    «tG.,   antlX  on  <>«p $. -'t^ibar   d,   Xii^M.   (tef^uaauits  ;'lltt« 
an   !UBft»d«d  ftffld«Tit  of  sj«rlt«,   rtrlt'l^A  ty  «^arl«e  :^.    Soawnrtc. 
This   »f2*lilaTlt  of  .<serlte  d«.<Xe4   tn^kt   oi 'iliutlff  <p)^8  th«  legal  oxn«r 
aofl  hoXdvr  b«r0r«  jeaturity  9I'   txis^se  not^s,   l>jt  «.T«rred   that  n«lth«r 
th«  &•!««  nor  oou^obo  had  b«*&  pr9»«M;it«^4   to  Uhitrlfo   ■^,   ;i»ohv»rts  or 
any  oth«r  4«ei'er.<*ttKt  igx  9«.y:r,e&t:    th^t   th«  jUooI   btntn  l^ank  huA  closod 
its   door«  prior  to  Cotottor   35,   i9t32;    tlifct  ueithor  plsvlntlff  tior  »njr 
ont  in  her  l>e'.«lf  had  gives  &otloi>  in  Trlttcc  of  th«  plaoo  wturo  th« 
BOti^fl  w©uiS  TbB  prOfln*iat'»<I   for  i^ajmsfiit.     The  sJ'fldeiYlt   urerroiS  thst 
Atro?:dar^t(!  '#«r«   ABd  always  h«»4  b««B  r«ady,    «l^io  tm^  willing  to  fay 
tho  iHtertpot   »JB'^  woul4  piay  it  if  plaintiff  -^ouXd  notify  them  oJ    tho 
pXuao  of  payxi.«nt,      Tho  affifiavlt  d«"»i«id  pl^intiif *a   rlfcht   to  ao««la» 
at#   iht  payft<»nt  of  tl^o  cot^e  ^jo^!   :^er  i«41  that  pXsiDtlff  vao   «ntitX«4 
to  1^X627,60  f  or  ar./  othor  «u». 

A  motion   to   »irii^'»    U.o  affi'.lAVlt  of  we^rlto  vas  6«Bi*d.      Hm 
oauoo  was  euhaitt^d  to  a  jar^  wHleix  r«turn«d  a  Tordlot  for  daf«n4* 
ante,  upon  «hioh  tho  court,  oTorrullng  ^otlon^  for  a  nov  triaX,   on* 
t»rod  jodi<s.»«tit,     Plaintiff  urfeeE"  for  risforaal   it\H.i   tho  Y^rdiot  of 
tho  jury  uuA    thm  jti(4^,a9»»t   ara  contrary   to    Ui«  manif«st  voight  of  tho 
•TidsncQ,   ani   this   is  tho   contrclllac;   .iuoctioii   Id    th«»   oaoo. 

At   tho  betili-riioti  of  th«    trial   a«f  ^iic}i»ftt«   ttinisrod   3X3B   in- 
torott  adwlttad   to  Vo   (tua.      It  ^"ti^s    refu.iad   juatifimbl.  ,    w«    tuiiU. 
sinco  oil   %h»    thsory  of   eit.wr  iil**lr.i;i j'f  or   dtf«i.daj;ts  it  was   ln»uf- 
fioicnt  bnoauso   ii      I;!  not  includo   tha   oejt?  of  suit.     &fl||kllftLJL* 
Bt#TS.   X64    1X1.   App,   44»;    Swap t land  y.    Yuthili.    M    111.    219.      l»Xai»- 
tiff  thon  pr.)va4   the  ^lanuiwonoss  of  tho  sl^xiaturas  of  «iafauiants  ta 
tho  inatniiBont   «uo<9  an,    «n4  pX«ilntiff  i^aTO  t<*stiihony  («)iioh  is  tts* 
eoAtridiotad)    •ho'otn^   that   atio  waa  a  bpna  f^(|f  lioXiar  in   Aum  aauraa 
bafor«   tha  tt.ikturlty  of  tha  itatao   and  oaMpana,  whiOti  ware   Utaii  ^ft^Tmi 
and  raoaiyad   in  eyldanea. 


•jjl« 

1<-.' 


■■i  foH«t  9no9%  Bit 


.    4A  »Ill  Mi   .il£if 


1b  Chloago;   thAt  «Jai»  r«e«iv*d   Ui«««  ifiot«»   fron  n#r   9i7tar  who  1  Wwe 
la  kinnescita,   uid   th»t  iust  l»«t'or«  th«  int«r«s%  «ih8   v*ua  In  Oetober, 
1952,    «b«^   turr:«d   the  udiftK  and   e«tt9d&»  ov«r  to  bar  Uraihcir,   iwrtixur 
kain»,   kja   attoreay  •f  Qtlcck^u,   in  order    Luat  he  nii^^t   glk«   thMn  at* 
tantlen.      th%   evidftiie*  suao    ^otrw   Uiat  that«  tisiraa  principal  nntat 
WW  of  •  a«rl««  Tex  tiie   total   ftK;^ouut  of  ^^SS^C^OO,    tx^ourad  by  the 
•«a«   tract  d*a4.      %%•  rririeni)*  aieo  sxiewe   Uint  on  uotobvr  :?9,   1939, 
ii\«   ftttorcey  for   pXukiatiTf  iil.«S  «  bill   to  aor«cXoee   ttxiu  truct   d«»4« 
Th*  Kool   ii^tdtta  Bank  wmm  %»«for«   tiist   tl^e  ole«»d  by  th«  Auflitcr  of 
Fvblio  ^«eottttt».      It  WAS    UA«r*for»  met   ^oeelbla  to  T>r«v#ftt   th«  n»t«>« 
taxi  «««t?«fi«   t«   it  for  |»«yiR«mt«   ^m4  nt^liatiff  oleima   ti^«t  it  vas  not 
eaeaaeary  ta  Aa  aa,  oltiag  fe^y  .^-f.!;.!*  ^^Ift^fty*  A*A'IC.''!I,  ^-*''   ^»  -?»yry.  11 
III.   46?;   Y»i^ta  y.  Biwraay.   ftS  111.   61;  Barber  v.  ,£al..l^   77  111.    f^o. 
l}«f«ndaiits  on   the  contrary  raly  aa  aeetlon   TO  of  tha  ^ecot labia  In* 
ttrvuTiact     aot   (Gahill^a  111.   K«v,    iiitiatB. ,   1935,    ohAQ.   99.   p«r,    tl, 
p.    1921),  whieU  Ifi   aubatanea  providaa   vimt  preaarttuient  for  tasraiajat  af 
9,  na^ot labia   Ins'tru^a^it  ia  not  neaassary  in  ordar  to  antki^^  tha  nar- 
•eB  prii&ai-llj!'  li«>Aa,   oxaa^t   in  e«ae  oX'  bi&<ik  netr^s,   but   ttL*Lt   if   tka 
Inctriuncr.t   is  i>%yiibl«  at   a  •ptscial  pXaea   ad.\  tna   dabtar  la  abla   audi 
willing   to  pay   tt    thera   at  mat«irity«    aueh  Jtbiiity  and  willitii.Miaaa 
mr%  aqalvalant  to  a  taiiiiar  of  payuant.      Cnarl«a  i'.    Jdhvarta  tcati* 
flad   that  daf «a4aa%«  w«ra  alwaya  «riliint>  a&4  ubl*   to   pay   tna  ia- 
t<*raat«   tM4  dafai^dantt  ar«,ua  t^at   tUia  waa,  uudar  tn»  ciro '&ntaitoaa, 
MulTal«Qt   to  a  tan'ler  on    taalr  part. 

Thrn  avi'ianoa   oonni<)«rad  aa  a  Wiiola,  wa   tiilnk,   do«a  not    oua- 
tain   thia  •oBtai;tion.      .'.«   alr«a4.y  atatad,    ti^a  «oal    iitota  l>anic  waa 
aloiaa4  wkian   tha  intaraat  fall  4ua.     A  wiiiini^naaw   to  «ay  in  a  plaaa 
Bat  1a  azlat«t<oa  'MA  not  auouni   le  a  tan4ar»     Tha   avi'lanaa  aitawa  that 
•n  Oetober  89,    l^'^Z  -  foar    l»ya  lifter  tiia  li. throat  M»tir«4  -   n   bill 
vaa  fll(*4  to   faraolaaa  ti^a   trwat  ita4.      Attamaf  Ai^aina  taatlfla4 


r.i*-aii.J*  '-■      kit. 


.■■.Ai^^i< 


■.»Tt* 

;     ■  ■%•  ham 


fsti-jfti  a  «.} 


,|^*##   imini    r  •«« 


(ftnd  hi»  mriAvccK   in   n<»c   @<»nt.rmllut«<!}    tiiuit  ^n  i,Qtob«r  5Ct:::   thArv* 
mf%(tT  *^r,    9«hwiirt«   «n,ll»ii  iili«  by    'i)?!/)!;*  ai*  '    told  -)  lr.j  h*.  w»9  ,;:1  ♦•! 
tt#  Mil  w«»  fH«Hlj    th%t   K'  h^.,  K«.lna,   h»d  not    ^one  •<)   aoBOonff   «!•# 
wittl-^  hi-v*   111«<1   It.      Attoj^ey  kmia*  thert   told  hlr   that   »11  plfAln- 
tllT  wmrtM  w%«  h«r  interest,    ^nS    ^-iftt   th«    r*>RSion   for   f  11  Int.  tht 
"bill  wa«  that  Jtr,   a«htr«Ttr  hsul  vrittwu  a  lett<^r  \o   all    tho  ;icl-^i»r» 
«f  tli«  note*  ti^iling    ttuMa   t^»t  h«     »«»  going   to  ^ay  only   tnr««  p«'r 
c«nt   interest,      Br.   J^alna^  tol<1   ;.r.    9«>iiw»rt«   thmt  his   cll*»nt  woulfl 
ii«t  Ace«t}t  thr««  n<*r  ti<*ntj    th»t    tli«  »ot««  *«»•  in  his  ofi'iec,   a»(» 
vh*D  h«  wft«  r«iM!y   to  isay  six  p»r  c»«t  h«  tihoultt  brlttjr  over  tht 
wmnej  aod  h*  veul^S    r«oelv©  tiie  XiOt«s«      Mr.    Schwartt   asifwd  vr.   kalna 
to   co««   RUd    «••  3al«   awici   th«y  w^ul-t   talir   !♦    ov#r,    tnat  most   neonl* 
w»rp  t»klB^  thru*  jusr  a«nt. 

iJr,   Kotna  p1»<j   t«»«tl1l«d   (raid    In   thla   rj*»i>«ct   ai»o  hi» 
tf*9tit«ony  la  ntt  dontraifficted)    th&t  in  Ma^,  19.53,  M*  v«Bt  to   th* 
office  ©f  l*r,    ?<eH*8.rta   ?»ii<^   that  ut   th.'^t   lliat  kr.    Seh^art*   •iioiv«4 
him  «  ll9t   of  hol<^erc  of   th90«  eecurlfl«c  i«ho,  ixe  said,   wtrt  ao* 
c«ptiDg  thr«#  t>er  e«Rt,     Br,  Siaica  tfetifits^i 

•r    tel^  hlBi  ny   cllftnt  wnrtB   tint  ner   trpnt;    that   tine    it   a 
wtrklng  ^.Irl,    •»'?   th#  not#ft  w«r*   aolA  t     to«r   "li    tne   r«ur«a«ntftiioA 
tJ»«t  h#  w*»   a  wwRlt^y  rsan;    tnat   wlJ    wh*  vant^rt   l«  hT   Ir  t^rast. 

Ha   vai^   h*  wa*   trylsij,  tr    ext(Fad   all    th«  nataa,    »nd   aakad 
irhfttUi^r  I  will    axtm*?    thla   ali^e.      I    snld   1    Ml  not  Know  li    «>i«  win 
•xt«n/^   it;    I  had  no    autnorlty   to   ejFt«md   any  not«B.      d»   fktkod  ■• 
about    wmt  notr  *!ol^ar,    tnay  couJ^  not   titi'^  har,      I    tol'i  nim  all    X 
know  va«  »y   aiattfr  ovria   Uieaa    turaa  notna.      Ha  mttia   it  would  ba 
•Bibarraaalfifc   if  ha  oaid   aix  per  cant.      I    tol*      la  h»   eontrftcttd    ta 
fay  aix  per  aaat.* 

ftr.  Jualaa  alao  tnatlflad  to  anotnar  aonvaraatlon  with  kr,   *eh>artt 

i»  Augaat,   19  33,   what<  he   told   r.lJt  he  waa  (roln4'.   to    atart   a  auit   at 

lav;    that  tha  baak   taxat  h.<*d  not   ba^n   paid    »inc*  !«!>»;    that  Mr. 

OiHtwartB  h»4l   not   kapt     hir   prcKlaaa   9jnd   had  brouiiht   hia  into   orurt 

a 
flTa   tlR»e  Qn/d««^urrar.      Ua   aAya:      "I    told  hlni  I  had  no  i^'Ora  aanfi* 

dance  in  Mb;  that  ba  navrr  cffmr*"^  to  pay  a  rtiaa  on  thaa<f  notai; 
all  ha  afforad  to  pay  waa  throo  par  aaat,  an<l  that  X  vaa  golac  t« 
MO  OB  the  Botaa.* 


•  f  "*    fl  i.'.l  '  n.i- ) 

in* 


.  I  '• 


,j  r^t^.  .^-   ,,-.i;iU    •Til 


•^    nAlo^  nM- 


Mt,    8c>m«rtii   tfretlfiftt   that  h«  *ia^my  offered*   th«  iu- 

tTtst    if  M-Tt  ifcalna  vould  prvQeat   the  n^t**.      ci«  do«s  not   ep^olfl* 

ofcllj  d«iiy  th«  ooi?'r«ir»atlon«   ftbeye   r«eii«>d.      Jn   erot?-*xae  ln<>tloB 

h«   ei»iA,   h«w©v»r,    that  fas^    *!'!  not   r»»eKb»r  irueth^r  irti»t  He  •ff«rt4 

frso  thre«  ©r   rIx  par  c«nt:    that  i.r,  lialna  "woolflu  »t   «ccept   thrtt 

p«r  OMJt  l><»oaas«  It  wcul  1   eancol   the    'oroolo^'urft'*;      furt!i»r: 

•a«  »ouian*t   t-iK^   th«   ols;   he  jrtfustd  to   surrender  i^io 
no  too  that  were  Avf;  ho  Wfto  Trilling  to   t«k<?   six  p«r  cent,   out  ho 

▼riul^^ln't    aswic**!    tri#   -iui*^  not^«».,    .^nd  1    coul^^ri't   ;.,1^«  tiU^   •■•my  aoii«sy 
booauoo   tho  nen^ir  wao   deposit i!»4  «ritH  li&e  |>y   the  O'Mfiero*      i'ho   thro* 
D«r   c'iiit  wao   the  rirnr.cvp  ititji.   of   reor.vaj'.ir.r.ticn.       ifj   *-crised    that 
•ttt  witii  iSi.iirIlB;    I   tlaout^ht  that  «»•  a  re&oonotkLe  basie.      X   t*otiflo4 
that  moot  of  t:"«   r«»«t   of   them  r.j't    t.h«>ir  lr:t'>re«t;    the  j.Qt.^n   iore  eon- 
oollo4;    they  «ro  U.    tJ^e  offica.      i    %;^l»k  thoy  ^ot  ticiroo  pmr  cent, 
£o  one  fot   olx  per   c^nt,    tut  we  offered    U    tr^      huh:    T.-.At  ^-rao  in  uy 
offlo*  b*for«   Uilo  iftwouit  wko   «ts»rt«4,      l   do  not   renembt-r   the   exact 
datOo " 

the  tt&c<«tT&4iot(Ml  ori^ena*  in  thlo  ««•«  a^iows  thmX  tho 

Interoat  w«e  <1uo,    un4   tiiero  can  %o  no  !:llo9Uto   that  plaintiff  w»o 
•ntitXed   Xij  n  judgsio&t  for  at  ie^act    ilmt  aKOuut.     The  imooatriMllotoi 
•■vidonoo  adoe  ohowo  that  dofondanto  know  v(i«ro  tho  notes  ▼ore,   mi4 
l^nt  {lit  B«   timo  did  thoy  to&4«r  any  t&Qii^jf  in  payxeont  of  either  in- 
terest or  i|irinoij»«il. 

Yho  vorAiot  wao  ouuaifefttXy  a4g4i.inet    the  eiridonos  a&4  th« 
■otion  for  *  now  trial   ahould  have  be«c  granted, 

i^or  tho  reaoono  indicated  the  judgment  ie  r^verood  and   tli« 
tauoo  rottandad. 

mmaaaa  akb  ittieAiiiiKo. 

0*Cannor,  P.    J.,    and  M«£iturflly,    J.,    concur. 
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B3SSIE    SUCHY,    BOHUMIL  HAJICSK, 

CiiAKLES  iiAJIC:'j2K:,    LOuIci  uAJ"IC£ii., 
JOHS  PRAUTA,    Sr.  ,    JOiiM   PRAKTA,    Jr.  , 
ELSL';  JTKAi.TA  and  IkARIi  i^OVARlK, 
Anpellftea, 

JDHH  HAJICBK,    CHRISTIITA  HAJICSK, 
LILLlAlJ  ilOVOTiJY   and  WiLLlAk  YRA^TA, 

Defen<1.antB. 


JOilI«   iUJICSii, 


Ai^i-i^  i'ROA.   fcUPi^IOR 
UOaKT   Oi''   COOK  COUUTY, 


Appellant, 


28  0  I, A 


•  '^  ^u 


MR.    JUSTICE  MeSURFXY  I>miTSHE15  THE  OPIFIOK  OF  Tlffi   COURT, 

Plaintll'l'a   filed    their   complaint   seeking  a  decree   that   John 
Hajicek,    one  ol'  the   del'enrtante,    held  the  le^pJ.    title   to    certain 
real    estate   as  trustee   I'or  the  plointiffe,    and   pIso  that  h'^  "bp  held 
to  an   account  for  rents  of   such  premieee.      The   comoltint   ?-J.so   al- 
leged  that  he  has   Instituted   forcible   detainer  proceediriEe   in   the 
Municipal   court  of  Chicago   sgnlnst  Bessie  Suchy,    one  of  the  plain- 
tiffs,   to   oust  her  from   one  of  t"ie   apartr  ents    in    the  builrUng  on 
the  preiiiiees,    ^.nd  plaintiffs   aske(?   for   a  teTjporpry  ir junction   re- 
Btrainlnf  John  Hajicek  from  r^roceeding  nith    this   forcible   detainer 
action  or  from    instltutinf?  or  maintaining;   any  other   «uit   lor   rent 
or  ncsseseion  of  the  premises  until   the   further  order  of   tlie   court. 
The   temporary  injunction  vae   granted  ani   defeniant   John  Hii.Uoek 
appeals* 

The   comnlnint   allef^es   that  Marie  Hajicek,    the  mother  of   the 
plaintiff*   nn<i   defendants,    and    the  /?;ranilmothrr  of   the  yrnntae,    ha4 
owned   the  property   in   ouestion   in   fee   sitmle;    that  wiien    she  was 
■•santy  years  of  a^e  and   in  pood  h^-alth,    r.jid  denirouE  of  trsnefer- 
ring  her  worldly  cosseasione   durintr  her  lifrtine   for    the  b'»noflt  of 
her   children,    she    executed    a   deed   of  the   prefi.lRec,    without    consid- 
eration,   to   Bohumil   C,    Bartik,    and   at   the    saute   time  Partlk  convey^ 
the  prdmises  'by  deed   to  Marie  Hajloek   and  her   son   John  Knjlcek,    as 
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IM«  siis    nmsiw  iMiit    ',tii(.,:da   9«t   nl   r^oti^i^ut   nl  x^T9<to'Xo  ert^   6«inr« 

-TvlsnAi^  'to  3ii'otkt*9h  ^a»  ,t{;tl£«'f(  boo^  nl  has  •;)«  to  8109^  yitmwn 
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joint  tenants;    tha',  it  was   expreesly  undsrstood  and  atyreed  bptw««i 
John   and  his  motin^r,   Marie,    that   John  would  hold   thf^  legal   title 
to    the  property  for  the  benefit  of  all   the   children   -and  tn.it   the 
profits   from   the  property   should   be  for  the  benefit   of  all   of   the 
children. 

That  karie  Hajicek   subsequently   died,    and    thereafter  John 
was   in  possession  of   the  premises,   vrhich  consists  of  a  lot   and   a 
two- story  frame  touildint;  comprising  three  apartments,    and  plaintiff 
Bessie  Suohy  was  in  possession  of  one   of  the  aparti^ents;    tJaat   John 
Hajicek  has   instituted  forcible   detainer  prooeedings   in   the  Wunici- 
pal   court  of  Chicago   against  Bessie  Suchy  and   threatens  to  oust  her 
from  po^'Session      of  her  apartment,  which,    if  carried  out,   plaintiff 
Bessie  i5uohy  will    suffer  irreparable  loss. 

Defendant  appealing,   questions  the  allegations  of  the  com- 
plaint,   and   further  arpxtes   that  the  relation  of  l?Jidlord   and  tenwit 
exists  between  John  Hajieelc  and  Bessie  Suchy,    and   that  a  tenant 
cannot   question   the   title  of  his  landlord. 

As  we  have  said  in  McDougall   Co.   t,  Wooda.    247  111.    App. 
170,    in   appeals   from  iiiterlo outcry  orders  it  is  not   our  province  to 
determine  the   ri^^hts  ol    the  parties  in   the   subject  matter  of  the 
litigation.      If  a  complaint   states  facts  which  pji'ij&a  faoie  give  a 
right   to   a  preliminary  injunction  it  will  iiave  no  more   effect   than 
the  mere  noaintenance   ol'   the   statue  gup.      An   appeal   froiu   such  an 
interlocutory  injunction  is   to  p«»rmit  a  review  of  the  exercise  of 
the  discretion  lodged  in   the   chancellor  with   the  ourpoee  of  deter- 
mining whetuer  the   interlocutory  order  was  necessary   to  maintain 
the   statug  quj^   arid  oreserve   the   equitable   riri>it«   of   the  parties. 

The  injunction   in   this   case  was  pronerly  entire*  te  main- 
tain  the    status   que   nending   final   disposition   of   the   cause.      It 
hardly  requires  ar^^ument   to   danonstrate  that   should  Eeesie  Suohy, 
the  daughter  tf  itarie  Hajicek,   be   ouEted   from  popseasion   of  the 
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premises  w.iich    sue  occupied  before   txie   death  of  i^er  pLiients,    tliat 

aae  would   aufi'er  irrepar.aLjle   Isuaagas   aliould  it  "be    subsequei^tly  de« 

creed   that   Jolm  iiajiceic  aeld    title   to    lh.e  property  in   trust   lor   the 

benefit  of  Bessie  3aciiy   .aad  the  other  plaintiff;^. 

It  is   also    true  tiiat   o.  party  in   t)osse36ion,    even    u^ougii  h9 

reoOfTnizes  tho   title   in   ariother,  may  afterward   set  up   title   in 

he 
hiuself  if/^uowB   tnat  uis    recognition  V7aa   based  upon  inisapt^rehen- 

sion,      '.'/right  v.    -jtioe.   175  Hi.    571.      The   couiplaint   in  tue  instant 
case   air.efiSs   taat  plaintiff   dic^  not  ..aio'.v  of   tiie  agreement  between 
Marie   and   Tohn  ilajicsk  until   after   Joiai   threcitcnod   oaeter  proceed- 
ings  against  h.'^r. 

Among  the   oases   approving    temporary  injunutiona  Uiuier   ao]a»i^ 
\7hat    siixiilar    cirou..''st.ince8    iTQ  .i^enx^a-la  v.    i?oucz;/ky    3x7  111,    :55G; 
-gunk  V.   Fowler.    179   Hi,    App,    356;    Cordell   v.    Solomon.    234   111. 
App,    430;   Kulwin  y,    'laranj^    232  Hi.    App.    419. 

J?or  tiiG  reasons   indicated  the  tei..yorary  i/ijunction   is 
affirined. 

AyjTlRisiED. 

0*Conr.or,   P.    J".,    and  :«iatchett ,    J,,    concur. 
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OP  CHIt'AfiO,    R8   Trust e»>,    etc.. 

Appellee, 


1(8  kDML&  baix^Jimu  \,Vi\iOxiMxuh , 
THB  MlmASD  CLUB,    DUFFY-iiOOl^AN 
COASfj^iiGXIOli   GOkJ^AfiY,    fik  Uorpor&tiou,    etc., 

Appellants. 


DUJfJY-liOuiiAii    COiioIfx-JWi'lOJii   COkjt'iUiy , 
a  Corporation,    and  CAHP3£STgR, 
RUiiBAUGH   and  J>b,M, 

4upellant8. 


AJ-TBAi   PhOl   CIRCUIT 
COUBT  OF  COOK,  couiiry , 

0  I.A.  620^ 


MR.    JUSXlCis  McSUiiiStY  DSLIVJSBBO  XHB  OPIKIOIJ  OJf   'mi   OOUHT, 

CottplaixKant,   as  Iruutee,   liled  its  uiXi    to   foreolose  « 
trust   deed  escecutfed  by   tUe  X&B  Ad«usi»  Buildinii,  Corporation   to   secure 
a  bond  ieeue  o^'  |f3»250,000«      Xkm  3al'iy*^oona&  Conbtruction   company, 
a  defeiidaiT't,    ae  holder  oi'  second  .'tiortj^age   bonds,    l^y   its   croae- 

bill   attacked   the  Talidii>'   ox    the   corporate  organization  ol   the  168 
▲djuaa  Building  Corporation,    denied  the  validity  oi'  the  tx^iet  de«4 
•oufi^ht  to  be   3oreeloaed  and  asserted   tliat  ii    the  noldera  ol'  the 
bonds  hare  any   rigiite   their   rtiriiedy   is  as  (general   creditors  only. 
Oart&in  defendai^ts   also    cl&iiued  ueeiianios'   liens   against   the   preni- 
see. 

The   cause  was  referred  to   a  ubster  wi>#  heard   eridenee  and 
reported,    I'lnding  a^^ainst    the   oontention   of  the  Construction   oomfany 
and  in  favor   of   the  mechajiics'   lien   claimants,    and   reeonauendaA  a  de- 
cree  as  prayed   ^or  by   costplainant   aiid  that   the  oross*bill   of  the 
Conctruotion      ^.oiiipauy   be   disuiicsed.      The  ehaneeller   sustained   the 
master  and   entered  a  decree  accordin^y.     B«iJ|aiain  P.  Laiigwortlkj,   a 
bondholdar,    prosecuted  an  arpeal   to   the  ttupreme   oourt,   asserting 
that   the  anounts   allowed    for   fees  were  exeeseive,    but  his  appeal   waa 
dismissed  by  stipulation.      Cross-appeals  were  prosecuted  to   the 
Supreme   court   by   the  Construction  Co^upany;   H.   H.    Carpenter,    SaouelL 
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I.    C«an  and  Hichard  !>,  Rurahaugh,      Ibo   defendant*,   prosecuted  a 
eroEB-atpcai,    claioalng  oertaiii   intfiront   iv   the  property  oT   the  i  Id- 
latid  Clut;    the    cott-plainant   asserted  orosa-errore   a«    to    the   ^llcarioe 
Ol'  uechanlcB '    lle^JS,      In  Bo;r..k   ol'  Hei)ul)lio  y.    Adame  Bld>/.    Corr?.  ,    359 
111.    2?,    it   '.vas  lield   t!;at    the   aou-jsl   sbould  /Jot  h'lve  t'ecn   taken    to 
tutt  iupreiue   ecurt  sjud   the   cause  was  transl'ezTed  to    the  Appellate 
eourt. 

The    oroae-'bill   oi    the   iJonstructicn    coicptuiy  asserts   that    the 
trust   deed   recitee   that  The  aiidlanc;   Glut:   xb    a  corporation   origan  1b«4 
aud   existlnci  under  the  la^s  of  Illinois   .\a<i   that  all   ol'  the   stock 
of   the  Building  Cerperaition   is  orncd  or    eontrelled  "by   The  midland 
Club,    vnich,    it    ia   artued,    Is   in   viol-ition   of  eeo«,    1,    2  and   S  of 
the  General  Corooratien  Act,   Illinois  Statutes     (Cahill),  vhich 
provides  that  "buiiaini^   corporations  may  te  organized  only   for  ac- 
quiring or  operating  "ocly  one  building  and  th»»   site  therefor  and 
fcT  no   other  purpofs,"    and    section   8,    which  prohibito   any   conora- 
ticii   froa    lurchaaing  or  holding  the   stoCk  ef  a  buil'^int    corporation. 

To    coneider  this  point   it   ir  neceeFary  to  narrate   cone   of 
th*?   facte.      In   IV 23   The  feidlard   Club  wae  orgariiy.ed   aiid   incdrporated 
undrr  the   Illtr:oiB   laws  at   s.   crricraticn   for   social   purDoscs,   not 
fcr  profit;    it  had   a  list  of  upvards  of  1000  meiubero,    olaosified  as 
life  Borubero;    it   bouglit   the   r*'s.''.    c«=ttatp   in   cuestion    and   early  in 
19S6  iras  planning  to   acquire   a  building   to    accosiriodate   tho   Club's 
aotivitles;    the  plaa  adopted  ivaa   that   a  bulldi^e  corroration  rruid 
be   for&ed  under  the   Illinois   laws  by   the  mciKberb  of   '."he  Mdland 
Club,    tho  atcck   of   this  builtUng   corporation  would   be   issued  to    tho 
tncorporatore   an'.  h'^Id  by   thoffi  ■'or  the  benefit  of  tho   llfo  Borabero 
•f  the  Club,   th**  Club  vould    oonvey  its  real   estate   to   tho  buildlA( 
sorporatlon  and   the  latter  would  issue  first  aortgago  bonds  to   tho 
•nount   of  ^3,350,000   an<<   its   second  mort(^ago  bonds   to   the   anount   of 
$1,000,000   to  be    fold    to   tho  public,    tind   out  of   tho   proceeds  ths 
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"building   corporation  would  areot  a  twenty- two   story  Isullding  upon 
tho   sito   eonveyed   to   it   and  lease   to   The  i&idland  Club    apaoe  therein 
for  its  quarters. 

this  was   done,    nnd   in  October,    I'^-SS,    the   oixarter  ol*   the  168 
Adams  Building  Corporation  was  issued  upon   the  a|>7)Ii cation  oi' 
Charles  £.   ^«hlytdm,  Richard   P.   Barrett  and  LsHoy  Tolsein,  members 
of  The  ifiidland  Club,    and   tiie   ntocls:  was  issued   in    their  names;    in 
the   same  month  The  Midland  Club   oonToyM  to  the  Building  Corporation 
the  real  estate  and  on  iioveinber  1,   19!36,    the  Bulldic^^  Corporation 
sade  and  executed  its   first  nort^,age  bonds  and  trust  deed  now  sought 
to  be   lorecloeed;   isoveanber  15,    1926,    the  Building  Corporation   exe- 
«uted  its   second  mortgage  bonds   in   the  amount  of  fl^OuOpOUC;, 

!i3:ie  Buffy-i^oonaja  Construction  Company  was  a  general   oon- 
traetor;    Joseph  J,   ii^ffy  and  John  P.   Moonan  owned  all   the  stock 
•zeet)t  one   share;    these  men  were  both  aisubers  of  The  i>  idland  Club 
in   1926;    the  Duffy-Jioonan   Construction   Company  by  bid  obtained   tne 
contract   lor  the   construction  of  tha  twenty-two  story  building   snd 
•D  JnoTeiuber  1,   1926,    entered   into   a  written   contract   with  the  i:>uAld - 
ing  Corporation  to   this  end«      The  contract  provided  that   the  Con- 
struction Coapaay   should  receive  #2,039,339   In   cash   and  #547, 2u0   in 
the  second  aert<j;age  bonds  of  the  Building  Corporation  as  oompensa- 
tiaa  for   eeestructing  the  building.      The  building  was   constructed 
and  the  Construction   Company   received  ^^2,086,341.20  in   casii,   out   of 
the  proceeds  of   the   sale  of  the   first  mortgage  bonds   to   the  jmblio 
sttd  MX9,100  of  the   second  aortgage  bonda,    the   excess  being  due  ta 
Additional  work  not    specified   in    the   oontraot. 

A  oopy  of  the    trust   deed   souk^iit    to   be    loreolosed  was  de- 
IlTercd  to  Hr,  hoonan   at   the   tine  his     corpoxfttion   filtered  into   the 
eontraet  and  was  exatiiined  by  the  attorney   far  the  Cons  traction  Car« 
paratian.      The   second  mortgage  bonda  had   stsn^ed  on   their  fuse, 
*Zhia  la  a  junior  aortgage,*  and  it  waa  underatood   that  theae  seeend 
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»ftrt.c;ag«  TsonflB   ta;'.<»»i   >.y   the   Construction   Corrpary  in  j)^,Tt  piyB>*>nt 
for  oonatrjctintr   th«  biilliinj-T   i?hould  "b*  RuTiordliiat?   to   tixe  claimB 
«f  the  holders  of   tlie  first  mortfcca^^e  horn^^. 

The  Uidl^md  Clu"b  jclne<l   in   the  execution  oi"  th^  i'irst  truct 
4ft<3d  and  i-:'iararjt«^:4   the  tjqi;>;T8ent   of   thp   first  mortgafre  bondg,    •^n'l    nlat 
Uy  tlie   smae   Inetrament    conT«y<^d  onto    th<»   ofWiplcj  in  ant- trustee   wr^   its 
tuceessors   all    ite   right,    titl«   and   iBteT«?8t   In   and  to   the   real    es- 
tate in  'iup-ation. 

The  Construction  CGSiptix..y    eiriployeA  various   sub-ocntractore    in 
constructing  the  huil'^ing  ojtkJ   gave*  thoK  for  their   services  over 
$3C0,0CC   of  t*!*?   pecon<?  oortgagi?  bone's  it  had    r«o<?ived« 

We  ftre  of   the  orjlnior;    that   the   tr-tst    dloed    soui-,iit    tc   l)«    I'ore- 
cloe'r'i?   i-  valid,    for  the  foIlowinjT  r'asone,      TSren  if  it  ^^ere  con- 
ee(?ed    trst   t    ■    stoeV   ©f   thi?  Bull  Hnf   CorTJorntion  waR  hfld   »in'^   omied 
^y  Ths  iiif^lftTid   Clut,    an'?   for   t   at   reason    the  .Building  Corporation 
charter  vac  Toi^,    still    the    trust   (ieed  would  hp  a  vm?1<!  mortjjage 
upon   the  Hiortg&ged  t>r?TieeB  as   the  property  of   The  ::i^lfiri'1   Cluh, 
Thle   Club   omr.ci.   the   prefrlseF.   prior   to   the  inr»klng  of   the    truet   deed 
In  queetlon   an<[  had  a  rigl".t   to  mortii.epe  the   8a«e, 

The   ar^Tinrnt    ie    that   the   168  AdsiBB  Building  Corporation, 
hecaune  its   stock  vas,    as   alleged,    owned  hy  Th<^  V>idland  Club,  was 
not  a  Tali^  ^  ;Ture  or  de  factf   corporation,    and   therefor*  tnere  was 
no   prantes   in   the   deed   from   The  Kidlrind   Clul).      If  this  vers   so   ihSB 
The  ''idlard   Club  wae    the  orrer  of   the   real    estst*  on   Kovember  1, 
19S6,   ^hpn   the   truet   deed  in   oarrtien  wns   executed  ty    the  Club   as 
well    as  by   the  Buil<^tr?    Corpcrnticn,      The   right   of  Th*  Midland   Club 
to  ff!ort^:at;«  it«  property  earinot  be   Questioned, 

T)sf#rdart«    ^ay   that   It  T^ae  pl'»nrf>d    to   upe   only    live   p  orieo 
of  the   twenty- two    ftory  building   for   club  pun^osee   and    to   ront   the 
balsne*  to  ▼arioue  tenants.      It   ii>  ur^red    that   a   corporation  orfituitoi 
net   for  profit   carnot    rent   euc^    excess   spaoo.      This  migJit  be  an 
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«bue«  of  Dover  granted   to   the   cor  .oration,    but  tills  oarM.ot  b«  raistd 
as  e.  deftnee  Id  a  eollateral   proceeding,    and  caj>  be  questioned  only 
*y  the  State.      Reotor  t.   iiartj'ord  Deposit   Co^.   190  111,    580;   Alexan- 
^•r  ▼.    TglleetoD   CAub.    130  111.    55;    ^oXff   y^    Schvlll   .-^  Co..    361   111. 

It   is   A  natter  of   cocamon    knowledge    taat   clubs  ol  a  sooial 
or   religious  nature  o'nn   and  ir.aintain  buildings   rmd   l(!^ase    soiae      ortion 
of   them  to   ot.'iers,    thus   reoeiring  rentals   to    railuce    their  own   cost 
el*  operation    for   the  benalits  ol   their  i!i(>mbers»      t^e  knov   ol   no    cases 
that   aoli    t  .at   tiiia    is   against  nur-lie    -lolic:/.      A   cor>oiation   organ- 
ised for  Tj'^eaniary  orofit  laeans   for  tlie  pecuniary  profit  of  its 
stoeknol'iers ,    ordinarily  in   the   shape  of  dividends*      Ine  reeord   dees 
not     shov    taat  Tint  Mdl&nd  wlub  planned  to  or  did  receire  any  rentals 
as   dlviriends. 

It    ie   also   a  matter  of   eomxiion  Jcnevledge   that  many   corpo rat  ions 
ertirariixei  for   orofit,  iwhloh  have  power  to  o«n  and  ioiprove  real   estate 
I'or  their  own  offices  or  quarters,    j.re  not  restricted   to   suoxi   im* 
froTements   as  vlll   enl;y    acccr^modate   their  absolute   requirenients. 
this  question  was  considered  in  Brpwn  y.    aplileiejr.   IIB  -Ved.   981, 
wrileftx  inv::lved  the   question   of   the   rlf^at  ef  a  national  bank   to    con* 
struct   and   operate   a  buildiuK  vnloh  included   space  largt^ly   in   excess 
ef   the   aetual   needs  ol    the   barik.      It  ^as  held  that    there  was  no  lav 
•r  oolley  which  preverited   this   so   lona  as   the   cor  ^orationaeted  In 
feed  faith, 

A  furtuior   eoKBideratien   against  tJie  position  of  the  Diaffy- 
leonan   Construction   UoaipHny   is   thut   it  Is   estopped   to    deny  the 
validity  of  the  trust   deed  sout^tt   to  be  loreoiosed  and   the  validity 
•f  the  Adasis  JdulldinA  Corooration.      Duffy   and  liooaan  were  members  of 
Ike  Midland   Club  and  had  full   kiiowlcdne  ef  Its  plans   to   create   the 
Building  Corporation,   ol    the  UAiiinK  of   the   first  mortgage   and 
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o'i'  the   eecftnd   aiortcvag*;;    the   Conpt  ruction   Comnany   atref'd   tiqt.   is 
coBii>«Tisatior    for   constructing'-  the  buildlnr?  it  would   takp  over 
♦  S, 000,000   in    c'l^.eh   out   oi"   tlic    sals   to    the   nullic   of  the   rir»t  mv-rt- 
ggg*  Tronds   ^nd  Tf-nHd  accept   ovftr  $900, too   of  the   eeoond  mort?ag# 
bcD'?*  In  7»'»rt  Tiayw^nt   lor   constructing  tho  hilldititij    th«  reoord 
«h«w8   fast    In    faot   it    did   reoeive  luox'e   t'lan    thoie    s-.uag   nnd   in    turn 
gave  oodi  taf»ae    p.oc©Kd  mortgagee    bonds   in   excesa   ol'  !JJ300,0(»0   to    wil*- 
contraotora  \vho  >'orked  oii' the -building   i'or    the   Conetiruetlon   Goinpanyj 
The  ^Udland   0'lul»,    adasis  Building  Uortjoratio*  arid  the  I>uffy-KooTiaB 
Oonstrucition   Gnsmnny  understood   i'u3.iy  ho^   the  Jioney  vaB  to   be 
raised   to   pny  J'or   the    conBtruction  of  the  b'lllding,    imfl   the   a,;re«« 
!f#*nt  TraR   ca^ri<^d   out    fully.      Under   ^ueh   circT^mpt^unoes    tho    construc- 
tion  compnny  will  not  now  bi"  herArd   to   cl«lin   thnt  ^oth   thf   3'irit   "Jid 
!H»eond  ffiortgir%f»8   «itp  -"old,    "nd  v'iii   not  bo  permitted   to   repu-li.'^t* 
itp    o,e»rtract    f^terf-^f   into  with    full  kno'f'l*'dge  ol"   thr»  fnctn   snd 
enrri«»d   out  pureunnt   to   the   agreeanent, 

A  furtVier  consideration    is   tnat   <ilthou^h   the   Construction 
CompRry  sBf.f.rtPd    ^v   its'   cross-bill   that   th«   entire   aaiount   ef  the 
eeecnd  mort^.age  benda  -    ^1619, 1(X)   -  vae   under  its   control    fJ^d   it    ol- 
fnred   to    eurrender  the    same   upon   the   equities  cl'  all    the  parties 
to   this  prooeedinK  l»ein,    adjudicated  uuou    tne  b;:^»is  of  a  qu»n1|^;^ 
*erult,    the  eTidence  shc^^a    chat  over  ^3U0,0OO  of   these  bonds  (  iven 
to   sub-contractors  were  beyond   tiie  oower  of   the   Con(>truction   Company 
to    recall  or   control,      bo   tnat   if  its   theory   should   preyall    these 
•ub*eontr»otors  woul^i   itold   as   coupensation   for   their   serrioes  Told 
seeond  mortt^r\g«  bonds   and  would  have  no    claim   agoinst    citi^er  The 
kidland   Club   o-   the   168  Adnme  Buildinif  Corporation,    but    could   look 
only    to   the   Coni^truction   OoippTny  i'or   coiopenvation.      It   la  well 
■•tiled    that   a  7>«rty  who  has   oontraet«d    with  •     corporation  Je   f a^t,0 
cannot  be  permitted,    after  hr.ving  received   the  ber.^f its  of     ie   con- 
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traet,    to    allege   !uiy  defect   ixi   tho  or«iaiiisatl«n  oT  the   corporation 
as   affecting  Its   canaoity  to   euiforoe   suoh   contraot,      WiQg»t  T, 
guinoy  bl3j^..    AsgQC.    128   111.    67;    IS^^afirt   v.    vlaTq   OA.    13o   111.    App. 
*34;    dllmftr  ^rgaaaory  i%st!Oc^    v.    viueiitiif.   142  ill,    App,    44d, 

The    record  juBtifi©B   the   conclusiciti    that    the   166  Adas* 
Building  Cor.'Oratioi^  vas  a  TaJid  de  jura  corporation.      It  was  ar* 
gaslzad  in  proper   form   for  the  purpoae  of   erecting,    l'?a8irn;    and 
operating  a  building;    ther&   is  xio   defect   or   o<i)i«sion   in   the    stays 
of  the  organization. 

But   defei.claiits   eay  th&t   It  is  apparent   on   the  faea  of  tlia 
trust   deed   and   in  other  writings   that  it  ras  orgaiiized  as   a  part  af 
an  unluv/ful   nlan  under  ^jrhiok  the   stock  was   to   be  owned  by  The  MidlMtd 
Club,    in  ▼iolation   of   section  3  of   trie  General   Corporation    tot, 
IllinoiB   StiAtutes   (Calxill).      Th^ic  is   certain  lur%uai^a  used  in   tka 
Tarious  recitals  in   the  records  of  £he  ^4dland  Club   ijjcid  other  deeu- 
ments  whlcli   seem   to    tear  out    ike   claim   that   the   &tock  oi°   the  build- 
ing Corporation   v.as  owned  by  Xhe  midland  Club,      in   the   truat   dood 
there   is  laj^-t^ua^e    t      this   effect.      £ut    there  v^as  abuiidant   OTlienoo 
to   support   the   findings  of   the  Krister    th^t    the   stocJc  was  not  ownod 
by  the  Club  bat  was  held    for    the  benefit   of   the  life  uembers  of  Tha 
Midland  Club.      The   stecK  of   the  liuildin^   Corporation  was  neyor   is- 
sued  to    the  Club  but  was  issued  to   •ichlytem,   Garrett    and   Xolzein;    a 
resolution  was  adopted  by  these   subeerlbsrs  to   the   capital    stook 
i*hioh   recites   that    the   siiares  of   capital    stock  are    "for   the  benefit 
of   the  life  meiabership  of   said  Midland  Olub;"      und  uarrett    tc»tifi«d 
that   the   subserlbero  to    tiie   stooic  took  the   certificates   for  ths 
benefit   oi    the  life  sieiubers  of   the  Club,      wtixer  witnsssos   testifia4 
without    contiradiotion    that    this  was  ths   faet.     MoreoTsr,    it  uppsart 
that   th.^s''   subscribers  assigned   the  sortifieatos  of  stoox  to  certain 
trustees,    to  ba  held  by  ths  trustees  under  tha  terms  of  a  trust 
agreement  whieh  daalared  that  the  trustees  held  tiie  stook  of  tho 
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Bsll^lAg  C«rt>or«\.ion   for  la*  life  »ii>ji..»«ra  •!*  7h*  ilAlsuici   Clttb, 

•^ttl4  fiot  0VB   tka  «i«»es   it  would   t»«ioa^   to    Ut*  at«ii.b*r*  •!    ttic  w&ttb. 

(94.)    V99*      **•  u&id    tUu^w    Ui»  16^  v^iiiKSKtu  auii-.diu^  <.9],.?ori»%i9b  «mi  iMth 

ftiNK*   ft^.'Uf'Jiit   19  t*  i0  2-«'«)i.oiti«d  iTiSKr^ifc  i»  -v^Xid.. 

It*   I^Mi   tU&JUii   t^a;.    \.j)t«jF-   ti%Y»  4«ittti«r6  oi    .law  >£t<iio<fid   wXub   ^urlBi^   all 
ol'   tik»  Hjr@r«c«t.l«St  t]riufij»«»4e»tl««3t»   im6   iu«k,i  bjr  virtu*  0i    suoh  ii««it»«r«ltip 
tb«jr  h*v»  an  vua;Uvl<l«d  inrei^ortxtrntat*  tGtt«r«at   ir.  s^i    th«  propwrijr 
b«l'l  i9T  «ji(l  ani  l&'#it«i.lf  «!'   t^£t*  UXttbt    .-».«   i:<ii«y   '.lid  ■--■•t  «kuiAeris«  Ui* 
aojivey4»ne«  ol    tha   rtt«,X    cat^btt^    t^o    the  BaiXi4i«ii  UorporAtlot. ,   nor  Xhrn 
m9rtL^%e,'^,      Xhict  cXf^la  ««' n«t  fa*   maintained*  Xh#  rwai   •i»tA(«  «ma   th« 
^rot>«rtx  vf   ^*  kl'iXt<f»4   wltt%   »jri<^  not    Ui«t   «J'   tue  ii(«a.b«rs  ol'   Ui«   wlub, 
altiiaai^   th«jr  atay  liitAT*  «{|ttitittii  in  iv  ^jt  ATidiaiCiaod  liy   ui*  nmath»r» 
■Ikiy  Mrtiiieatftw.     ^ttt    Ui«  corporatiMi  «e%s  thr»M(th  it*  \>u»r<i  of 
iire«ior«   aA<i  of  i  ictr»   «a«>)  it»  prop«rty  ie  uet   •utejaat  to    ik«  cmi- 
tr«l  of    lt»  «««>i»«ra  e«'  its   etoaiLuaXslvr*.      AatioBal  UrmiLm  Jtfm  jif  • 
V.    Jfeiittiaa^fnt   co..    2a«   Hi.    24}    atX^ojra  v>    vtr»T.   17^   ill.    §49; 
MoQJft  -».    Vitaft   Cfi.  ,    ,Ul  Xii.    2u^., 

nia  daaraa  hnltX   Utut  iUBdaraoii  A  Li«4  timmuftk^turimn  UaApaajr 
had  a  aiaan«r.ia*a  Xiau  •«  %tk»  (»rti.>iaao  far  |a9va,«o  oa  aaaoiuat  af 
■llXvark  4ajiiTara4   an4  aaed   ii.   Uia  ooaairuftiloii  of  tii«   PuiXtilng. 
CoKpiaiBiiiAt   aajra   tnat   tli*  airi.iof.a*  .loaa  r.at   a)i«w  »  aini:!*  anntinii- 
aua   cctetraat  i^v  all  KllXvork  )>u%  omI/  aaparata  araar*    «a4  4aXlTav> 
iaa  iSHida  at  a«i»«ra%a   an-l   4i ffrrant  tlaaa,   «a«!  tnat  alai»«nt  la  aa» 
titl»1    CO   a  Xiaia   for   tha  l%at   itaM     only,   «hla:.  vaa   tha  anljr  4a- 
livurjr  wit  la   four  aafiths  bafara  th«  aXaia  waa  flla4.      t<ao,    7 
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•  lnttl«»   e«atinu«us  ountraet.      a  ^ltn»»a   t««t triad  «n  bwha'if  of   th* 
l»an«f>*oturlflg   Ucar.pi«iy    that  h<!»  *a,»    r«()it»«t«4  to   flj^ur*  on   all   r»r   ta« 

vat   rl^^ht    the      wiaaf  *«tarlfi,4   Cempaay  wo ul  1    )r«c«lir»  Qr««r»   rr»»   tin* 
to   tiir.«.      jfl^ur««  «9r«   sulttittcd   tii  .1   <4?e«|ti«d,    ^.n^l    tht  Coivfwty  ir«« 
teX4   t«   •Bt«r   I'iin  0i<!er  sx3i   tkst  wrlttwt)  «ir4«r«   ]'or  'Aatiirial  ma 
a««4«'4  would  b«   )%«r.t.      I^«>  ]^ur«H»»e  of   th«  »i»t»ri«l  w«*   ^   «ln:iJLtt 
tlTfteoftcilon,    viiu   %   aeiidfn  lif  orders   ff^r    nwc««»elT«  d«IiT«rl««. 
UB,«l«r   eiici!    oij"eu&f.«.«j^c*^   t>-.,fi    o1*1j8;  Tft^  ftl«<l  ritf;lR   j^ct    t,l«j«   !>«• 
tb*  ife»t  d»livffry,      i-i,'.-  schfcrile*»  Hen*.    :>.   164,    liiinftll 

^U^ftH^ff  MmJi.Lj^JL,.,.MMili^*    i'i'4    III.    Aop.     3ri;    WfiU.jr^.^ft§fh . 
2S7  111,   A^)?,    544..     We  iTi^ia  ttiftt  thp   a«ier««  s,llo*tiBi;   thlin   cl«ls 

Id    UK*  prt»f>ortlos   that    *hi»   tusr-'unt  ^^arn   to    ^4,7lT,;t(.o   it  v«t  4«* 
•r««<l  to  V«   «ttti^i.e4  to   ;*  ."'lr«%   jm'<   prior  ii«n  nn    (,»:•(  T»ro««»HI«   of 
ba1%  %t   iam  r»mX   «atate.      l'h«  aaat^r  ^^ik!   tn#  (!«or««   fruiiA    that  on 
<8«p;«»b«ijr     9,   1927,   tui*  lleB   ciat«fe»Rt   int^rM  Into   »  written   •••• 
trust  vlth  lea  A4lsd£»  BuLiSlUii  C«ri.»»r«itlon   to   f/rwlBh   «j4  Install 
e«apl»t«  cleotrle  ll^t   fixture*,   *b1   that   Mbs«<{ii«ntl7  mi  Miltioiial 
contract  was  skmAa  Tar  alriltlonul  woric,    ui«  last  work  bslng  «Mrpl9ta4 
tiay  IS*     IVas,    >it.1   that  on  a«!>t«;3bor  7,   19«il,   tha  llaa  slala  was 
»roji»«rly  fllad  in  tJH*  circuit   court  of  Caoit  oruoty.      Tha  oasipittiii- 
ant  arguao  tUut    th«  «Tl4loee«  siiown  tnat    tn*  vork  vaa   aoaplstai 
prior  f  Hay  7,    IftSA,   a»d   tharaf'ero   Uia   olala  was  not   fUoil  witAla 
I'vur  akouth*   tuizraai'tar.      fho  list:   ol.-%l««o%   Introdaaad  orldanoo   to 
tho   eontrary.      Tn9T9  «raa   tUu*  submit  tod  a  (lu^stlon  of  f^ot,    aa'l  vo 
•armot   sajf   tA«t   tas  a«at«r  vao  not  juatifiod  in   findiiiA  vlth  tho 
olaittant,      1;  is  uimooosoar/  to   datail   t2i«  sirldanao,   «lilili  vovld 


10 

oaly  wa'iuly  l»n«th*i;   thl*  opinion,      ?h»  ^utTf  ol*  ih*   court  tr 
thl*  r««f»f!et  will  \9  afflrjT»«d. 

^'«  h»Te  not   li»«us?:«s<S   *i;i    th«  pelnt*^  «»it  arguwwnt*  cr^dt 
tt|>or.   thin  (r»r>T>«ttl   tat  ha'j'e   »t*t,^.?    the   »f.f I r'*at ivo   r»i*?on»    for  oar 
eonclupien. 

«•  hsll   tfe4t   th«  r^pcorl  fully  JuBtiri^d  the   4#«re«  tu   <»ll 
r#tTi««t«  .Mid  It   ip  ^.ffirr*^, 

€>*Corir.er,   ?'.    ^.,   ??bA  i'atcliett ,   S', ,   eoneur« 
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2  80  i,A.  620"^ 

MU  iNSiai  ites&EEi.Y  Bm.XY]£iiiQ}  the  oPihio&  or  thk  court, 

Plslntiff  %reu«^t  suit  upen  »  prosilasoiry  not*  for  IXMO, 
«x«eut«4}  by  tiie  d«re<.danta»   ^md  u;>on  triwl   th«  juiry  l*'>uzid  I'or  th* 
4«f»nd&r.t».      Xh«  (rl»X   eouri  gr«usti»<l  th«  Motiou  of  plaintiff  for  • 
nm»  trial   and  ioferiiemto  movod   this  court   i'or  lea.Te  to   «f>po«l  froa 
that  eriSor,      Thio  was  gr^asted  a&d  brioft  JotaTe  boon  filed  upon  tho 
aLpi>e&l* 

21to  i«8tt«  prooonto4  bjr  the  ^loaMtlngs  voe  whottior  plaintiff 
vas  tho  l«fial  ovc<$r  of  tho  £tot«  and  wh.etiior   tho  hoi  lor,   for  a  ooa- 
ol^oration  r*o«lvod,   ajsrood  to   oancol  tbo  note,      rtae  trial  court 
wao  of  tho  opinion    titat  tho  rordict  for  defoti  tants  wao  against  tho 
groator  woi^at  of  tix«   ft-vtdonoo,   fUii   allowad  a  now  trial. 

In  Stottebor,   193a,   4of«n<t»nto  borrovo4  |15uO  froa  Joaoph 
J.  Raiiieh,    tho  huoband  of  plnintlff ,   and  oxeeuted  tho  noto   in  quoo- 
tloa   togothor  vith  a  truot  iloo4  oonvoying  roal  oatato  In  iilloo 
Contor  an  aooarity;    tho  noto  vao  duo  Docombor  5,  193C.      In  April. 
1930,   furouant   to  a  writton   contraot.   dofondanta   oonvoyod    tho   roal 
ootato  to  S4win  L.   Stafford  and  hi*  »ifo  Slloa.     Tho  intoroat  fall- 
ing duo   ^UBO   ft,   1930,   wao  not  paid,    and   tho   following  April   Joaopk 
Rauaoh  inqairo)  of   tho  dofondiint  Walter  C.    Claavo  owar  tho  tolophono 
%M  to  What  night  bo  dono  about  paying  tho  noto;    it  woo  agrood  that 
a  oonferonoo  ahould  be  held  to   diaouoa   tho  matter;    thla   oonferonco 
was  attondad  bj  Joseph  J.  »i«uaeh,  Walter  C.    Cleaw*.   ftdwin  L.   Staf« 
ford  and   a  lir.  Aoraion,    a  real    catate  broker  in   wnooo  off  loo   tho 
oonferonoo  who  hold;   Hauooii  dosi»ndod  peysont  of  tho  not*  and  atafford 
and  Cleave  aaid  thoy  wore  without  funds  and  wore  unabl*  to  pay. 
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••Ml* too*  ttltU    {«!•#««•  «i«Ci  ••0««lb  •$  him  •¥  iXi/^ita  ••a«ii»'liui»  • 
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Xh*x>«  it  soma  oocfliet  in   th«  t«»tiJM»n7  •*  to  «h«t  w»a  further 
•aid.     CltftT*  nnd  U9r&mn  t«ittlJ'l«d  that  hiuikati  theraupon  propoB»4 
that  if  Stafford  would   oonvey  th«  prrsprrty  fs<»«ur«d  by  th«   truet 
d««4  to  him,  JKauacb  would  pay  %it afford  $100   >md   oanool   and  r«l*as« 
th«  note  and  «ort«a£«.     Kaus«h  denir^f!   tl'iat  h*  aiadt  thii  of  for  and 
testified   that  h«  cald   that  if  Stafford  would  aaico  a  roaoorjablo 
9rle«  h«,   Hauooh,   would  got   ssKobody  to  buy  ti%«   tltla.      Stafford 
iootifi«d  tistat  Hau!^«Ai*t  ofl'er  waa  |75  an<^   that  l9>tafford  wantod 
nerd.      Thortt  it  a«   dei^lal  of  tho  f««t   that    th»roaft«r  Stal'iord  and 
Jsiio  wifa  eeavtyod  tlia  pro|>«rt7  te  Jeeeph  J,  Hauaoh  and  Aloxandar 
£aia»  w>;a  wera  in  buelnoas  aa  pHrtn«rs,    and  ^100  was  paid   to 
Stafford. 

Whau   tho  not*  '^a^a  Introducad   in   aTlierioa  on  h^-ult'  of  plain- 
tii'f  it  was  SSMM.  Li!^^L£  «▼!  ^t^^e*  tnat   «h«  waa  tixo  lagal  owner,   tout 
thcra  waa  a-vidanoa  whloh  tandod  to  eT«reo»«  thia  praau&ptioB.    Joaaph 
Rauadti  taatlf  lad  that  hi*  wife  ownw4   the  nota;    that  it  had  bean  in 
liar  ^saeaalan  ani    that   eh«  teck  it  out  of  her  box  where  aha  kept  it 
and  hnndai  it   to  hin.      Thit  was   oontradleted  by  the  teativony  of 
plaintiff  a   herself,  who   said  that   she  had  newer  aa«n   the  note  befara 
it  was  ah«wn  to  her  upon  the  trial.      Walter  C.   Cleawa  teatii'ied   that 
JaaapdBi  Rauaoh  told  hin  in  1931   that  he   atill  owned   thia  nata.     itatauui, 
the  real  aetata  broker,   teatifie^  that  at   the  9ontmT9n9»  in  hie  affiaa 
1a   the   oprlng  of  1931   Joeeph  Raus^   stated   t  at  he  owned  the  note, 
thera  waa  ath«r  ewideno*  tending  to   enaw  that  Joaapli  Haaaah  olsiaed 
ta  own   the  nata.     A  party  h&T  Inc  the  l«>gal   title   to   a  proaiBOory  nata 
aust   sua  in  hia  own  caae.      Collins  ▼.    Og^en.    323   111.    594.      to   are  of 
the  opinion   the  greater  wei/ht  ol    tbe  ewilenea  pro-vad   that  Jaeapli  J. 
AaMaok,   at   the  tiaia  ol'   the   suit,   waa   the  le«al  awner  ol    the  nata  aad 
Bat   the  plaintiff. 

But  awan   If  the  plslntiff  waa  the  le«/al  awnar  af  the  nata,  har 
huaband  waa  aatiag  aa  her  agent  whan  ha  attended  the   eanferenaa  In 
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i«r»»ja'a  9i'fie«  mi<*.   €«t»r«d   into    thff  &|ci^«ai«nt  th«r«  Kaid*. 

Ih«  trial  oourt  •xpr»«i«»d  the  oplnloft  that  th«  e>Ti<)ttne«  «a« 
eosflictifiii.  Under  »ueli  clreuKotsu:  e»f»  it  i^^  thr  peculiar  ;?roTlnc« 
el  tA«  jury  to  veigh  th«  -variatiit  stories  r*nd  to  judge  the  eredi- 
bllltjT  of  the  «itBeise«!e  and  tc  r«;/ider  »  T^r^ilet  acetrdin^y.  in 
trigjit  V.  at  lag  ^y.  as»  Hi.  App,  iiiJ4,  th«  court  aald,  *Where  the 
•Tldence  ie  etmrfriy  aoJafliotlng,  eourte  rarely  feel  T;arrant«d  in 
holdi&i£  a  Terdlet  asuiU'eti^tly  wrong." 

We  ueld   thftt  not  only  was   the  ir«rdlct  ef   the   J  ^ry  in   the 
instant   eaee  not  a^^inst   Uie  taanifeet  wei^-ht  oi'  tii^e   AYldAnoe,   1r>ut 
ea   the  oontrary,   tlie  verdiet  i^ae  In  accerd  with  the  weiij^^it  of  the 
teetizaeny.      The  Jury  eeu3.d  {»r<»^erXy  eonelude  that  ftaueeh*   In  oon* 
elderation  el*  reeeiving  a  conveyance  of  ih*f  liiortehgo^  real   f>«tate, 
agreed  net  enly   to  pay  iStafford  $100  but   aleo   te  eanoel   the  netc  lai 
aertgage.      Ihe  oonvey&noe  vac  made,   Sti^^fford  r«e«lTed  hia  Ho&,   and 
Kaueeh  was,   in  juatloe,  'beuni  to   o»rry  out  hiss  further  Agreement  te 
oaaeel   the  note.      It  would  he  ^lanifeeiXy  unjust  to  permit  the  holder 
of  the  note  to  reeeiT«?   u.Ule    to   the  pri«oiiaee  whloh  was  nortgaged  to 
■ooure  the  note,    and  also   F%t  the   nax&e  tine   to  pen>it   the  holder  to 
have  jud^^ent  agaiast  defei><lant9  for  the  aaeuat  of  the  note. 

Ihe  verdiet  of   the  jury    iid   •abst»r.tial   jUBtlee  betwoea   the 
yartleo  and   the  trial   court  erred  in   setting  it  ueide   and  granting  a 
B«w  trial.      Ihis  order  ^^Ul   t.^vierefore  be  roTftreod  and   the  eauee  re* 
aaade4  with  direotions   to   the   trial   court   to  enter  judgmer.t  on   the 
Tordiet. 

O'Connor,   i'»    J. ,   and  liatohett,   J.,    eoncur. 
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P1§RGY  W,   Sf  «PHWS,   doing 
busineas  as  Unltttd  Btatds 
Utilities, 

Appellant* 


A«PSAL  THO«  WWClPikL 
COURT  OF  CHICAOO. 

280  I.A.  62r 


XS.  S5?Sv^IDIlKJ  JUanOS  WXmS>  DTSLIVIIRSD  the  OPIITIOH  of  THK  (X)URT. 

Plaintiff  brought  a  tort  action  in  the  municipal  court 
to  recoTor  daaa«res  for  oertaln  alleged  fraudulent  acts  by  defendant 
arising  out  of  a  sales  eontract  between  the  partiee.  The  jury- 
returned  a  Terdlot  for  ll,185#58,  on  whloh  judgsent  wae  duly  entered. 
Thie  appeal  followed.   Plaintiff  filed  no  brief  to  defend  his  reoord. 

Plaintiff's  stateaent  of  claim  Rllegos  In  aubetance  that 

September  29,  1933,  he  entered  into  a  written  agreement  with  defendant, 

wherein  the  latter  undertook  to  furnish  certain  Itemn  of  laorohondije  to 

plaintiff  at  listed  prices,  subject  to  certain  discounte,  and  uold  to 

plaintiff  the  excluslre  right  to  sell  o?  IC  items  of  merchandine  la 

the  following  described  territoriest 

••That  territory  in  the  State  of  iiilnoia  north  of  aad 
inoludlnc:  the  counties  named  i  Henderson,  :  arren,  Knojc,  reorla, 
Tazewell,  MeLean  and  Ford  and  Iroquois  but  not  east  of  estera 
ATonue  In  Chler^go,  nor  the  leboldt  store  in  iiranston.** 

It  is  further  allegeil  that  in  consideration  of  the  sale  of  said  aer- 
ehandloe  in  the  territorioo  designated,  plaintiff  paid  to  defendant 
the  sum  of  #1,023 ,68,  aad  expended  the  further  sum  of  ^385  la  dorolop- 
ing  said  terrltorloo,  booldeo  deroting  his  entire  time  to  the  enter- 
prise f  aad  defendnnt  expressly  warranted  to  plaintiff  that  there  was 
no  other  oontraot  in  existence  oorering  said  territory  or  any  part 
thereof,  but  notwithstanding  saU  i^ylled  amd  express  warranties, 


XOdVC 


^ 99 line'"  ■ 


1S9  .jt\.±  u 


KJ   ^e\ 


«4milX9«QA 


4^*-i«*ft9  -^Xfib  &'■'.    ;:f'.>r,.-ii.'=-f    rforrf.    r,r-    <ae,5dX,X$  wt   *ol??^i^T  «  !bmatiJi9% 


Ai;  «a.XOa«iiux»ia  Iq  ^i:.^i 


iltt»4'. 


lM«b<»)«*h  od  feXMT  ^^.li^»l^I(7  4&»}£insi'4i»b  s«X^o;rXvs»l  »sii  al  •ailittaitf 
•.f»JC«'v«»ft  Rl   ftS£^^   )Q  nua  ".ari^Ttfl  aili   ftobna^M    tea   ,80.£80«xy  te  «w«  9dS 

a«v  »T»il;f   #»itJ  11iimiAt(i  o^  to^MtV^nr  ^Xoaat^xa  4asl»Ke'ta!t  tmm  |««i^ 


-2- 

d«f«ndfmt  had  l«  axlptsnodt  full  operation  and   efr'tiet   a  Cvontraot 
for  th'3  territory  •feaerlbo'^   rsi 

•That   aeetton  of  Co'>lt  "^nnntj,  ".tnte  of  t  nine  I-  norr,h 
of  Madisoa  wtr««t«   ia  tlM  Oxby  of  C)&ioit«o»  runnla^  woat  froa  Lake 
MlcMi^an  to     u'=!ttn     Tunutt,   then  north  to  Worth  ^renuo   nnd    contlnulM 
Koot  oa  jioruh    vanua  to  <<est«ra  limits  of  Cook  oouaty*  atato  of 
Illinois," 


Aaiod  April  19,  1933,  by  and  k^twooa  doff^ndnat  nad  oao  Joroao  s, 
sborry,  for  the   mI^  and  distribution  of  IdentloAl  nrtlolos  «e  llaio4 
In  too  eontract  eat«ro«^   Into  with  plaintiff  |  thnt  'rhwn  d^f-ndant  oold 
plaintiff  th<?  oxolualTO  torritory  deslffnatftd,  h«  Inplladly  Trarraatod 
that  thare  wan  aot  at  th<^  tlH«  of  ths  sluing  of  eald  controot,  /tor 
woul.!   thoro  ho  at  any   tliao  In  th«   fwture  fiwrlng  the  continuation 
thoreof ,   any  »erchan<!i8©  <»iiuraerat«d   in  SRld   contract  within  tho 
torrltorlao  opacified,   othr?r  than  that  furnlnhod  hy  plaintlff|   tlmt 
dofondant,   throuc^  hlB  RctiTO,  tvllfni^   Intmtlonra  foid  m/aiclouo 
fraud,  obtalnod  fro»  plaintiff  the  said  erm  of  ri,0g3.58,  and   ia 
addition  thereto  plaintiff  liad  Inourred  and  paid   expenaoo  aaouatlag 
to  $505,  and  hip  timo  >hlch  Is  re^aonftbly  worth  JaoC|   that  whaa 
plaintiff  le^am*»d  of  th®  exlstenoo  of   th«  contract  bet«aea  dofeadaat 
aad  Sherry  ha  iaoiadlatoly  notified  defondrmt  of  x.h^  tra  .ch  of 
aarraatioB  and  fr^sud,   domaaded  the  r  turn  of  all  monoya  paid  by   hia 
togothor  with  his  OTCponoon  mna  offorsJ   to  return  tho  aoroixaadiso. 
Tho  last  all«g«tloa  wao  by  offro-^mont  of  tho  jjartioo  *%rickon  fro* 
tho  otatMioat  of  elain. 

Tho  affidarlt   of  norita  adalttod   tho  olgnlBg  of  tho  a^roo* 
wont,  but  doalod  the  oslo  to  plaintiff  of  the   oxoIubIto  rights   to 
soil  said  nerchdndioo  In  the  territory  doolgaatod,  and  ayorrec   that 
4ofoa4aat  aoroly  ««to  plaintiff  tho  dlsitributlng  rlj^hto   t.hereto| 
d«aiod   that  plaintiff  paid   defendant    tho  oia  of  ;il,023«M   la  son- 
oidoratloa  of  tho  salo  of  tho  items  of  morchandiso  uad   tarricorloo 
•poeifiod,   but   stated    that  said   suit  wuc  paid    to  defbrUlaa^   la  conoU- 
cratioa  of  aerohandise  sold  aad  dollTorod  to  plaUtlffi  doalod   that 
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j»l«iatlff  hA<i  •xp«Rd«4  til*  uvm  of  $3SS   la  dcTcIopiaff  said  tttrrit«rlM 
•ad   that  th»r«  •xl«t«<3   <my  i^pli«d  or   ttx;pre«s  warraaty  to  ^lalatiff 
witli  roferoaoo  to  othor  ooatraots  eoT«*rlag  ftald  tortltory*     Ddfondaat 
ft<fKlit«d   tlutt  lUB  «at«r«d    into  a.  contract  wi«h  .HMrry*  liut  averrod  that 
tlio  ••«•  «ft»  for  tlio  OM-Io  aad  dietributloa  of  oaly  part  of  tho 
artioXos  of  th«  kind  listed   la  plalatiff*s  oontraet*  aad  that  <lk<»rr7*B 
coatraet  hM6  b«ea  torminated   prior  to  tho  entoriag  lato  of  oald  a^roo* 
■Mat  with  plaiatlff »  tkat  shMTXj  lu^d  soearod  a  posit loa  with  tho 
JiotropoXltaa  Life   lasuriuioo  ConpaaDr  aad  har*   diaeontiauod  Mctlag  as 
distrihtttor  aoior  aueh  coatraet.     D^fendaat  doalod  >uty  actirot  wilful^ 
latontioaal  or  nallclous  fraud  oa  his  p&rt»  or  that  plalatiff  waa 
eat  i tied   to  aay  sum  ^hfttsooY«ir* 

the  ooatraot  eatortd  late  1>etwo0a  tho  parties  Is  aa 
fellows t 

"IHLotril&ttters*    A|fre  msat  aad  Oeatraet 

S790-276S     est  Vaa  3urtta    .treet 

caiieagi* 
Metrltoat«r 
Jierhert  Pfvrsoae 

Chieage 
Northern  illlnoie 
Acrecaeat  aad  :  istributors*  centraot 

"nais  ac^eeBient  and   oontraet  jaade  la  dupllente  this  2«th 
Aaj  ef  r.ept&afaor»  1933»  hy  and  'betweea  J*   ;••  Utilitlse   U'eroy  «• 
BtepMaaa)  vith  geaeral  effloes  at  3790     est  Taa  Buraa    ^tro^t  la 
the   '^ity  of  ChioRgo*   state  of  Illiaeis»  hersia&ftsr  sailed   First 
Party  I 

AnC  lor  her  t  Par  seas  ef  loa?  »e*  Lemnislo  ATeaMe»  chieafe» 
Illiaoist  hereiaafter  oalle<)  r>eeettd  Part/l 

'^ItnsfHseth  as  Tollewet     la  eoasldsratiea  ef  the  autual 
ooTsaAata  herein  contaiaed  aad   ia  further  coasldsTatioa  of   the 
parehase  frs«  Tlrst  t'arty  hy  »eoend  larty  ef  the  iaitial  shipaeat 
dosorihe^  hele-.T»  at   prloes  aad  dlsoouats  as  hsrcia  stated »   :Plrst 
Bsrty  dees  herehy  elTO  to  ^econd  Party  the  diotrihutlag  rights  oa 
tlMoe  atilities   la  the  felloviia^  territory  sad  agress   to  turn  orsx 
to  second   party  all  orders  it  racilred  frOM  ssid    territory  for    theee 
atiliUes  during  the  life  of   this  asreeaeatt  aiuJ   first  party  «111 
aet  kiiTwiaiily  aake  aay  ehipaeat  late  said  territory  othnr  thaa  hy 
▼Irtas  of  this  atrocBoat  daria^ar  the  life  ef   thie  acre«BMnt« 

Territoryt     That  territory  la  the    itate  ef  llliaeis  aerth 
•f  sad  includia^   the  ceuaties  aamed t       floadereoat     arrea*  Kaex» 
Peaxla*  Tazotrellt  MeLeant  ?ord  aad  Iroqueist  hut  aet    Sast  ef     estera 
ATeaae  ia  ChioAico*  nor  the     iebeldt     tore  ia   <.Tanstoa»  P»  «•  S« 
X*  8.   P« 
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Ths   uttlltl««    -uT-shs^ s-^  ^    ^roa   rifvt  pa- tjr  ^  ttcoad 
party  undsr    thla  »gr««M«ak  ttsd    ttee  retnlX  list  pxlC4ie  %%   whloh 
t}i«j  axa    to   be   .joI'I    \*«   "s  foiis>-*sj 

C^iAntlty  Iftllltiea  'ivlivldiial 

4  ar«ss  Hock  CrjratAl  Spotting  Brunh  for  S  9uii«« 

bottle  of   "luia  «!• 

4  3ro«»  !  ook  Grystal  f>p«tting  Flutd   in  3  mme« 

bottl-^^s  ,20 

8  Gross  Xioek  v  ry«tal  i^pottifl^  Tluid   1  aunc« 

bo  titles    "  ,10 

^  QX9BU  i-o«k  Crystal    /9«ttiiiK  Vluid    In  ft   oxinOM 

bottletj  '"  ,43 

i^  arose  Koek  (^ystsl  nry  Oloantag  Fluid  Haflll, 

00   ounutt   -^iitfti  1#95 

1  Gross  Hook  OxysttO.  ntj  Closjilag  M«ohin«   <<ith 

ono  refill  V,78 

!■  Grose  Rook  OryMtal  Purifying  Powdsr  In  siarl* 

2  Or  OSS  :  ock  c/ystal  CleoaiiKr  Crystsls  in  oar  torn  ^  vlS 
8           SrosB  0Pi3.-N«.v,*v  L'ittisr    .Oiil'j  and   Oask  So^-ylwo  .;■  ^bo 

(8)  2  Gross   utllli,ies  Op«nla«i  Xool  «j  *25 

2  Grross     lumlnue  Rosstfeo  moXtla  vvlth  handlo  and 

plato  .35 

8  \'rrofi8  l;«illit.l«»   hubber  E9l&*ir  for  siosi  ^ool,  iA  .10 

8  viros^   .^Xusiinum     orld^d  Fair  19;i;:>  skolds  wltii 

luuidXn  .25 

Total  net  jtrleo  to  Distrioutor  ^>l«02&«5a.     Asiount  paid 
ivith  CL^proeratint     750.00*     ihtp  anon  CiS  podsi'bls  VCB  rkio.  ^.     anlanoo 
due  Cash  9/^1/33     $tifZ.m, 

Diseoonto.     Tho  1»as«  discount  to  sooond!  p&rty  on  abom 
rotail  price  ist     4  ■>?s  t^ien  10?^  and   iic;?.      In  addition  to  th»  se  dis- 
eounta   first  parlgr  a^proos  tkat  tth'^noT^r   tihlpasnts  to  sooond   party 
during  nn^  calendnr  month  boglnalner  ▼tlth  th«   d-ite   of   this   a^o-sfntt 
sh&ix  exceed  a  total  nat  oost  to  oooond   party  of  not  loss   tlun  tiM 
Bwounts   inaientef'   belo^-*    then  first  p*  rty  will  ^Itc   #scond  party  a 
f uu^hor  discount  txom  oald   n«t  prlees*   to  ^m  ap?lif)d   on  all  ship- 
n«nt«  nado  by  first   party  to   B*»cond   party  rurln     ^h«   next    celsndar 
BonuH  iMMedlutely  foliovinig  that   durin^^  which  it  mi,s  0(>rnod>   this 
addltlonml   «jl    coi;nt  bein^    I'V:!  when  th«  net    pries  of   shipnonts   to 
second  putty  is  toet\jre«n  iliii&.OO  and  ,  Je50.<x>»  20"'  when  th«    ntt  prico 
of  shipsKntp   to  et^oond    p^t  ty  is  beteen  5  rPO.nc  snd  C7TS.0C,   »C< 
when  thn  n&t  pries  of   shipientu   to  second  party  is  over  ^irTS.OO. 
Thsno  additional  dlcf.ounte  will  be    flgurfc^   on  all    ships'.  >nts   to     econi 
farty  beginning  v.li.h  the  date  ol   this  affrsosMnt  and   inoludlntf  thn 
initial   shipnfiat    ordered   herein.      v»      •   ii,      H.   T/.    r'. 

'drertlsinc.     Virst  porty  will   supplY  fre«  of  ehrrgo 
an  ojfiount   of  f^ir^e^itiug  as-torial  i<>   considers  rs   oonablo  snd    »ill 
•upply   at    Its  eo3t    Ah't.iiT'sr    addlllonfil  <>fiv«»Tt Isln.r  a»Kt    jlrulw    ,'econd 
party  ue«t<ls.     Kirst  party   also  tigress  ttat  with  its  apt^roval  sscood 
party  nay  spend  any  nonth   for  (f«no;-^l  ^dvertlelnj:  nrx     mojn:   «  lunl 
to  H'l/ii;,  9x    the  net  oo^t  of  its  purohasos  durins  th?  pracsdiag 
Bonth  vnhloh  percentage   seaond    pa   ty  nii,i,ht   deduct   froc   Itj    jur  h*  «os 
duilofi  tho  nsAU  iuoii;h  ii>ui'd.:ifiteiy  folioelag  nntil  tho  full  appr«Tnd 
allo«an«e  has  been  thus  cre:.ltu.%  buo   y?<ch  or  edit  shall   b-.    for   oily 
M»l/ii^  ox   tht;  net   invoico  -vnluo  of   »hii«i9nto  ao  aado* 

Vow  Products.     It   is  understood   and  sgrsed   that  flrot 
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pmrXj  wgr  ■•difjrt   changs  and/^r   iayrore   lbs   utilities  and   Sitcond 
pnrty  agrees   t«  aec«pt   on  future  alilpiBdnts  vihatoynr   ohan^au*   «tc*t 
firat  party  mm/  Wika.        Vlrat  p&rty   *  urth<«i    n^rraeu   that  chuuerar 
nav  u;illtie«   it.  produoes  during    ttaa  life  of   thia  agraaaaat  will 
lit  first  praaantad   to  secand   party  to  handla  In  aocordouoa    vith 
the  vQliay  s^doi^tad  by  ilrst  paxty  and  I'lrat  party  will  not  offar 
aaaa  far   sAla   In  th«   t'^r  itory  cr^rexnd  "ity  this  agraaaaat  until   thay 
hav«  be<8n   tuaa   off^r,*  •    to  second   T>arty  to  handla* 

iluar&ataa.     Jj'lrst  party  isuar&ntaaa  Ite  produota  aa  tm 
■atariaiLa  and  workMAnalilp  and  accepts  no  ottaar   renpoiieibility  and 
second   party  has  ex^aiaad   and    tested   theea  products   snd   la  ant Iraly 
satisfied  >.'it.h  than  la  erory  iraapeot.        It   i,\   further   mgrtted    that 
s«^cond  party  isiuai  not  &nc*   cannet  naka  contracts  nor  incur  aay  lia- 
bility or  obligation   ahich  will   in  aivsr  v^ay  lnTOlT«   fix  at  pJiity  >i.lthout 
%hpi  written  consent   of   first  party*   an<^     Irat  party  has  Bade  and  aakas 
09  r«]^a8«Btatlon«(  or  warrantieB*  and  assumas  no  rcaponaiblllcy  othar 
ihaM  as  specific  lly   e-st  forth  in  thia  affra«««nt« 

Cane^llatlon  of   this  agreasMmt.     To  all  IntsBta  and   purpoaas 
this  agraemant   shall  be  a  contlauin^:  one  and   It  <?ill  ha  continued  by 
flr«t  party  eo  long  %e   a«coad  party  ehall    take   from  firtt  party  oa 
its  general   tenas  and   at  the  net   co»t  to  seeoad  party  not  laaa  than 
$250.00  worth  of   Up  uollltlegt  iluring  tho  first  period  of  sixty  days 
•f   the  life  of   this  agre«aent  and  not  lesa  than  :;  5<^o  worth  viurinn  tha 
aaxt  period   of  sixty  d?iy»  •>.ns]  not  Isok  than  i7&0,(>    aurlng  each  sixty 
days  period   thereafter*     liowerer*   second   party  mi^t  canoel   the  oea- 
tlnuatlon  of   this  agreenent  by  glYlng  written  notlc-s   to   first   party 
in  ^.nich  eveat  seoaad  pcurty  ehaJLl  have  the  rl  ht  a.t   thr?t   tlaa   to  sell 
its  huslaees  aad    Its  uillitiea   then  on  hand    to  a  uucTt^e^'Or  .^t  any 
price  second   party  Bl»iht   set*   but   thla  eucoeaser  aad  aew  dletributar 
is   to  be  approTed  by   f Ir&t  party  berore   the  distributing  rights  herela 
eontalaen  are  transferred*     In  the  OTeat   that   second  party  doea  aat 
itself  appoint  a  auocessoi •   then  aecond  pai  ty  hereby  ac^v^e  to  so 
notify  first   party  In  ^ritlnir*  e<t   the  sane  tlae  glTiag  first  party 
full  right t   power  and   authority  for   a  raaaonobl^s  tiae  to  •'•ppolnt 
aaother  distributor  or   euev  essor  for   eeoond  party  to  vhen  first  psartjr 
shall  be  fully  authoriitdd  and   eapov<9r«»i   to  9«»1I   and   transfer  for   secoad 
party  iRhaterer  utilities >  display  material  •   adT'srtlolng  materials*   eto* 
that  second   party  a»ay  hare  on  hnnd   and/or  on  dl?ol>%y  nt   that    tiaot 
the  sale  and    transfer    to  be  t  t   the   same  net  prloo  at   <rhleh  secoad 
party  purchased   said    utilities  end  ante-rlalr  at   from  flrnt    party* 

VTiee  Maiatenaaea*       econd  party  agraes  to  nalntaia  the 
list   price  set  hy  first  party  for   the  Brie   of   Ita   utilities  aad 
first   party  agrees   to  supply   sacond    nnrty  vlth  its  utllitlss  la 
acccrdt^nee  with  the  diseountp  herelnb'^fore  stated   and   at    the  retail 
list   prices  herelahefore  est   forth  eubjeet   to  ehi»nges    In  coato  of 
Bat^rialSt   labor t   traasportatlen,   etc..    and    oth^tr  ck-usss  beyoad 
the  control  of   <  irst  party,     fhle  cigreeaent   Is  made   In  accerdaaaa 
with  the  laws   t'f   the    -tate  of    Illlnete  and    ah- 11  be   co   Interpreted* 
i^aeoad   party  agrees   to  plre  rlri«t   psirty  tha  best   distribution  tf 
which  it   is  capable*   aad   furthermore;   agrees   to  do  trery thing   In 
its  pover   and    to   the  bast  of    Its  ability  to   promote   th«  a-'le  of 
these   utilities    In   tha   tarrltory  herrinbefore    ret  forth* 

0*  :>•  I'TiLiti^a 
iSigaad)  Herhart  Partioaa 
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H*  S.  itoklaii 

(Sigaed)  Percy  V.  tephene» 
Sfooad  Party** 
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Defendant   insists   that   this  Tsraiot   of   thn  jury  nn6   ths 
judgai«nt   of  th«  osurt  are   oontr^  ry  to  ths  law  and  A^id^nos*  and 
tliat   a  nei*  trial   should   h2>T<?  been  i^antsd*       As  a  ^asls  for  this 
contention  It   Is  first  urg«d   that  plaintiff* s  contract  wap  not  an 
•xolualTs  ons*       It  appears  to  U8»  ho^srer*   thsit  the  language  of 
ills  third   paragraph  of    cha  agrearaent   Indioe^tas  claerly  that  plaintiff 
was  awarded   certain  excluelTs  rlghcs  within  the  denlgnatsd    torritoryf 
that  the  contraet  ytn&  not  loorely  ona  for   ths  sals  of  xasroheuidiest  ¥\it 
was  also   for  the  oxcluslTs  right   to  s«ll   tho  msrohandiss  within  ths 
dssignat«»d   torxitory.     It  appsars  froa  a  eanafuX  sxa«ination  of  ths 
record   that   th«  .>hsxry  eoncraot  had  bssn  sade  prior  to  ths  tims  that 
plaintiff   paid  defendant    ths   sum  of  C>Xt083«58  and   sntersd    Into  ths 
eontract  with  hint   and   that   no  ntsntlon  thereof  iras  aade  to  plaintiff 
whsn  dsfendanii   r<3aelTsd   this   sua.       It  also   appears  rea^sonnhly  olsar 
fr<w  ths  tsotimoay  of  plaintiff »    ihsrry  and  d«>fendant  hlaoslf ,   that 
r>hsrry»s  oontreot  had  nsrer  been  tenainatsd  "by  dnfendant  or    'herry, 
and   thfit  it  wns  opsratlTs  at    ths  tins  plaintiff  purohassd   ths  rlgkts 
elainscf  under  his  contract*     After   plaintiff  had  perfected   un  orgaai- 
sation  for   the  distribution  of  verchundlse  purohuae<^    froa  defendant 
he  found   that   identical   itens  of  Berchandise  had  been  placed   fox  s&l« 
by  bihsrry's  orgaalaatiea  in  various  parts  of   the  territory  allotted  tt 
plaintiff »   end   it  w»e   then  thnt   he   end   ~hsrry  together   confronted 
defendant t  who  was  unable  to*  and   did  net*   deny  that   there  were  two 
distributors  in  the   territory.      IDefendant   takss  ths  position  that 
Bharry  had  accepted   eaployaent  with  the  Metropolitan  Life  lasuraaoo 
Coapany  prior    to   lept*»wber  29,   195."^,   and  had  nbandonsd   the  contract* 
but   the  evidence  does  not  Justify  this   conclusion*     There   is   teubUuouy 
tsndlng  to  prove  thnt  rherry* s  wife  h«d#  with  defendant's  eonsoatf 
earrlsd   on  ::herry*B  businssfi  during  a  portion  of  the  tias*     Uore«ver» 
although  d«fendnnt  had   the  apparent  ri*;hL   to  oaasel  '.herry*  s  oontraot» 
he   took  no  steps   to  do  so*  and   the  saMs  was   in  fact  nsvcr  fsxaallj 
oaaeellad^ 
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Pefea^Jrnt   t'-.ka^    th"?  fi).rth«r   posit loa  that    there  w«r«  m$ 
«xpr«BB  9T   Impllerf  w>,rrnntleeB  contained    ta  plaintiff' •  contract. 
We  beliere  that  tlie  lan,^&ctc  esnployed  Jued/loe  the  conclutilon  tlwit 
undi^r  the  teinwi   of   the  contract  plaln&il'f  wue  flToa  certain  rlghte 
for  the  diiitrllsutloa  ef  defendant's  produovt  whleh  hy  Implleitioa 
excluded   the  j^lvlng  of   those   eon^  rights   to  any  other.     Good  faith 
1i«ti;7een  the  parties  required  that  ddi'eadant  apprlae  pXalntlCf  ef 
l^herrjr'e  oontracti   and   bie  fulluxe  eo  to  do  juatifled   the  eourt  and 
jury  in  f Indian  that    there  *<^r  an  elaaaat  of  fraud  perpetrated  bjr 
defendant  oa  plaintiff.     Plaintiif  acted  promptly  Khen  he  learaed  of 
Sherry* 8   contract  find    that  eoae  of   the  identical  gooda  were  being 
dietrihuted  by    >harry  in  his   teri'ttory,  and   ijwjed lately  offered  %9 
rescind*     "0  do  not  understand  why  the  parties  struck  out  the  last 
paragraph  of  plaintiff*  s  atatenant  of  olaloi   und  :r   .vhloh  he  zillegos 
that  when  he  learned   of  the  'Existence  of  i^herry*  e  contract  ha 
iBnrx*diately  notified  defend<3.nt  of  hie  breach  of  varraatlea  and   f  raud » 
deaanded   the  r^^turn  of  hie  £ioney»   and   offered   to  rf^tum  the  aerehandiaa 
then   in  plaintiff's  poeeeesioa.     Thot*   it  seeaie   to  aa*  was   the  salient 
part   of  plaintiff* s  etttteaent  of   elain* 

HowcTer^  harln,^   etrlekea  that  portion  of  his  ple^dLng* 
plaintiff  proceeded   to  prore  dnjaagee  euatalaed  by  his»  but  eridentXy 
proceeded  upoa  the  wroair^  theory*       He  vpb  nt   che  tlae  of   the  trial  la 
pessesBion  of   the  gaoda*  anri   th^   eourt   i^nrc  hia  a  Judfment  for   tht»  full 
aaount  paid  by   him  plue  expt^nses  olnlneri   to  hare  been  incurred  by  Ula 
1b  dsTolopiag  the  territory.     There  la  no  ord?r  re..uiriJi^  hia  to 
return  the  ffoode»    and  we  as^uae   thnt   in  nddition   to  his  Judgaent  ha 
still  poseessee  the  aerohMndlsot  and  obviously  he  sannot  hare  bath« 
Itedsr  the  present  state  of   the  fXe<tding3#  as  we  uad^^rstaad   the  rul* 
plaintiff  'fould  be  entitle'   to   recoror   as  d^iaaged  only  the  di/ferenoo 
between  the  tsIus  of   the  property  as  It  wnt-   and   what   it  «euld  haT« 
been  worth  if  the  r^pr^'aentations  made  by  defeadaat  had  been  trua* 


-r- 
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4i«lJ^  e^     . ...^  ^.  w  ,   ^iii  ■s«tli;fa«t  l«n6»X4se«©  avj^^uvi^^X  a^rt^  iadi  rrelXcrtf  »T7 
xifjbri  i!>«t>;;     •acd-/    -     "      •  -^   -  .•      -  -     "- - •^:i  to  ^^•vl'3  «fl^  t>«AiuX&s» 

■■'■      r-:-  .-SI- >ni-.^  ■,.•;:,■,..    .ir-i-'<r-    i.w^iifrsJfc'i   ««»*J"<A<i    ^nxfi  l^twar^ttf 

{y,nibJ«Xiq;  kill  to  iM«}4'!^<>Ci   d^Ai    miii<ikxi»   yiAi^mi  « i»Ttir«(9U 

XXul  mAA   tm'l   Ji»  >  -n  Jtim'^  Ml^t   Ni«  ««*>Be«  mAi     o  n»t«««<««4 

»»   aii&  a«t^  .0  Oft  ui   i»^AXt'i      •^'c»<riit»4  «(il   ;iisiqoXft7«JS>  fU 

^A^Uii   «lE«fl    i«Bf|.{«    ttii     .i;.<)oivtfO    kOR    «9«ibR<^llOTMI   9fl4    •••ft»nR«f    IXI#« 

•Wf?-?'    *  '      •■'"   "'^••'        -  — .    i-   ---    ^-«...nr    «*      '  r.tll'tT^   tif  Wteov  ^1:i#nljBX<l 
v«(   uj^  4a«Mift^  -iM  Mf  tin!— »»m»«  •Att  Hi  AttW  A»i»d 
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(MePoweli^  ▼♦   Hield.»     ppell«ti»  Coxirt*   First  Metrlct,   Oaneral   ^9» 
56474,   opinion  filed  October  10»  1^35,  impubliahod. )  Mo  luch 
proof  m^a  auM}a#  how«Tor»  Had  iw  compsteat  ayliSonoe  of  di:mage« 
«na  ajduoed    to   Buetain  tb«  verdict  and   Jud^puent* 

V/0  mre  r«Xuct&Qt   no  rev<9r»e  th«  Judgnentf  aa  D^e  ars  of 
th«  opinloa  that  upoa   viio  merits  of   Ihe  oaao  jplaintiff  wao  «jttltled 
to   a  T«rdict»  bul  haTiJO^'  fuliod    i;o  laalce  proper  proof   of  dnoM^cest   tho 
Judgi&ent  will  >jt&Te  to  loo  roTv^xooJ  and  tlai«  ohuxn  r«Muido<lt  «a4  It  to 
30  ordaro4« 

r>oanlan  and  fulllTan*  JJ.>  concur* 


'4uo/79»  t*^"^  itfassrilXw^  ^mii  nAln.«t8 
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CITT  OF   CHICAGO  at   r1,» 
\ppelltt«B« 


I    r 


AP7SAL  fROM  CIBCXHT  COURT, 

COOK  uotmrY* 

280  l.k.^21^ 


m*  mmvriiiim  ^cities  mmm)  nuT^ivm^  thk  opikiov  of  tm  court, 

This  ap];>eal  presents   the  sequel   to  &  Xong*  protraot»d 
eonlroTarsy  betv^een  tho  piurtles,   dating  b&ok  Borie   bh^n  thirtx 
yoars*        Aft«r   the  adoption  of   thm  olvil  aarTioe  la'<7  by  th«   olty* 
a.ad  th<d  er«ation  of  a  cItII  B&rTie«  oonaiaaiojif   thm  oity  of 
Cbleago  BUilntaln'^d    in  its  pu'olie   fi^orka  d^partSMnt  a  branch  or 
bureau  termed    "Testiag   Laboratoryi*-'   in  oharfr«  of  one  Charles  J» 
i^ttlly*  as  a  temporary  eaaployea .        He  had   eele  charge  of   the 
lAboratory,   and   his  official  de&lgnatiOB  wae   "eeoMint   tester," 
althou^  he  wae   called   "ehief  cciient   tester  •* 

la  April,  IQ^Qt   the  oItII  eorTloe  eouleaioa  oalled 
an  exaaination  of   applieamts  fox    nppointaent   to  fill   in  the 
elaeslfled   serrioe  of   tho  oitj  for   oeiMnt   tester,  and  Mo  rdlo# 
petitioner  herein,   offered   hlxsolf  as   e  ean^lidate,   flUooesefuXXj 
passed   the   exaaination^  aad  was  duly  notified   that  he  had 
qualified   for  appointaent   In  the  official   seiTlee  aa   "eenoal 
tester*"       January  1,  IMSg   tko  oonBlsuionor  of  puolic  works  aado 
roquieition  on  thft  ooHBissioa  for  a  peraon  eligible  for  appointaont 
aad  MoArdlo  was  certified   and   assigned   to  the  positioa  of  eeaeat 
tester  to  take  iCell/*s  place,  aad  the  latter  whs  directed   to  tura 
ov  >r   to  hia  all  r'soords  and  payaylMraaXla  pertalniaf  to  his  dutloo* 
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XeATdl*  took  eharg«  of  tli«  lA^oratory.  and  tha  on*  aoRiitant  thon 

o«3l4ni«9d    CO  the  offlOA»   awl   oontinuad   in  ch-trge  until  Maroh  12| 
1908.        .  ttli  tih«  elty*9  flprowth,    the  work  of  th?  Inboratory  naa 
onlargod  mod  the  testing  of  imtoriala  gradually   inoroaao4f  so    that 
la  1903  it   embraced   the   toatin,-  of   oil8»  aotala  and   othor  aaterialOf 
aad   ita  work  «ae   conducted  "by  a  staff  of  sotoh  asoiatants  undor  ".ho 
raperintoadanoo  of  MoAXdlo* 

In  Decoaboxi  1905i  shen  furthor  additieoa  to  tho   4ork 
of   tlio  laboratory  v&xe  first  contsiaplatod,  potltloaor  applied  for 
an  inoroaoa  la  salary  beoauao  of   tho  iaoro&eod   work  and  roiipon«ihil« 
Ityt   and  it   waii  f^eeidod  by  hi  a  BUperlors  to  ineroaao  his  nnlary  froa 
|13S  ta  #860  a  nonth.     This  dooiaioa  vras  roduood   to  siting  by  tba 
thoa  aetlng  eity  ooginoor.     The  report  effeotini;  tho  change  garo 
tho  petitioner   the  title  of  ''Coaont  Testor*  Buroaa  of   vnginoeriag." 
Xa  parsuaneo  of  this  deoleioBt  and  eonforaing  to   the  acta  and   ruloo 
•f  tin  oo«aiosion»  tho  appointing  offle«r  of   the  viepartaoat  reportotf 
tho  ohaago  ia  title  to  tho  olvll  eerrleo  eoaalaoioaf  whieh  B'prnmA 
the  r(?port  on  the  nlnutee  of  its  records  aa  of  INiceahor  ia»  190B» 
WTo^n  that  (fate   to  February*  I9O89   appellant  waa  paid  hio  o^lary  oa 
thn  payrolls  aade  and  certified  by  tho  dopartaoat  and   the  oirll 
•errioe  coaBtiaaioa* 

In  7ohraary»  1908»  tho  eity  oBgiae<%r  notified  iHtitioaor 
tlwt  ia  tho  aaao  of  tho  deputy  ooaaiasioner  of  public  worka  hi  a 
roolgnatioa  vao  doaanded*   or   that  in  the  alt «ma tiro  ohi^rgea  would 
ho  preferred  agaiaet  hia.       Vo  chargen  wore  fllod»  howeror,  aad   the 
following  Bonth  tho  city  •msinnx  notified   petitioner  that  tho 
t«Hii88ian»r  of  public  vterka  had   iaetmotod  hia  to  aeloot  an  engineer 
to  take  his  place*  and  garo  hia  a  letter  dated  Maroh  12*  19Ct,  atatia« 
that  OBO  ParkOB  had  hoea  appointed   to  the  poeition  of  chief  tester  ia 
rturge  of  the  teeting  dlTiaien*  and  roquoatiag  petitioner  to  turn 
•▼nr  all  paraphernalia  aad  records  to  the  now  ineuiriMmt*     The 
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iMti^lo«ti«n  tUreetet!  petltlon«x   to  assume  hi»  fanwr  4uii«s  aa 
teB<mt   tei^tar  '^n^   to  rf>port   to  -itrkaot       Tht:  next  cay,  whan  ihm 
t«mis«i9n9r  of   piuullc  %orke  reported   to   ihe   clvlX  earrlca 
•aanleciaa  th^^t  iaeArdX«*c  s&lcirjr  had   4««a  r<tdaa«f^   fraui  $5»oao 
par  aoaum  to  ^^1*90},   ia  aacordanoe  >ltU  tHa  annual  a^propriatiaa 
liill»   petit lonar   prot38tu\^   to    Aiq  v«rloua  •fileials*   but  wltnout 
avail •   and   ahertXy   tiiarsaftsr   :  iX«id  Ills  /Irat  pe«i»iea  for  aandamia. 

Th9  jr«Tida  of  tMa  orOier  o;?  iba  tilrault  aaurt  iilnalaalac 
tha  pa%itloA  on  4(»3urrer  ia  xeportad    la  iiw^jrdXg  v*   >  lay  af  Uiil,fafy» 
XT8   111*  App.  Xi^«   fiXad   August*  19X;<2«       a   tiian  haXtf   in  offaet   that 
wlltn  MeArdXa't  dutlas  as  o«ft4qit   t^oter   «6t«  lneraaa«rf   la  Toluna  %7 
pXaclag;  hla  la  ohaiv*  vf  t^s^^tlog  oiX»t  Vvass  and   Iran  e9atln,TB« 
¥rlelc»  s^nd,  palntat  varalshaa  and  othar  isatariaXn  uf^ad   la  tha  oon- 
atruetioa  ef  building*   ete*»  and  hlw  aaXary   Ineraaaad,   that   thla 
did  act  coast Ituta  tka  oraatloa  af  a  aa^  offioe,   nnd  vthen  thn  otTlI 
aanrlee  eaanlaaloa  npproTed  and  aartlfla<T   tha   Inoraatted   ^wyrolX 
attaehad   to  hla   ofl'ia*  vifl^heut  ra^iulrlae  aay  addltlonaX   ax&jilnatloa 
it  aaauated   to  a  find  lag  that  tha  chaaga  la  aaXary  did   not   InrolTo 
aaeh  a  phanga  la  hie  duties  ^a  to  ra  uire  an  «fxnjalne.tlon»  and   that 
tndar  the  olrotuaataaoaa  im  had  baaa  Improper Xy  dischnrgff'^t   and  waa 
aatliXa''    to  tha   ^iOaitloa  uadez   a  dltfaraat  naaa*     Certloxarl  «aa 
daaled  by  tha  '>apr«w  Court* 

f'Urlag  tha  panduaay  •t   thai  ault   la  thlj  oout:  ohMSgoa 
wmf  taking  pXaoa  ia  reXatlua  to  patitloaar's  rltgltto  to  hla  off  loo 
aai   aaXarjf   and  «hea  tha  aaaa  aae  radoekatad   la  the  trlaX  caurt  oaa 
tuaotloaa  nmrm  pra»«atad  whiah  Xed    the  oaurt  1>«Xo«  9t  Ita  omk  aowlaa 

ta  ardor  patltlaaar  ta  flXa  a  uaw  p«titloa»  bringing  tlMi  facta 
iawa  to  data.     Thia  ivae  dane»  oad    tha  caaaa  «nc  fiaaXl>    aaaa  oa 
tn  haarlag  bafarathe  court  without  3  Jury  aa  iaoaaa  of  fact  aaa  a 
aarlao  of  ra.uasta  by  potltlaatx   to  hoXd  Tarloua  prapOBltlama  9t 
law*     Th.»  court  d«aiad  jaa^t  aX   whaoa  ra«iuaata  aad  fauad  tha 
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issuM  for  thf>  elky»  holding  t)i&t  p«titi9n«r*s  dttfei«a  war*  oon- 
flnad   «xoluaiv«Xy   ta  th@   Seating  of   o>a««nt.      oiothar  appaal  was 
proa«out«ci   io  this  evurt  an«  the  Judgnant  of   tha  lowar  eourt  was 
again  r«Tsr80d  and   (ha  e»mRe  romazviad   la  ItcAydJLa  t*  city  oX 
ChtoRgo^  2X6  111.  A^,  543.     In  an  opinion  tilmA  Jsnttary,  l»ao, 
wa  hold   (1)  »«  ie  p«titl6n«r*8   tikXo  that  he  b<toaaa  an  officer 
•f  tlM  City  vf  Chi«a^o  and  hla  off leamji  proporly  daaifinntac)  aa 
"•amnt  ta«t«ri*  (3)  that  in  Knreli»  X906»  he  still  hold  the  offi«# 
•f  eaaant  taater^  and  t^aa  eatitlod   to  tha  aalary  of  |2&0  a  Konthi 
(9)  that  whan  Farkoa  whs  put  in  hia  pXace  and  petitionar  aent  to 
th*  Chiea^o  pvuirplng  a  tat  Ion  at  a  redneed  aaXary  tha  att«iipta4 
daaotion  failed  ajtd  in  la^  ha  stiXX  r^^tainad  th«  only  offiea  ka  ha4 
OTor  had  I   (4)    that  ha  waji  naithar  legally  ddootdd   nor  laid  offi  aad 
(5)  tlutt  ainoe  under  tha  law  oiTiX  aarrice  rainatataaant  and  noormrj 
of  aaXai7  aay  ba  aeeottplished  in  ona  procatidiag*  tha  right  af 
patitionar  both  ao  t«  hia   salary  az»A  offioa  waa  oXaar*     Tha  raomndinc 
•rdar  dlreetad  the  IsBuanoa  ot  a  peremptory  writ  to  raatera  patitionar 
"t«  tlw  offiea  or  poBition"  froai  which  ha  had  haaa  iXXegaXly  raaoTad 
at  $250  a  month  and  hack  a  alary* 

Cartiorari  was  again  deniad  by  tha  oiipraaia  c^urtt  an4  upon 
tha  fixing  of  tha  iMndi»ta  of   thia  court  tha  eamaa  was  rodookatad  aad 
aaaignad   to  anothor  judgo*  who  antarad  judgMoat  in  aoeordanoa  with 
tha  aandata*  rastoring  patitionar  to  hia  effloo  at  tha  aaXarj 
proTldad  and  for  back  ettltisyt  aoaaaadiag  oity  offialala  to  aako 
aaoaaaary  appropriatloaa  tharafar«  and  eoaaandlag  aad   anjoiniag 
dafandanta  **that  thay  pay  hia  aaXary  aooortfiag  to  tha  ruXaa  la 
foraa  in  relation  to  tha  payaant  of  offioara*   aalariaa»  oo  Xong 
•a  ha  ahall  raaaln  tha  inoaabant  of  aaid  offiaa  of  aaaant  tastar» 
by  whateTar  naaa*   atyXa  or   titXa   tha  city  of  Chioaga  or  ita 
offiaiaXa  aay  haraaftar  ah«oaa   to  oatabXiah  or  doaigaata  for  tha 
offioot  doing  in  the   future  aaoh  «ork  as  patitionar  had  prior  to 
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Xsroli  129  190t.*       Tte9  ordAT  also  grantad  p«titioiMr  l«aT«  %m 
apply  to  the  eatnrt,  «e  fttt«r«  •ecaslan*  alt^ht  r«qttlr«»  far  tka 
l«tstt«nea  of  pere>q>tavy  vrlte  «f  nan^Mnie   *te  anj  and  all  future 
•fflolals  af  tlM  City  of  ohieai^o*" 

ACE&in  tho  oity  aprrtaalod*  and   on  rerlm  iho  jufigMaat  of 
tlie  oourt  was  afriraod  and  loiter  oortlorari  ^tm  denlod  la  tlM 
^freae  C^oart*     Upon  fllln^?  of  th;  sandato  la  iko  elrouit  eourt 
%hm  writ  ioftuodt  follovia^  t)i«  lanKuafe  of   tho  judgjaenty  and   ito 
otHaaado  voro  obeyed  ap  to  the  appropriation  period  of  1992*     '^hon 
the  annual  approp]rl&ilenB  for  that  jrear  vore  hefore  the  elty 

aatiioritlesy  apon  r«ooaunuadat;ioa  of  the  flnanee  ooasBlttoo»  aa 

for 
ftPP'«P>^iatlon  vftQ^^oade  only  bXx  monthe  of  petitioner's  ealaryt 

oadiag  June  3C(  1932.     The  tta^ror  Yetoed  this  it«o  and  reoonmended 
#480  a  month  to  July  1  aad   $21C  ft  nonth   tberenfterf    vhich  ir.a  leoo 
than  the  aalary  applying  to   the  offios  or  poaition*     llanj  ohaaffoo 
had  OGGurrod  la  tho  ofi^iooo  of  atsi^or  and  aldermen  1»<»twoen  1930 
1938*  00  petltlonor  trailed  himsolX  of   tho  laare  reeerred  to 
la  tho  laat  Juasmoat  order  and  appllea    for   the  Isjuanoo  of  a 
ori%  "to  angr  aad   aU  future  offioialo  of  the  eit/.'*     JUdfaent 
oaa  again  entered   in  hi  a  foTort  and  a  fourth  appeal   taken  Ko  thio 
ooartt  vhloh  «a«  lifcewioe  affirmed   in  He  rdlo  t*  City  f  Chio>  fl^* 
(unreported  opinion  Mo,  a09a»,  filed    :}«o  iriber  11*  1933.)     The  «ril 
iaeuod  ooanaaAed  rospoadeattt   to  iiiplioltly  ohoj  the  ooanoutde  of 
the  writ  iseuod  Juljt  1980. 

All  of   the  foregoiac  yroceediaga  are  eet  forth  in  tho 
fotition  no*  hefore  as*  and  It  ia  averrod  that  Haroh  9»  1934»  tho 
peremptory  writ  on  tho  jud^Mat  of   deceiiber*  1935*   vae  ieeued   aai 
oenred   on  all   the  then  preoaat  roapoadeato.     iireparatory  to   tho 
ooaoideration  of  tlM  1934  appropri«tion  ordlnaaoe,   tho  ooamie n ioaer 
of  public  works  ^5«d  city  eagiaoer  reported   to  tho  ooanoil  peti- 
tioner** oalary  aa  #5»040t  aad  thio  wa*  the  emoaat  fixed  hy  eoaaeil 
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V     u»i       f  1   9Jtf$   tol   b4»ii:t<i^  ^'Ai^  t«l^x«  iuvtSf^hul,  Semi  9dt  iii  alA 

utA^   ftC  iiii»]Ut^   X«®q^'i-  il.J"7«*«'*-  ^''   uff.    tiC'/f^'/-  oiiiv  nt    o*t»*ir»  x.^  •>;;»,►.  «i«r 

•jai&^^'  '*::  •^  »il»i.*':i>U  ni  bawxi  ttJi  mtmaiil  haw  ibiilv  ^^lUf^ 

»i!iw  »tn     udctfX  «ix  '<'  t^u^<  •on  isttiMl^o  b«d«ot»iav) 
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proe«ti<lliiin)'*     1^  «os9Biiti«(t  Sftd*  up  a  t«atatlT«  ordlnane«  rep«rtlnf 
f«r  e«»>at   %«8t«r»   thre«  BMithBt  endlac  Maroh  31*  1954 »  at   tlM  rat* 
of  f4S0  a  mnith»  tkuc  failing  ^  r«port  fx  tha  r«Baiitd<9r  af  tha 
year.       Tha  f inane*  aavilttiaa  mat  an  Marali  IS*  1934 «     l%»  olULlnMui 
atatad  that  tba  aMmitt^a  iMul  >aan  adTlaad  "by  tka  aaaiataat  oar- 
poi^tioa  «ottna«l  tlwt  tlM  apprapriatlon  far  1934  for  patitlanar*a 
aalarjr  at  $5»040  per  RHinun  ahauld  %m  MiAa*     Tbt  aandttae  aatad  a« 
tha  aiJTlaa*  Inclttded   th«   ealnrj  at  |St040  far  tha  jacir  1934 »  mmH 
rapartad   %lm  bill.     March  14 »  1934*  tha  eity  eouncil  «at  la  ragular 
aaaaloa  aad  V99lr^4  itaelf  inta  a  eaiatlttaa  af  tha  whala  ta  omi- 
£>idar  tha  raport*     TIm  nagrer  rallnqaiahad   the  garal  to  tha  ehairaaa 
af  tha  finanaa  amaUlttaaf  who  p^asidaA*     ^haa  the  Itaa  of  patitioa- 
«r*a  aalaxy  vaa  rw^ohadt  tha  aayer  aagf^aatad  that  tha  af fieo     of 
yotitionar  ha  ahollsliad*       Tharaupoa  tha  aanldtaat  aorparatiaa 
eaunsel  aad  tha  ehairawa  of  tha  finaaoa  coBnltta<9  adrisad  that  if 
tha  purpoaa  of  abolinhiag  tha  offloa  aan  to  gat  rid  of  pntitioner 
it  vould  ba  aae^eaary  alne  to  get  rid  af  nil  tha  eaployaaa  andar 
tha  petiiionart  baaaaaa  Of  tha  caurt  OT^nra  theretofore  mntmr^iA 
nnd  the  arite  placiag  petitionar  in  ehftrga  of  th«  toetias  dapartaaat* 
Tha  augrer  tharaupan  adrlaad  tha  tx^iuiafer  •f   thoae  omplo/eaa  ta  anathov 
diyiaioa*     Tha  oonaittaa  took  tha  mtxyoT^m  adrlaa  aad  aaaaded  tha 
ordioanoa  by  ntriklag  tharefroM  the  words t  *Ianpectiag  aad  Teetiag 
MYii}ioa»  AdainistratiTO  Uaitt*  aad  proridod  for  thaao  aaployaaa»  to 
tha  exelttaiaa  of  patitioaer*  aadar  *JDepartaaat  of  Pablie    'Orka*  uity 
agiaaer**  Offica***       Tha  ordiaaaoa  waa  paaead  bj  tha  couneil  ia  that 
fom  and   alca'"d  by  tha  aayor*       Petitioner  aharffoe   that  tMa  aatios 
af  the  aayor  and   aomaeil  conatitatod   a  flagrant  aad  diraat  Tialntiaa 
aad  dlaobedieaaa  of  tha  caaaanda  ia  aaid   ardera  aad  arita  aad  «aa  a 
dlT'^et  coQteapt  of  the  orders  af  the  eiroait  aoart* 

KaapMdeata  filed  aa  aaav*^r  aettUff  oat  the  material  for- 

tioaa  af  tha  write  of  ■Badaana  vhieh  petitioner   elaiaw   they  refaood 
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to  9^&f  9i»   ««11  »•  ^^**   proTiai^aa  •t   the  HeTisad  Chicago  c«d« 
•f  I991t  mir-icting   thft  Be^artaeat  of  Pit1»llo  orkv.  It  is  arerrod 
la  tha  9Mmwr   and  olaixwd  hj  respond eiit a  tliat  thejr  irere  required 
ta  appropriate  for  petitioner* e  aalanr  oaly  ec  Xoas  aa  petlilonar 
reaeina  aa  Incwabent  of  ar  entitle'i  to  hold  the  offiee  af  eeaaat 
taatari  that  at  bo  tlaa  la  the  hletory  af  tha  eity  vaa  there  nsf 
ardlaanoe  pravidlng  f*r  an  *offloe"  kaevm  tut   eaneat  teater^  or 
head  af  tha  teatlns  dirislon  of  the  city  mf   Chlor^sa^  9X   praTldlnc 
far  eueh  aa  of:  lea  hy  »ny   other  naaep  thst  the  place  of  eoiployMent 
•r  afflea  of  oesent  taater  vaa  aholiehed  in  good  faith  far  tha 
fwrpaae  of  radncin«;  the  cost  of  fforeraMent  and  l>aeamBe  said  poeitir)a» 
plaee  of  anpleyaeat  or  office  ^aa  no  longer  eaaential  ta  the  proper 
operation  and  nanngeawnt  of  tha  department  of  public  varkt^  and  thi* 
thaaa  afarawnta  eaaaat  h«  arsraaKa  hy  allegatloaa  in  the  petit  Ian  aa 
ta  what  transpired  hef«ra  tha  f  Inaaaa  eaaaittea  af  the  city  aonneil 
on  the  quaatian  of  apprapriatiag  for  the  position  of  eenent  tester 
in  tho  annual  apr.ropriation  bill  for  tha  year  1934» 

Vnaerotts  quentiene  are  raiaad  hy  tho  hriafs  filed  hut  tha 
eantrorerayt  aa  reapaadmita  oontendy  raaalTea  itself  aainly  ta  tha 

fallawing  prepaBltlonai 

(1)  It   tha  poaition  of  eeaient  tester  were  an  affiaa 
vhloh  had  been  a&tatoliahed  toy  an  erdlnanoe  pre-viding  th«t  it 
ahould  be  filled  hy  an  appolntnant  by  the  anyor»  eith  the 
approral  el  the  coancil«aa  required  by  ^ectian  <.»  atlole  6»  af 
tha  Cities  It  Tillages  Aat«  (1933  Gahill*s  Ust.   tats.)  then  under 
tha  further  pxoTlaion  in  s£ici>ion  2   what  office  oeuld  toe  abelishad 
anly  by  an  ard Inaaaa  or  reaolutioa  to  take  effeet  at  the  eal  9t 
the  fiscal  year* 

(8)  If  tha  yasillan  of  oeaenl  tester  were  a  plaoe  of 
•—Ia|—n^  under  the  Olril  Serriee  law,  then  by  rirtue  tf  tha 
deaialeaa  of  our  .upreae  Court  the  uooiUon  '  oul^l  be  dropp'Jd  at 
any  tiaa  without  the  farsuility  9t   an  ardlnanae  ar  raaalutian. 

Petit iaaer  takes  tha  posit loa  that  tha  respandenta  ara 

farerer  forecloaad  fraat  queatianing  the  existenoo  af  the  offiee  of 

aaasnt  taster  haeauaa  af  the  ariginal  Judgaent  entered  In  the 

he  rdle  oasa*   In  that  aaaa  there  una  aa  issue  •!   fact  aa  ta  tha 
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%di  ajL  ii»%e4a»    *c»«q|b«t  lenlx\it9  ^A$  tt  senAo^tf  x«7^ 


•xlet«ii««  •€  ike  •ffic*  9f  e«M«iit  i««t«r«       It  «aa  4«eid«tf  «i>«n  a 

petition  f«r  a  writ  of  aftadnaaB  aad  •  4tmaarmr  t«  tka  p«titloa» 

•ad  th«  «oatr«T«ra7  arose  Iky  r^aaou  •/  the  reduction  ia  tli«  salary 

•f  ystltioaor  froa  ^2S0  a  aontli  to  ^I8S  a  month  and   substltutlac 

aaothsr   psrsea  in  kis  j^laoe  as  ohief   t«st«r  ia  ohargo  of  tho 

tasting  dlTisioa*  la  Tioli^tion  of   the  ciYil  s«^nrioe  lav*     it  is 

apparoat  fros  tho  d«oisioa  that  potitioaer  ia  his  original  suit 

did  net  elaia  an  offieo  whieh  was  oreated  hy  atatuta  or  ordiaaafOOt 

hut  he  olaimsd   only  a  position  lo  «hich  h«  was  appointed   pursuant 

to  th«  oiTil  SisrTieo  law.     Tho  court    ia  its  opinion  uaod   tho  torn 

"offiee"  as  syaonynxous  with  tho  "poisition"  claasified   pMrsaaat  to 

the  eivil  serTleo  lav  jiad  tho  ruloa  of  tho  ooamdssioa.     It  is  obrieua 

that  tho  eourt  did  not  baas  its  opinion  that  petitioasr  h«eaMo  an 

officer   of  tho  City  of  whicitigo  upon  the  fact   that   tho  offios  of 

•oaoat  tostor  «as  oroatod  hy  any  statnto  or  ordiaaaoo*  for   thoro  la 

ao  8Uoh  statute  aad  there  noTor  has  hoon* 

^hen  ths  first  MoArdle  eaeo  was  daoided  ths  distinotioa 

>ot»««a  an  ''offioe'*  and  a  "place  of  arployaant"  had  not  yet  boon 

■ado  ia  tha  loadlagr  elTil  service  oases  b«fero  tha  oourta.     In  ?soale 

▼•  I-oeffX»r>  175  111*   5t5^  the  court   in  diseust^iaff  ths  ciTil  sarrioo 

aet»  said   iat  p*  601 )i 

"la  a  osrtaia  seasoi  therfelore*  ths  posit loas*  to  whioh 
tha  CiYil  Sorrloe  aet  has  rsfereaae  ia  ths  city  ceTsraaeatt  are 
alaoes  of  eapleyaeat  rnther  than  ofticos  in  th6  strict  Boaaiag  of 
Ika  latter  tore*" 

tollosing  this  dssiaiea  the  LSupreae  court  ia  city  tf  citi»^gt  t* 

Inthagft.  191  111*  &lt$   in  diaouaeia«  the  quoatioa  uadsr  oeaaidsr* 

atien  by  the  eeurb  ia  ths  eaee  of  Poajle  t.  Leeflleyi  saarst  held 

that  the  offices  or  pooitions  proridod  for  uador  the  cItII  ssrrice 

a«t»  *vhile  nat  strictly  effloes  vithin  the  aoRaii^  of  ths  eea- 

■titutional  proTisleat  wore  ia  e  ssnse  aaaleipal  affieee**  la  that 

ease  ao  ordinaaee  was  pleaded »  and  plaintiff  rolled  for  tha  ereatiaa 

•f  his  office  satirely  upoa  the  oiTil  sorrlcs  act*  the  ruleo  ef  ttkm 


Xt^i.'-^-  ■»/$*  Bfi  e  '   ni|.+  te  n^JBtt^i  ^  »««aa  tsYfivsiijir^d  sift  htm 

«i$d  "^e  nnvoj^st  fti  %'!ni^»i  'UiijUf  urn  »9»lq  mtA  ml  fi'«^>t<E«f  VMhuut 

>  4ait>o  ^ii?  1»  «»i0t  90.9  tm^  1^1  »«trtd(»  ilvlo  ^nit 
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-n*»^  M;  '<•  «^lKtt£»a  tf«fil«   «irf^^*   '«»*41HI«  xX^di^ia  •/«•  tiXiefw*   «jh»a 


•MMiMsim  %)i«r«ui«d«r »  Ik*  civil  nerrium  •lauep>lf le9tioa»   th« 
•ffie«r*0  •xftninalion»    the  d«|>artiient*9  requlBltion  and  hli 
o«rt if !««.<. ion  and  npx'Oiatmmt   to  the  offlo«.       Thv  court  ta«U 
Uimt   this  «S8   Bttfflelent  eTld«no«  of   tta«  «xiet«no«  off   and  hli 
•pp«iat»tat  to*  tb«  offltf«,  and  tiU  b»  on  th«  nuthority  of   Peo»lo 
▼  .  l.oeffXer*  surora* 

la  ft>P?it  ▼.  Zsft£i£»  !«•*   Ill*  125,  wuo  yarrrnto  procood- 
iBC«  wore  Institutod   and  th«  pXon  sot  forth  the  ridoci  of  tho 
oomiooiont   the  OHlllog  of  an  oxtoaimittioaf   thQ  auecsoaful  pasaisg 
^y  the  applicaat,   th«   placing  of   itaoek'a  nasi«  on  tha  ollgl^lo 
liot  aad  his  8m1»9«quont  'appolatAent   to  txai  taking  of  th«  offleo 
of  aosistaat  oaperiatendent  of  police,  and   doimrror  wao  filod   to 
tho  ploa.     The   Ineufi^ent  nontaadod    that  his  peoition  wt^-s  not  aa 
off  loo*     Tho  court*   !»I  though  hol«ilng  tihat  th@  quo»tlen  ««a  not 
before   it,   said   (p*  12^ )t     "'/o  aro#  horrororf   olonrly  of   tho  opiaioa 
tbat  tho  pooltloB  falle  ?athin  tho  d(»finition  of  aa  off  loo*  * 

la  BuiA9M  ▼.  Traeggr*  364   ill*   612,  which  «a«  dooldod   la 
1914,   the  validity  of  tho  miaiolpal  aiployoos*   poaaloa  aot  oaa  la* 
TOlTodf  wlierohy  a  portion  of  all  oivil  oex^ioo  oaqployooo*   salarioo 
van  required   to  ho  withhold  for  tho  pension  fund  and   it*  Ttlldlty 
dopendod  upon  the  queetiea  whether  employoeo  wore  off  loero  or  ■orc'iy 
holding  contraoto  with  thf*   c-lty  for  a  y^ar,  prot^sotod  a^Alaot  leglo- 
lativo  intsrf ereneo  or  chaai;A  by  tho  coaatitutiono  of  tho  ntato  aMA 
•f  tho  United  Giateo*     The  oouxt  said   (p*  61B)  that  hj  ooetioa  I 
•f  tho  Ponsioa  Paad  Aot  its  prorlBloact  did  aot  apply  to  teaporarjr 
or  probatioapry  omplereoo,  but  "it  applloo,  therefore,  oaly  to  those 
holffiing  porvanoat  positions,  and    those  positioas.  whether  oallod 
•ffie«s  or  plaoes  of  oaployvent,  haro   svbstaatinlly  the  B<ao 
eharaoteristios,  without  regard   to  the   character  of   tho  oonrieos 
rendered*" 

It  was  aot  until  1919,  whoa  the  ease  of  People  >  x  rel* 


■1^  &et«  «'!«  &9flr9#iii;t*  e>^i?  Id  «flPft*.>lT.%  ■itnii'Sfl'^.tim   «t«w  sitf^  4«tfl 

*«X«0X  #«fit«ta«  fc»*t«v'^    • -    ■   "''-   ■•,■'•    • ""    -"*-   -^ir^srsttttif)  ?jilMf< 

mt  r.iXBJiiti*iii4uei  •rant  ^inmn 
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Jaeo^f  V.  Coffin,  292  111.  *»99»  w<%a  d««Uad  %hm\  our  3uiur«a«  Court 
rte^nlxfrd   the  dtetlnetloa  b^  t  v«en  an  "effi**,"  and  a  "poeltioa* 
or   "pl»»c«  of  eHJ)ley»«^^»t•"   under   ths   oItU  Morrloo  law,     la  thM.% 
••00  Jaoo^c  Ital   fllct?  a  peiition  ior  naadaflua  to  ro:?tor«  hla  to 
hi*  petition  A«s  an  oxpeit  on  ayetaa  and  orgaalaf^tloa*     tho  rsn^ond- 
oats  denurred   to  %he   ^Xitign  upon  the  ground  tluit  Jaeolia  vkm  aook- 
iivr  to  too  roln^tatod  to  an  oftie»  aad  that  thoro  wao  no  ffonoml  law 
or  etatute  providing  for  un  ex;}«xt  on  sjiiteB  and   orffanlatitlon.     Tho 
oottrt  hold  that  potitlenor  «v&s  not  olaialag  an  off  loot  tout  a  oosltioa 
or  place  of  csidoymoitt  la  tho  olaaaif  lod  oivil  serrloo  of  tko  «ltjr  to 
which  ht  had  too<»n  regularly  appolntet^  parouaat  to  th*  elrXl  oarrloo 
law*  and   th^t   onft  cXnialng  suoh  a  poaltlon  ^aa  not  ro>^ulrr>d    to  nhow 
that  It  was  created  to^jr  atatuto  or   07(]tlnanc8»  •%«  In  tha  caao  ol  oao 
cl&ijaiafr  aa  offloe*     la  a  long  line  ot  caoos  prerlouB   to  tho  Jaootoo 
oaoo»   tht  iiuproaw  Court  had  held  that  ooo  aooklnir  toy  avndawui  to 
ooiQ^ol  a  restorntiea  to  an  o£'flc«  nust  ahow   thnt  tho  offloo  lc»sally 
axle  to  t  and  wh^re  the  office  clslmod  «aa  unknown  to   tho  ooonon  law 
It  could  0x1  st  only  "vhon  or<^ted  toy  otatuto  or  toy  nunlolpal  ordlaaa«« 
adopted  toy  isuthorlty  of  th«  etatuto.     (■  tott  r»  City  of  Jhio^go.  20» 
111.  2aii     Peoplo  Qx  rol*  r.  City  of  ChiOK^ro^  210  111.  A?9|  Moofl  t. 
Tbo  Utij9T,   214  111.  40 1     Oorocjli  t.   City  of  C.hiei>g;oj   290  111.  5B1.) 
In  all  of   theso  oaooe   tho  allatfetlona  of   tho  petitloaor  >«OTe  that 
plaintiff  had  tooon  an  offioar  of  tho  city  totd  -mnn  wrongfully  roaorod^ 
•Ad  not,   as   in   tho  original  potltion  in  tho  Ma.  rdlo  oaaot   that  ho  hoi 
hold  a  poaltlon  la  tho  elaaaiflod  olril   aorYloo  of   th«   city.  In  tho 
jTacotoa  eaoo  tho  Sttpr«»«   '"ourt   oxpreaily  rocognlacd   for   the  flr»t   tiaa 
that  a  poaltlon  «hlch  la   In  tha  m tura  of  «  porwan^Bt  a»play»«nt  aayt 
la  tho  atoaaaoa  of  atatutory  or  oh/  rtar  prOTlaians*  too  crautad  «ltho«t 
tko  ro;uiraiaat  of  a  fonaal  ordlaaaoot  toy-law  or  reT«olutlan»  aa4  ouid 
(p.  iOT)t   Thore  io  no  ataiato  la  thia  Stato  that  praaoritooa  ^ko  i»^aaor 
tr  ■'^thod  of  or«atiag  a  poaltloa  or  an  aaployaoat  toy  a  oity.* 


i-xno'^  ««inv*<i«P/  «»»  tMas  &»f«l»f  <  'i<fe  .1X1  sei2  «si*1«2  *^  §MsouA 

«©i4i  iaiaiaitj  ;J<.ui  ?■.«'*?  -^AtmHi^m  ♦<«?■*  fci»i<  ntfm 

9«iY^»!k  Xlviii  f'jf*  «*  $Ufi.u9-'Uf(i   m$stic-mJ&  \XtAJt«i»it  Kf»<5  J!»Mri  tii  dAiiCv 
wctfltt  <■:.  m^  -am  «V'»  isi«i*)i«KH?  «  ti^tm  -^M^i^lAi^  «««  <t/i£<3  li!u»  »«»i»I 

.^il'-^^l/i  '•'•  '  *****  -^  '''^  ti«4ai.%i9 
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Tlie  Ja»oVi  ca»«  wkM  fellow«<i  b/  P»opl»  »a  rel»   im><1«ydiaXf 

T.   City  of     hlqKgOa   227  111.   62,    in  wm«li  It  «ms  mrmxrn^    that 

.<ititien«r   took   khti   olvlX  acrrlccs  ex.J^kBimition  for  tb«   "offloc  or 

poailion  of  patrlag  laspoetor*''   and    tihroughout   the  position  tho  plaoo 

to  ithiob  pdtii. loner   HOki&tib   to  t>«  r«i»tor«d  «&»  «luiraatorizttd  as  aa 

"offlod,*   ausul     ofiloa  ox  poolbioii*"  Aa4  a  "pooltiOQ  or  offleo."  Upoa 

Vhls  1»raa«h  &1    ^.iie  oaae  tJM  court  aaidi   (p*  a?) 

Tkls  is  not  an  allegatioa   bha..    ilio  enplo/wint   la   i^itlior 
an  of X loo  or  a  poaxtion*  and    there   Is  nothing  in   the    jotitirn   ./hloh 
«oul4  di<»&iAguish  ii  as  elthox.       Iiil«  ttoare  is  no  atfttuwory  roitUiro- 
««at  preeerlblng   th«  aaaner  or  «K>thod  of  crf^atln^;  n  position  or   on 
•Mplo/Moat   oy  &  city,   of i lees  o(h»r   %han  thoso  muuoi  la  tho  statuto 
wist  ke  eraata^  by  an  ordlaaneo  of   the  olty«   passed  by  a  two-thirds 
Toto  of  all   the  ald@rw»n  eloete(<t  as  provided  by  section  2  of  artlolo 
€  or   th9  Cities  and   Vllla«os  AOt." 

fhe  eourt   then  proceeds  to  »tato>    "^e   thore   is  a  vtali   driflned  dio- 

tlnetten  brtwoen  an  of   lee  nnd   a  position  as   they  ar^   coasidemd   la 

lati»   tho  ^t  It  loner  vlll  not   be  allowftd   bo  s^.y  that  ho  has  b«ea 

flllias  oae  or   the  other*     Hia  eaploynont  hats  been  la  one   or   tho 

other*     Hie  petition  should   eti^te  «hioh,  and   if   the  fonsert  ohoaU 

shovi    tihe  le^al  oxistoaoo   (.hereof  by  pleading   the  ordinanoo  oreatiac 

the  a^mm*" 

The  respondents  herein  do  net  attack  the  -validity  of  tho 

original  Judgment  in  the  Mg>  rdle  o«0a»  nor  the  subsequoat  deelsionB» 

but  argue  that  the  aoe  of  tho  torn  "offioe"  in  the  flret  opinion* 

when*  under  aXl  tho  oireuaiatanooe  iu  that  case*  the  oowrt  Might  aoro 

aocuratelj-  hare  spokoa  of  tho  position  as  a  "place  of  oHployaeat* 

ehieh  petitioner  olMlMBd  and  to  which  ho  was  at  tho  ttae  aadoahtodly 

entitled  under  tho  law*  underlies  the  dlffleulUee  siaee  eneouatered* 

Prior  to  the  Jaoaha  ease  courto  used  the  toras  synonyaaaaly*  withoat 

drawing  aay  di^tiaetioa  betwooa  -offices,"  "positions*-  and  "plaooo 

of  eapleyaent • "    inee  then  the  differenoo  has  been  clarified.  »ro« 

a  careful  exaaiaatien  of  the  later  deoisioao  we  are  ontlsf ied  that 

petitioner  hold  only  a  posltioa  ar  plac«  af  eaployaent  which  could  bo 

aa«  was  abolished  by  oaitting  it  froa  tho  approprlatioa  blU  far  1»»4« 


9tt  ♦••''  '2  it&iv.-«aiiiu»A«  »oiTi»«  livlo  «id<t  ao«9  ^i^n«i #<««:; 

it<  -i^ti  4i»«9  edit  *•«•  aAtf  i#  fLMUtttf  «til4 
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In  T*»c*nt  7««ri)  tf forts  hare  >)*«a  aade  by  rarioua 
teunielpalltlec>   and   other  briuiehea   9t  govornmont    to   coaaolidnt* 
•r  misisliTj  tha  organi£fitlon  o'  various  dep.-%xta«iitc  o»  ao  to 
eliiaiaato  sukh«adu  tneraof   .rlthout  dlscrontlnuln^;   tto«   fuactlona 
0f   a  p&r>.icul«.r   uubdivlalon  of  the  dupartnont*        Vhio  t.h«y  oDvlousIy 
bfibd   th@  right   to  do»   «Ad  «e  find  nothlotf  la  the  ltkafi««|{«  •£  cusy  tf 
^^®  J>^>^g41»  cases  or  In  the  Judgnents  of  the  elrovtit   court   ^^hioh 
would  preYoat   tr&asfcrs  of   «apXoy««8  6&lculat«a    to  eliminnto  «B 
naaocoosary  o«^ho»d  within  tho  depfe-rtiHint  or  l»ur«au»   such  ao  a 
eoaoat  tost«r«       The  prinolpal  adTRntage  of   auoh  coaaolldr iloBs  in 
tho  olialnatloB  of  OTerhoad  costs   of  opora^ios  of   th«  Torloua 
^ranehoo  of  osrTloot  and  that  is  proelseXy  ahat  was  dono  In  tho 
annual  approprletion  ordinance  for  the  srear  19^4  In  roapeot  of   tho 
bureau  of  eni:^ineeriag»   department  of  public  works*       The  funotioii 
of  tenting  aaterials  uoed   in  construction  work  was  continued  un<i«r 
tho  dlreot  suparrisioa  of  an  engineer   instead   of  indir<iotl7  through 
tho  off  lee  of  ceaieat   tester*  which  w«b  aholishod*      '^hnt   the  city 
offiolals  did  in  1954  is  unlike  nny  of  the  Bituations  that  irose  In 
eonnoeiioa  «itli  th«»  eontroYereies  in  ^hioh  Ho^rdlo's  poaitioa  had 
thoretoforQ  beea  inrolwed.     This  case  poresents  tho  first  atti^pt  to 
abolish  as  a  asperate  dlTiaioa  of  the  bureau  of  on^inoering  the 
function  of  testing  building  materials  »nd    no  abolieh  the  positioa 
•f  oeaea*   tseter  as  ttim«c«Baary  by  reason  of   the   coaeolidntion  •/ 
the   testing  dirisioa  with  other  branohee  of  S'^rrice  under  the  direet 
auperTiaioa  of    ^he   city  engineer* 

Petitioner   takea  tho  poelcioa  by  his  bri«f  and   eentead«d 
upon  oral  axguaieat   that   the  eeaMande  of   the  judgment   and    ^rit  of 
1933  provided   that  tho  anahal  appropriation  b«  made  "from  the  «ntry 
of   the  judgment  until   the  further  order  of   the  court*"  and  that 
thereby  it  was   commaMed    to  proaerTO  the   statue  <i^9  of   the  offieo 
and   its  incumbent  aa  fixed  by  ths  Judgments  until  the  ewvt  sh«alA 
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tanetien  m  eh^nr«  or  abolition  vf  th*  offl«o.       •  tfo  not  b«ll«TC 
tlM7<?  ««i"  Hny  Biwh  awo^piRc  »<iju(l  lent  ion  by  »uid  writ,      fh* 
l«|ri9lrtlT«  brnnoh  of  th«  if9rmxrm»n%  tui«  tho  powor  to   abolioh  « 
poeltton  if  it   proeeads   In  th«  propwr  wfcy,  and   In  thia   inst'inoo 
It  took   th«  (i«c«*»pry  and   prapor   ateps   to  effect   the   ehanca.     if 
patltlan9r*a  •ta^laymeat  wajre  a  lagally  axintlnfi  offioe  eotalillahiad 
*y  ordlnsnc«  T?hleh  Jtod  b#«n  filled  by  appointment  by  the  aayar  wifch 
Iht  epirrrtral  of  th«  eouneil,  aa  racjuiirad  i.>y  tlia  Citl^a  and  Viiiai^aa 
A«t«    vhei   of  cours«  ifc  could  not  ba  abolishad   axoept  toy  ordinanaa 
or  raaolatlon  to  t«k^  <»ff«ot  nt   th<9  and  of   i.)ie  than  fiscal  yn^r* 
¥nt»  baing  a  paeition  undei*  the  eivil  o^rrios  law  aa  de^  inad  by 
tlM  later  micharltie^!  of   tba  Supraaia  Court «   ii  could  ba  dropped  at 
aiqr   ti»a  without   the  fornnlity  of  an  ordinanoe  or  r^eolution*   and 
thia  la  praciiaoly  th«  coutso   pursued  by   tht  city  auuhoritias   la 
tha  inataat  easa* 

«ione  oX    fclao  prior  !.Ie  ^g'^lc  decltsiona  inrolvM   ttuk   riKhtt 
pavar  or  authority  of  &   city  council  to  abolish  the  tentinr  and 
iaapaetioa  laboratory  as:   a  diviBion  of    t,ar   bureau  af  cn^lnaorin^, 
dapartmnt  of   pu'lic   worka«    or  to  ubolii.'ih   the   poirltion  denirmatai 
aa  oaaeat  taatar  whiali  ^aa  olisaifiad  by   tha  cWil  a^rrioe  ooaaiiaalan 
oa   ttao  haad   affiaa    in  thf;  t^^ting  diviaion.       11   of   iha  prior  liti- 
gation inrolToJ   aiiher  an  nttaapt   to  raplaea  Ma^rdle   in  th«   par- 
formnnaa  of   th«i  duties  of  hie  poaition  «itk  a  paraaa  aha  wna  aat 
r>ntitled   ta  porfara  thoaa  dutiav*   in  violation  of   ihi-   eivil  sirriea 
Imut   or  to  radaaa  tha  Bal/^ry  of  Mo'rdla  balov  thnt   of  pok:ltlonu  af 
aiailar  rank   ia  violation  of     ha   oivil  sMrTloo  law,     Tha  writa  of 
■aadaaua  ia«ua<   ia  1920  and  1933*  whieh  patitioaar  olaiaa  nar^  vlalata4 
by  the  «ity  authsrltiaa  whan  they  f&ilad    ta  appropriate  for  aaaant 
taater  far  tha  year  1934 •  a.<toh  aanvainad  proTi»lona  ooavHUMliaf  tiM 
ctrparste  autharitiea  of     ha  oity  to  appropriate  aaaaally  fr  iha 
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i   aalry  af  that  poaitiaa  aaly  "ao  laag  as  MaAvAla  raMina  tha 


lot/*?  Mf  44in  t»i;ji*«&   Ci-i   «9e'»Mo?  .    "kA 

:'t   to 

brra   «nt  .  *mk4.  KRUi 

^    )U»«iE»K'Tii  «i;  miiU 

•    r;^i.:.:i-'9'  iHlot-jon   ©.-3    i>e>i#*t«<» 


incuEb«nt  of  or   *«ntltle<J    t0  hol«S   said  •fflce   of   eeT^nt   taater," 
aad  having  b«an   In  IVi-i   l3^>.aiy    aid   properly  diT»*yt«d   pi  hla 
oXXice,   a©  v<ute  mo   ioa^sr   "sntillca    to  hold"    the  flnme  -iiid  re-.:jand«Rta 
o&anot  04  Udlu   in  ooai.3U&pfc  und^^x   tbe  prca.ni  p<ftl(ion» 

On  oral  arguj&aat  p^ft  It  loner   took   Lh<j  yoAitlon   whilst 
^iCiJTdlt^'a  emvicy£ai»n%  could   ao&  b«  &bolit*h«d   ^iLtaout.  flist  oMuki.ig 
an  applior  tlua  to   th«   court  which   le  \i^d    ih&  Ynrloua  '•nrlts»  but 
«•  rogaXi!    thxa  contention  an  untt.nai;2l«*       TJnXai^j^  thn  eity  of'lal&4s 
first   abolished    tue   poeitlon^    thair   appllontlon   ^o   «   oourt  «vould 
present  a  voot  qu<s(;wlon     hlc>h  th«»  court  eould  nf»%  entart'&ln»  inA 
there  would  be  nothing  ?or  thti  court   to   deternins.     Tloreovcr,   In 
our  Tlsw  of   the  elrcuKstancosi   and   th«  lat»  applicable   <;h«r«tOt  th« 
eourl  would  sot  be  Ju.tlfled   in  Interfering  with  the  city  couneil 
ia  the  proper  exercise  of  its  legislatiTe  fxmotions* 

For   the  refesons   rtatodi  we  are  of  the  opinion  that   the 
petition  for  contempt  filed   la  th«»  circuit   court  «as  properly  die- 
Biosedt   wid   the   order  mill   th«r«>fwe  be  affiraed. 

,.-  .  i-^ii, 

caniem  and   tiullivnn,   JJ«»   eonour* 
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iOAliitlffs  in  jsirror* 
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COOK  ixniiTT* 
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■S«   B  ESI  BIBS  ^371  c;B  fSRIgl^  W^JJV^^1I>  fXB  OPIHOT  OF  TKK  OOORr* 

TSas  i«  ft  writ  «f  •nr«r  «ii«d  oot  frms  an  order  of  tiM 
county  eourt  adjudglag  d«foadi«at»  gitlXty  of  oontai^t  and  orliAiiftl 
yriMtloos  «iMnltt«d  hj  th«a  as  offielRls  of  the  court  whilo  noting 
aa  JUfdiffoo  aad  clerks  of  oleetlon  on  VoT«rii«r  4»  1954* 

Marek  5»  1936  •  tho  1»111  of  except  lone  ««e  atriekea  froB 
tlio  reoeyd*     All  of  %]io  aeeigaMcate  of  error  filed  in  tliia  court 
sad  the  point »  rellnd  upon  for  reToreal  of  tlM  judgaeat  mre  Vaaoi 
apea  a»ttere  oontaiiwd   la  %h»  bill  of  sxc«ptionet  end  aot  upoa 
aaythittg  ap;  e^riag  in  tbe  cowMon  law  record*     Thn  bill  of 
exeeptioae  hBTing  iKMa  stricken  the  judgMat  of  the  ooaaty 
eottrt  la  afilraad.     (Paaale  r»  fifTmrmlJ-  ^^^  ^^^*  ^**  *^*) 
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IV.  j?Re;iiijDiH8  ^f^TidK  mxmm  nrndrmmi  tm  omsKm  of  thb  court. 

Plalatlff  brought  an  aotl«n  of  tko  4tlt  tfl«««  la  th« 
mmicipal  e«urt  a«Bls8t  QB&re»  U0  StrrwiB  «ad  0%h«r«»  4«in6l^* 
to  reeeT*r   ;  881  .SI  alleged   to  be  duo  for  JRjiiior  ««rTle««  for 
tha  parlod  freit   'moenbm  1$  3.9&3»   to     uguot  10»  li»35*     Th«  oouxt 
^Icnlsaotf  the  malt  ea  aotioa  ef  dofoadaato*  vtthoat  hoiurlag  aa/ 
OTldeaoOt  and  tltls  ApjMial  foIXowod* 

Plaintiff  first  filed  hia  oitit  asaiaot  (l««T«e  S*  Storoao 
alono*       smaMms  who  issaod  aad  tlio  bailiff  rotamad  tho  ouaavaa 
"aat  fawsul."       X«t«r»  jnarrrusiBt  to  loaro  of  ooart»  plKlatiff  filod 
aa  aiQend«^  etatoaont  of  olniat  lUUBiai'  Gkiorge  Li.     tsrono*  Blaneko 
H»   itoTonst  "^111  laa  T.  Blue*  Lydia   ;*•  Blao  aad  Ghiar>^o  Tltlo  4 
Trust  C70,,  a  oorporatioat   an   trusteot  defend  ante   In   th«  eauso* 

TluiroaftoTt  Ooorgo  M*   Gtoreaot  oae  of  tko  dofondaata* 
ft«tla«  as  atlorno/  for  Ulnsolf  aad  tho  dHfoadoato  willlaB  T.  Bluoi 
2^1a  T«  Bla«  and  Chioa«ro  Titile  A  Trust  Company*  filod  aa  aflldarli 
tf  aorits  denjiag  liability  aa4  also  a  ntatosMat   of  cIaUi  of  s«t«off 
•a  bohalf  of   \,hm»m  tluroe  dsfoadanto*   olalalag  CllS*       haa  tho  oaaso 
aao  oallod   for   trial   plalnUff  appoarod  with  Ms  «itnosoos  aai  offoro4 
to  pro<)tte<i»  «rfldcnco  to  support  kis   8tat«aoat  of  elala.      Tho  dofoai- 
sats,  toy  tholr  atioraoys,  aoTod   tko  ooart  to  dismiss  tu*  suit  ca  tho 
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-Qt  »»yi,f'i«>ti   ^^J^rtfsf.    t^t  wrJit  »6   OS   &t«8«t£iA  X'3*i'«Sa--»   wv<ji>:-'"T   ot 

•  h&fHUlny^  l«««|oj^  ak^4  urn  ^mmmlntm 

lt#*^»B    Ita   lSiAX'9    !•    ^^lUMMiJ^:^:    O    ••!«    tell    X'i^'^i*'*^-^   «lllXr>»k    SilriMI    \p 

to'Cfttto  &M  H»«is«o^iA   stXtl  iUtw   tMi%ic»<|q|A  lUlJMlBl;    XnitJ   rf^\   t»«XX«B  aav 


ground 
^hat  dsfeadaat  Slaneha  H«    .'teTans  hai  not  'btian  aArred  ?rith  jproo««B 

and   tbat  oa  motion  of  plaiatlff  the  defendant  Chleago  Tltl«  ft  Tru«t 

Co*  had  >••&  dlaslseed*       The  court  snterod  th4  notion  and  continued 

the  hearing  thereof  to  a  subseq^uent  datot  when  plaintliTf  a^aln 

appeared  vlth  hi  a  ^ltne«f<ee  and  hy  Mb  eounBOl  offered   to  proiiuoe 

eridenoe  la  euvport  of  hie  ctetement  of  olalai*     Vhe  offer  was  rejeoted* 

aiad  defeBd«ntB»  after  ohtalalRg  leaTf^  to  withdrew  their  eet-off »  re- 

neuied   their  motion  to  dlBnin^  the   suit  on  the  eane  ground  theretofore 

etatod*  whioh  whs  allowed  f  and   the  smit  disniased* 

It  is  first  urged  on  hehslf  of  plnintlff  that  tho  affidarlt 

of  a»ritB  and   statwient  of  claia  of  ««t-off  were  fllod  on  behalf  of 

Blanche  H.   fitercns,   as  wsll  ae   the  other  defendants j    Lhat   the  motion 

to  diawiao  the  euttse  was  likewise  ms/ie  on  her  behp^f ,  i^lonil  with  the 

other  d-^fcmdantej  an<2   that  ohe  therofora  appor-.red  in  the  coiiee 

fenerally,   eo  as  to  crire   the  court  juriadiction  of  her  peraon.     How- 

eTer,  we  find    that   the  affidETlt  of  xoBxite  contains  the  following 

averttent  i 

"Oeorge  11*  ^'terenn  malcea  oath  r^rvi   a  7s  thct  he  ic  one  of 
the  defendants  and  agent  for  \  illlam  T«  31uet  L/dla  T.  Blue  and 
Chici>^o  Xitlb  &  Trust  Co.,  a  corjporntion,  te  trustee,  dof^nd^nto  la 
the  ahoye  enti'^led  cause*** 

From  this  it  would  appear  that  9««rge  K>  Jterena  did  aot  purport  to 
represent  Blanche  H.  .sterene*  He  alleges  thet  he  is  ageat  for  V.iiliaa 
T*  Bluet  Lydia  r.  Blue  and  Ohiof^^o  Title  &  Traot  Qompanjt   hat  there  is 
no  allegation  or  showing  in  the  affidarit  to  sustaia  the  olaia  that 
ho  Rlso  reprseentsd  lllanche  H«  "^toTsna.  Therefore^  it  cannot  bo 
preouBQd  that  she  ^ao  iaoXuded  aaoag  the  defendiats  oa  ehosn  behalf 
the  affidarit  of  morita  aad  set-off  were  filed |  nor  oan  it  be  hold 
that  the  notion  to  diaaisa  the  a«Ut  by  George  A!«  ;teTens»  as  attoraoy 
for  "the  dftf  ind5ints  ia  the  case,"  'AOuld»  by  iaplioKtloa»  laclude 
llanehe  H.  iterena  aaoag  the  defendants  for  ehoa  counsel  appeared  aad 
■ade  the  motion.  The  record  dlseloses  that  Blaaeho  H«  .itereao  ma 
aot  aerred  with  suasonb,  aad  that  sho  did  not  eater  har  appoaraaoa 
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fMUOfS 

boMfli.ir»o  i^s'.  ttttii^^:  «#f*  fe--<5#na   i^u9^   t  rfS'        «t»a«lBsi;&»  a*»4r  bad  ••O 

«Jt>«J3»ier;  euBV  Telte  .4ci(^^     •«l.<?Xo  'tis  ;!rrf«fjn^^»  9|j^  t«  tt0<|crm  al  »MM)blT* 

•   '.   <>.o~;?:-.    ri'^il^   ■fN'.^'bii!:  i"^  ot    'Tta^l  nnka.tz$<d&  x»i^   ta#n«ibni»1t»5  tea 

-   -^:t    ifi,*    '■": 'hi  -..r-.    ''c    •*If;f-  ^r  rf.!   ':.-^^Ti;   .Jv^r,    ^iJ   il 

.,.,.    ..„-;,.,  ...    „      .-;   ..        .    ...   5««  v^ttaa  t« 

ficjjy  joiuiSr^'-'    "' rf f «  sii?  bx?  Xi»i9r  r«   e«jR»ir»ia  *H  sxtonaXS 

~^o*i     aflostd^  xmrf  to  si^ti^ih»i'rtfi  1tii*o  «eC^  «t1:?i  ni  a«  o«   ,xHs'£0'a»B 

^jU:^©^;^*^^  arte;  aci-fiJnno  .a^lTKaa  'to  itTraftilt*  mis   $^i   bait  m  v-xat* 

at   «i'  ^pl.i^    t»{. ; 

o^    .;  .,,..,  .......   .  ~  .; ....      ao:i''i 

mUXXi?  ri:o\   ar«i>-     ...    .. .,    ...        .-      .  iv'-.f^f?'    inrnaetf*! 

*7uiJ   ,..-  ■'     nSuimm-   '      *'  •         .  ..••   -Kir   u*   sfiXw»fto   xo  noi^ageXlB  on 

iS  io.^r?  ,-T»t«»Tru-i  •      ./.irf.  •.-•'  ■' -''■■-    '•'    -- *- --js^  tiaXA  ^ 

llndtii      !OiU    j'o    :..pjrhr   -    ■         .      ■.  '    "----'.aKi 

X*0YO;f;ti(    ti£     «AIXf).-  iKRjtt)    ••!?     noises    (Wftf     tMdt 

ajwr  atittTsiti.   •%   vKoneXS  ^«ijU  aaaaiaalft  iyza:)At  ^T     .rroltf«aE  atfi  ahaoi 
9MiwiM*^tt«  -SMl  -ta^atk  J«A  bl*  vha  4««U  tea  tAAaana  fiil*>   hartaa  iMi 
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p«rsoaaXljr»  maA   clno*  (}««rs«  II*   LitcTSM  pgrp^rt^  %•  raprnsmil 
•aly  Ui«  d«f«M*a%»  aaoi^d  la  ih»  AjrfidaTlt*   t.)ier«  it  im  Wsls  mi 
vhieh  the:   court,  omalii  JOnre  acquired  juriadlctlon  of  Um  porooa  vf 
JIlAJieho  H*  wtoToaa* 

Tf.  hare  exaalaoa  6h(t  <9eBO«  rollod  oa  ^y  plaintiff  t« 
attpp«rt   the  coatentlon  nad«f»  l!>ttt   find   thea  inap^lloabls   to  tte  faato 
•f   tMe  oa»o*        Ul  of  the  declsioaa  cltei   iadloata   tliat  tlM  partloa 
iaT0l79d   took  aeno  pocltloa  or  faction  which  tha   courts  la  th«  par* 
tlottlax  c^sse  ooasidsrsd   auf  ;lclent  to  e<^ll  lor  aa  exorolso  of  Jurlo- 
diet  ion.     tot-hlng  appee^uXts  up»n  {.h«s  r<o>cord.   la  ihlo  oaso   to  aiioo   that 
3Xanch«  H.  :;  toreae  dlxi   ai|/  of   ths   things  on  >shl9h  che   oourto   la  ilam 
caaea  r«>li9d   oa  ka^l  l}aeod   their  ruliogo.     The  qu?atlaa  doa«^laoa 
arleee  as   to  vh^^ther  an  attorney  bar;  nuthoslty   t,o  ^ntex   vho  appoar* 
anoo  of  A  party  to  a  gult*       hoxa  he  ha»  dono  so,  hl«  ruithoxlt/  will 
bo  pieeuced   froa  the  fact   ihat  he  eater «d   the  afpenraaDe»  until  tho 
«&nt  of  fittthority  le  iHads  to  appear*       This  wae   the  aita&tloa  In  tha 
o&oe  «r  CL^ler  r.  Koiaath*  167  Ul.  App.  «s,  olie4  by  plalaHlffv  bmt 
it  baa  no  applie;ttlott  h«re.     Tron  the  foregolns*  we  conolndn   that  aa 
to   the   first  eontea^loa  aade  the   court  did  not  haTo  Jarladlotlon  af 
the  person  of  31&aoho  H*  >?t arena* 

The  procedure  in  thlo  ohoo  f&lla  wiinr  Hm  CItII  Prootloa 
aot  (rahill*8  111*  Bar*  3t.»  X95i,  oh*  110).     Plalatlff  relioa 
priaoipally  oa  oeotloa  «:7  of    ika  aot»  vihlok  la  dlailar   to  aootloa 
14  of  the  rractioe  aoi  of  19C7»  and  proTldea   that   "when  neroral 
Joint  debtor  a  are  auo4»  and  any  one  or  aoro  of   thoai  ahall  aot  bo 
•trted  \Uth  pr ocaaof    Lhf)  poadeacy  of  auoh  ault  ar   the  reeorory  of 
a  jadtfaoat  agala»t  tha  partloa  aerrad   ahall  aat  be  a  bar  to  a  rooerary 
ta  the  erit/laaX  onuae  of   actloa  acniaat  avoli  aa  are  aot  aerred*   la 
amr  aotloa  which  aay  bo   theroaftor  brouffht."       It  waa  bald  under 
•eetlon  14    of   the  Practloe  act  •f  W07  that  4«dc»oat   taboa  m^inot 
•aa  af  aeveral  defeadanta»   aaod  ao  partnera*   la  Talld    ( Sherbuma 


"^9   (»©^*X'»<r  fHf-'J    to    f 


r-.-;iiiQ©q    toaster    -aCS'>  3    T'-v.tf:''>ft'!f 


»£»  tii  r»i  '■irti-:  ■ 
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^IK)  (»d  4  alii  J-^flft  jw^#  cao'sl  %f>a*f«W'rq[  »<f 
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▼•  Szli*  iw  -11*  ^^  ««^  i'ftaxi^'':a|  V.  iisLsa*  222  m.  /.pp.  tti5)» 

ftnd  s   stinaionB   In  th«  nature  of   a  8otr«  facia,e  may  make  a  defendant 
K*t   ssrrad    a  pfrrt.y   to  tbtt  judgment    in  u.  outt   agninat   partnera»   as 
iB  oaaeis  of  othor  Joint  i1<»btore.        .0  f«r  aa  Blanehe  a*     terans 
was  oone'^rn^d,   plaintiff   could  hare  avail sd  !;i»aelf  af    thla  pr».otl«t 
and  procedure* 

it   is  coRtr'ad^y  h©w«Te»0   that  the  dlsmlaaal  of  Chloa«« 
Tltla  &  TrusI  ^0.  aa  a  i^^rty  pr<^cluded  plaintiff  fro«  proc<?e<*lng  with 
kia  aetion*     This  wa,«  a  fourth  class  action  in  the  aamiclpal  court 
irkare  irritten  plaadlngs  ■ware  not  required*     As   to  such  r^otlon  it  luui 
'baea  gan*^rsilly  haLi    to  faa  "the  well  ©fettled  pracLiee   that   In  such 
couxta  Che  part?  »uing  need  not  sTon  aaia»  his  uotlon*   or  if  sitmaaai* 
that  will  not  affect  his  rights*   if  upon  hfjarine   the  tivldftnoa  ho 
appaars  to  ha  «ntitlad   to  roeerer  and   the  eouxt  had  Jurladlotlon  of 
tha  defendi^at  and  tf  th«  auhj^ct  i»tt«7  of   the  lltigatloa*''     ( -^daTton 
▼•   C»  H»   I»  *  S'*  By>»   240   111.   311,   513|      Aehm  ▼.   Halter »on«   1*7  111* 
57i<  Brunar  ▼.  arahd  Trunk  w.   R.  Cy«,   ?19  111.  421,  4  25.)   ..laaa   plain- 
tiff was  not  pamitted    to  Introdueo  ao/  svidenea   it   la   inpo«albl«  to 
kmtm  irhat  his  proof  ^ffould   dlsiolosa*      a  oauae  of   action  waa   aat  forth 
in  hia  etataaant  of   olala  and  ha  hwj  havo  bean  abla   to  aako  a  ana* 
acalast  tha   thraa  partl«a  who  "Mara  h«ior«   the  court,     in  that   eTont 
ho  ^Yould  hara  y>%€ii  penalttad,  undar   tha  praetloa   la  tha  nualolpal 
••nrt,  to  dlaalaa  Chloago  Titla  \  iruet  Go.  after  hearing  and  hara 
indgnaat  againat   thaae  dafead&nte  over  whoa  the   court  hau  Jurladiotlon* 
In  that  aitttatioa  the  court  should  have  allowed  hln  to  produoe  hia 
evldenca  Inataad   af  dleaiaolne   the   uuit   on  the  pleN()inga.     Accord inglyt 
tha  Jttdf»aat  of   tlM  aamlel^jal  court  will  bo  lovaraod   and   tha  o».uaa  ro- 
aandid  with  dlraetiona   to  proceed  in  aocordanao  with  tha  vlewa  haraia 

axpzasaed* 

I!    V  \i3)  P/«.HDaD      XTH  BlT"'CTl<lil# 

Saaalan  and  oulllvant  JJ«»   oonoura 


*ftZ£fksi9«a<f  hew 
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mi$tsti  u  viY  mCI  UJiv   »ftii^feio^oji  ji^  kt«o«ti|[  0^  «ii«i ;  ..m*>-  ht>htum 
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a  corporr.tiont 

S?.PiA  3UJLT)  PLAr^r.^,  xno«» 
a  oorpors  tlon^ 

Defendant* 


^^^    w^^""^ 


coor >r  OF  ghic\cjo. 


.,1 


BALaB.AJT  ft  KATZ    COFIPOKAXIO.^, 
a  oorporati«Q« 


/^  ^ 


IR.  Ht33lDIia  JTJsrjGi?  B^IUJSP  IK^i lXY:S^iD  TB^  OPIBflO^  OF  THC  COURT. 

ll4S»1ibiiia  1INi«l9  e«ypdrRtion  (heraiaafter  rafarr«4   ta  aa 
plaintiff)   iaetltatad  attaetoiaent  procsedin^rs  s^alns^  ;  epla  Guild 
Players,   Inc*t  a  nonra^ldant  JSre«  York  eorporRtlont   to  recorar 
$29600  due  for  man«;y  leanadt  and  Balal^an  &  Kats  Carparatlon  ^hara* 
Inaftor  r«ferr«<!   ta  ae  dafendant)   v;aei  serTad   as  gnrnltho«   <  prll  39 
1934.       April  13 0  1934|  judswrai  waa  aatarsd  afalnat  '^pla  Oulld 
Players*  lnc«t  •.nA  In  farar  of  plaintiff  fax   tho  am  olalaad*  tka 
OMTt   auBtalnlng  the  attaohaont.     April  (,   19349  d«f«iidaat  aaawara^ 
*no  fuade"*      Cont««t  an  the  aatver  aae   sat  for  Hay  2I9  1934*     UpM 
kaarlog  thfl  oaurt  foaad  the  lasuan  acalnat  plaintiff  and  dlsakarfad 
dafaada«t  aa  ^.rnlahae.     ^[obion  for  nav  trial  wus  orarrulod  and  judg- 
■ant  entered   on  the  finding  from    <hloh  plaintiff  appaula* 

The  faete  dlscloee  th&t     epla  Ctalld   Players*  laa«»  vaa 
OKployed   to  furnish  its  serrloas  la  defendaat  at  the  ChiaH««  thaatra 
far  one  week*  br^^lnniag  Marah  30»  1W34  9  at  a  ooMpaastitlaB  af  $7»6009 
with  deduct lona  of  i'iVi  tor  9Vi]f«mzee  of   stafe  hands  aad  a  9^ 
Loslan  to  he  paid  to  tha  hooking  aganay  far  proourlag  tha 


IIBVS 


(  *^ 

bl^u'i)  Hivi'^-:   inDiii.m  i%^ifi»6&c-»;  ^j!»z»^2»4»^M  bttdiaJtltsal   iYtliaJn&Sjg. 

0iiS   ,M»*.sX*>  awe  «UiCJ      -  -   ,  »-r.    n,,    ..,,^..  .  ^  'leX^J^'i 

fMMiU     '.Mi^X  tXK  x»!ilt  t«>   it*e   «!?ir   xs?**!!!?!  ©ftt  Bc  ♦jh^AhoO      •"aheift  «i* 

•jii  t«oAi:  ta^uiv^J^'-  tj,Jui^  «i^»«    #4:Jti  »«eXtsit/(b  9#««t  lult 


•afRgMwnt* 

Upon  th«  hearing  on  the  contest  of  6nttm<i»nt*»  anawer 

plaintiff  ««lled  Hjt%Xfi  Carlnon  as  a  witnasa  and   iatr«dao«d  o^r- 

taia  exhibit«  numbared  1   to  15,   inolu«iT«.       SxJiibit  1  vn.B  tho 

eontrafit  l»etv/«.in  defendant  and     opla  Tuild   Plaj«rof  Ino*     Exhibits 

2  and  3  wore  letters  aselgnlng  the   InrJ^btAdnesA  to  "'illiaa  Verrlo 

r.gon«/*  Ine*        -^xhlblte  ^.   to  13  w«re  checkn»  r<3pr«8«ntlag  pajraonta 

■ad 9  UQdtfr  the  aesignnento.     lllxhlbic  13  ymn  !*.n  add! t tonal  aoslga* 

Bent  to  "illiajB  Morris     saaoy»  Inct  of  |1,500.     Tho  wltnooo  eallotf 

hy  plaint-lff  hatl   chP^rge  of  defendant's  payroll  and  tOBtified   that 

defendant  r<^eolTSf!   the   'jsalf^roafsnts  by  air  aall   fro«  Hew  Tork  r  fow 

days  bofor©   the   show  opened  Maroh  30,  1934 •      l>lxhlbita   2  and  3»  both 

dated  iiaroh  27»  1934|i   and  exhibit  13  dated  Maroh  22,  19S4,  road 

as  follovet 

•Mar.  8Tth»  1W4, 
William  Morrle  »gonoy»  Ino* 
701  ..dventh  venue 
'Jev   York  City* 

GOBtlOBOnt 

Ve  horf^by  acknoxrlodge  our   indabt-idnoaa  to  you  in 
the  aaouttt  of    lix  Thouennd   Kight  Hundrad      i^hty- "eren    .Hillara 
and  Fifty  Cento  (v6,887#50). 

^e  hereby  author ixe   tho  inanAgoment   of   the  Chioo^r* 
Theatre*  OhioagOt   to  deduct   the  sub  of  six  Th«iioaad  '.iglit 
Hundr-j^J      Ighty-  even  Dollars  and  Fifty  Cents   (^f^SSTtSO)  froa 
the  arl   ry  of  Lew  Leslie's   'Blackbirds*    th«  week  ending     pril 
5th»  1934 »  and   roBit  to  you* 

Very  truly  yours « 

3epla  '^ulld  Players*   lao* 

by  Irene  Leslie*  Troas*" 

"Mar.   27th»   19M. 
▼llliaaB«rrio  Agenoy*  Ino. 
701  "oreath  ''Tonuot 

^eir  York  City, 

Oontleaent 

It   io  understood   and    ^igre  d   thnt  out   of   tho  aonleo 
to  bo  colleoted  by  you  on  account   of  the  «*B|ra«OMont  of  Lew 
Ieslio*o  *Blaokbird8*    at   the  Chicfro  Theatre*   ('hio^^t^o*  week 
of  M?reh  50tht  19. M  *  thtu  you  ngre«   to  pay  any  and   all 
salaries  and/or  other  obligations  or  oxpeadituros   Inuurrod  by 
the   show  during'    that  «»oek  and   retain  any  balanoo  orer  and   aboro 
the  salaries  aad   ospenseo  for  tho  «ook  in  order   to  reialiurse  yott 
for  advaaooo  aad   eoaaisBions  due  yo«. 

Very   truly  yoursy 

Liepia  3uild   Plsyers*  Ino. 

By  Xreao  Loslie^  Troao* 


^Xfr  I'tjRi   i«u>i  asiui^itf  j»  ««  «t«^Xtx»0  ttl^TX^  fe9lXi(«  %li;nlsX<3: 

«>*>  ..  nX  *\^ii«9ig'   -a^^ToH  salXIi  o« 

t*  3vAl£al   am 

..^-'?r  «!iir^-  .'x^^'- 


'•■n'- .■ -.iii'  -^t'l    ■■■■«.•■)    f'^ci J •(»•-.. Ts. 


tflW«E»X4j(I. 

...  -Vi   bius 


•  on I   tX^aoH'^  r 


•R 


itt: 

|#«X  •»"iy «!■-*■  • 

V 

it  X* 

Aoceptftdi 

VilllaB  Morris   'g9noy$  Ine* 

ly  Sat  Lsfko^ita." 

"Vttr.  22ni»  19S4« 
^illltai  Merria  I's^nvyp  lao* 

7  1     STcnth     v«tiue 
»«w  Tork  City* 

Oonilemen : 

e  bei-'sby  author  la  e  the  jB«ing:««ent  of   tfeo  Chi9ng9 
Tlioatrot  Chiongo*   1X1* »    co  dt^duot  the   sum  of  Fifteaa  Hunrlrad 
(I^'ISO   .00)      ollarp   from   thf   n^lf-^ry  of  lew  Lenlie^e  BlRok!bird8( 
th«»  iieek  i?nding     prll  "^th*   193'*,    and   rqnlt   to  you  on  account 
of   our   indv'btedaeos   to  you. 

Vary    »ruly  yourot 

Bopta  Guild    Players*   lao* 

By  Irene  i,eslie»  Ttorb." 

Sxhi^lts  4    to  ISip  innluaire*   repreQ<!at  ohooks   stated  Iky 

Hiss  C&rlsea  4o  have  laotsn  iB^^ue^  by  cef^nd»nt   in  pursuanoe  of    :ho 

for«£roing  assignaeataf   on  tix>^  (Utan  tiwi   in  the  amounts  folio -infti 

ISxhibit  4  -     hsck,  dr.ted     pril  1,   193^?,  iarued   to     illiM 
Morrle  Theatrical   ^^ney*  Inc.  f«T  95ttSJk*10» 
enaoraed   by  paye^,  ijy  h.      •   '^llv«r»  Balaban  k 
Kat2  Corporatien  and  Chionfro  ftoeatro»  paid 
through  Chioago  ciei^ring  House  oa  nprll  3«   1934. 

l£xhibit  5  -  Check*  dated     pril  »»   1^5<^»   ia^usri   to  PeaasylTania 

R.  R.  Co*  far  ^264 .40 •  endorsed  for  dt^foalt  hy  payaa 
and   paid    through  Chicago  Clearing  iiouse   April  11 »  1934* 

Ajchiuit   €   -   Cht?ck»   d&ted      pril  '>»  1^5   •   isaaed   to    'illiaa  Morris 
Ageaoy  for  V56a»50»   endorsed   by  payot)  an<i  d*^ posit od 
with  Irving  Trust   Co.    on     pril   ia»   lf^34« 

Exhibit  7  •*     Cheok*  df.ted     pril  5»  1054«   isuasd   ts  Balabna  ft  Kats 
Vaaation     ccoaat   for   fl^ouO  en<lorsed  by  pnyse   '•ad 

pai4    throui^h  ■  le.vrings  oa    wpril  l'*»  iW34. 

l3dU,bit  8  -     Chook*  dated  i^aroh  :ci4»  IttM,   issued    to  K.    :.  Brudar 
far  ^IfOOOf  endorsed  toy  pl^yee  sad  Balutoan  «  ilats 
Corporatioa^  showiag  payasnt  through  Cleariag  am 
Maroh  26*  1934* 

lUhibit  9   •     Lheck,  d.^ted     prU  5»  1934,   issued   to     illiaa  Morris 
gonoy  for  ^laOO,    (indorsed  by  payoA  aad   reoeived   toy 
or  deposited  V'ith  inriag  Trust  Co*  on     pril  30«  19B4* 

Sxhibit  10-     Check  datod  April  !>•  IVM9  iss«ed    to  B^latoaa  it  Kats 
Corporation  Vacation     c   ount   far  $2(X)»  oadarsod  by 
payee  aodi  paid   oa     pril  14*  1934. 

Ixhibit  11-     Cheek*  dated  llaroh  23*  1034*   issued    to   ^ennsylTsaia 
OreylMuad  llaea  far  •  200  and  paid   on  March  31*  1934* 

?/<hibit  12-     Chook*  dRted    ^pril   t^  1934*   issued   to  Bal.itoaa  Ji  Kais 
Carport t ion  for  f^BO,   aad  Cleared  oa  May  1*  1934* 

Tka  reoor«l   contains  0  statftaent  by  the   trial  Judge  reoitia^ 
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«0i«#aeo  *»T»a«T  ftiJT 


th«  coiamona«uat  9t   the  attaoHmenk  suit,   aonrlcs   on  defendant   lii 
jfarniahea,    t.h*s   filing;   of    ita  unswar  danylng:  »h«t   It  *aa    IndfbteJ 

to  i«pU  auUd   Players,   Ia«.,   or  la»4  nny  monaj  in  Its  p««s««Blon. 

judguient  debtor, 
tharge  or  roatrol  whloh  bolongjd   to  the^howlag  a  4«<j«««nt  «nt«r«« 

against    :cpia  ciuild  Players »  Inc.,   in  iayor  of  pXaiatiif  ftr  $2»500t 

«ad  finding  trom  Uie  «vid8snc«  adc.uced   and   ths  exhibits  offsrsd   la 

tTidonos  thatt 

(1)      spia  aulid    lUayera,    Inc.,  -wafl  entltls^'    to  r»»c«iYs 
Ife^rch^SO     loir^^'  ^*^  senricss  r«nv1erj9d  foi   th«  wttsk  begitmia^ 

e     4      «^?h  I?"^  sxhiblts  2  aiid   3  const  Itutsd  an  asnignmont  by 
lf^i?«  )f*"  layers.   In©,,   to     ill iaa  Morris   .^snoy.  Inc.,  mi 
v6.887  80  of   thn   coinponfe/  tion   to  wJdch  it   ^sa   entitled    from 
defendant  pureuaat   to   the  contract     or  atrvicaa  hstwsaa  th« 
paT  1 1  o  6  • 


*.  V.    ^V.  ^^*  pursu.'^iit  to  «jthtbit  4  the  sum  of  ^5,9 '3.10  vas 
paid  by  deftndant  to     illlaa  Morris  Theatrical  .  gency,  inc.. 
prior  to  th^  ecrvioe  of   the  rfarniahaont  writ,   s.ad  paynent  heinc 
B«d«  pursuant   to  th«  ^usigaaontB   \exhiijiU  2  unrl   3)  and   that 
defendant  had    the  right   to  take   credit   for  this  aaount   against 
th«  coapcna   tlon  due   from  i  r.   to     epia  aulld   ^Inyprs,   inc.,  uadair 
its  contract  of  eoploynent* 

(4)     that  pursuant   to  oxhiblt  3  the  sua  of  ^264.40  was 
paid   to  Pennsylvania  iluilroad    Jo.   after   the  date  the  ffornislasMit 
writ  was  served  upon  the  garnishee,  but   that  spid   sua  vifM  paid  t« 
apply  upon   the   corapena- tion  du  •     spla   /uild   ?lay«r!t,    Inc.,   and 
that  d-jfendnnt,   by  reason  of  axhtbits  2  and   3,  had   the  right  t« 
take  credit   for   said    sua. 

(6)  That  pursuant  to  parsgraph  21  of  exhibit  1,  which  was 
tlMeoatract  between  the  prrties,  the  uun  of  i  362.50,  representiag 
••■i^Bions  due  illlaa  fJorris  genoy,  was  paid  by  dofeadaat  eftsr 
the  dats  of  the  service  of  the  gurnlBhaent  writ  on  dsfeatfMnt,  but 
that  said  SUB  was  paid  pursacnt  to  th*"  contract  and  tharefore  tko 
garaishAO  was  an titled  to  take  credit  fcr  the  aaount  by  reMssa  af 
tho  provisions  of    the  contract. 

(6)  That  pursaaat  to   oxhiblt  7  the  sua  of  Vl»o<X)  was  pal« 
t«  defsndant  as   a  aattsr  of  bookkeeping,  after  the  dats  of  tho 
service  of   the  garaishaent   vrit,   to  retatbarse  defeadaat  for  aa 
advaaee  of  11, (K«  aads  by  it   on  March  24,  1954,  as  erldKnoed  by 
oxklbit  8,  which  ropresentod   cash  paid  Leslie's  Blaekbirds*    ■tasvt 
eontrollod   or  prodoood  by  Sepia   hilld   Players,   Inc.*   arvl    that 
therefore  dvfsndant,  by  resBOO  ol    axhibits  2  am  3,   was  eatitlod 
to   take  credit  for    this   sua  under    the  contract. 

(7)  That  parsuant    to   exhibit  v    the  sna  of  ;;lSCu    was  paid 
to  •<^^  ill  iaa  i^orria   <^geaoy  after    ';he  date   of    the   service   of   tho 
fu-aishsMnt  writ  oa  defendant,  bat  by  virtue  of     xhibito  2  aad   S 
defoadsat  h^   tho  right   to  take  credit   for  said  payment  aador  tlM 
ooa tract . 
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l!rv?frf?"L"  *  "t^i*'^  '^  bookkeeping,  »ftar  tS.  J.U  JJ^^J 

!?  ^f**  a*,  1»34»    to  -Pennsylvania  areyhound  Lines   In  the  aim 
•f   ♦^t;^,   aa   etioenoad  by  oxhllit   11,   rh,,    that  defcjnd-nt  hftd    the 
right   to  take  «r..dU   therefor  undur  the  prorl^ton.  ef  th.  co^^act. 

*     A   .^   ^V     ^^*  Par^u^nt   to  exhibit  12  the  sum  wt  ^260  «aa  naid 

Sr-frfal'^Jf^^^'^'   f*^    '*^*  defend.uit   h^d    the  rl^ht   to   taSe 
«r^.ilt  for    .Jiig  ...aiount  i)?42-uui„at  t.o  th«  contract. 

tj  *7800|    th«it   It  had   the  right  by  rirtue  of  tsOilblto  2  und   3  te 

rT50'^  reottlrec'    to  b*  paid  by  it   to  :Jepla  aulld  Play.*-8.  ino   ! 

gnrnlahment   writ  on  d<.fendant,   the  latter  waa  not   ind-^bted   te 
i;^S«T«"!fi        'ley^rt.   .nc.»    in  ejjy  eciouni   vh;.^tever,   «nd  ^if^   not 
fi^I^L  i^  Posaeasion.  charge  or  control  any  «on«yo  or   credit. 
Of-ed   by  or   to      epn^.    lulld   Tlajetct   Inc.  v   «.x»» 

It   la  urged   that  the  asal^TUionta  relied  upon  by  ^ef-»n<fwit 
were  InTftlid,   in  ths.t   (l)   they  v;er«  not  supported  by  s,  r^lld   conald. 
eratloni   (g)   they  were  a.5cecut«<J  by  one  purporting  to  be  the  treaaurer 
•f  the  judgment  debtor,  wltheut  ^my  evidence  aa  to  tho  genuineneee  ef 
the  oi^nature  or  the  authority  of   the  treasurer   to  execute  the  aaalgB. 
■enta;   (3)   that   they  dlri  not  constitute  a  preaant  transfer  of  ai^ 
•fund   or  clala,  nor  vest   in  the  aaaigae^  any  inter *4;t    in   the   cl*ii«  of 
the  ?>K8ignor  against  defendant:    (4)    thftt   they  did   not  o^priva   the 
aaalsnor  of  eontrol  OTer  the  olala  or   the  power   to   revoke   the  a«M| 
and    (5)    the^t,   construing  thaaa   together,   it  appoare  no  ..i,Bt,/r»ent  was 
iat9ni!ed,  but   that   they  provider?   for  an  axraageBeat  under  uhich  the 
aaaip^nor  eontroll«'5    the  claim  or  receired   ite  beniita,   in  fraud  of 
the   rljhta  of  eredltora,     n«intlff   Introdueet*    these  tealgaaeata  i« 
oTldence  and    it   Ip  defendant's  principal  contention   that  by  ao  doing 
it  la  aeir  precluded   from  ehallen{?lng   the  validity  of   the  aaalgaMoata. 
It  has  been  held   that   a   party  r^saninlnr  silent  when  an  InatroMBt 
pertinent   te  the  caae   la  offered   in  evldente*   eaan^t  oa  appeal  be  laaaSi 
to  objeet  that  proof  waa  a«t  made  of  Ita  proper  ex«cutlon.     (Lake  r. 
2L2M*   U.^  Ill*  33)1   or   that   the  official  aeal  did  not  appear  tm 
tke  eertlflcate  ef  ackaeeled^eat  ef  the  aetary.     (Baker  v.  Baker^ 


.  .  .       4   no 

\^^.    ......        J  ■    .  .,     .,^ »     ^--'t        /    \\ 


uMUa  eric  eili  iASlT 


9di  \t> 


*9  z7K^Tt.'.*niiin^-%  nHc  ii&ja.»biy0f  xa^t  iii«f<4l!v  ^to^tfaft  ^noaxj^J^-''?-  =^^  ^^ 

».o«-    iii-  .  ,  VHP 

hnrtJi  ad  ine  jntniJ?*^ 

M 


159  111.  394,   598)  I   or  that  no  proof  v.a»  iMif^o  of  the  genulaoa«ss 
•f  tlw  naiaee  of    ;5«r8ona  Hentlona't   b»  Tftnd««»    In  a  Bhorlff  •  d«>o4* 
ftt>,r(!nqr  ▼«   ^orhart,  ft2   m.   M6,)       The  obvious  reason  for   th« 
rule  l«   th&tt  htiA   objectton  bean  made  i»hon  the  Inatrumont*  ware 
•fferedt  nKtoeasory  proof  oould   perhapa  h»Te  been  auppllad   to  0T«r< 
th«  ohjectton*  and»   as  appllonbla  to  this  or  Bv';»  defeadani<  nay  hsra 
bean  Qbl«  to  show  proper  e::cocutlon  of   %he  aaslgaaeata  an<l   the  nuthorlt) 
•f   the  aeslgaor    trO  laake    th&at* 

Plaintiff    takes   the  pocition*  ho^rerert   thnt  by  offorlae  th«M 
imf^Utii^  in  eTldanoe  it  diA  not   ncquiesea  In  their  legal  eoff  iciene/t 
aa^   thst   it  may*   oa  appeal t   iupeach  thuir  rsJLidity  on  any  legal 
ground.       It  has  been  held   that  '^a  party  introouclng  a  document  im 
erlfff^nee   Ib  net   preclitd':;d  froa  iupeaching  it  by  evidence  which  goes 
to  its  Talidity  or  trhlefa  tendt;  to  ahew  th>  t   it  has  net  in  IciW  tkm 
effect   that   it  purporte  to  hare**     (10  Bullng  Caee  Lav*  1089 »   see* 
M9i     17  /vMor.  &  lag*  Ann*  C&B«e»  3dl|     Caee  el  ▼•  gjret  yat*  Bankj 
169   111.   58n,}      The  roaeons  most:    tjtrongly  urged   for    the   ralidity  tf 
tke  aaeignBABts  are   tha;:    they  were  not   supported   by  a  Taluable  ocm- 
•IderatlMit  "Ad   that»   taking  into  aocouat  the  oirouasianeee  under 
wMioh  they  were  given »   the  language  «nployed  euad    the  olesn  proxialty 
•f   tiie  dates  they  bear   to  the  iopendiag  eagageaent  9t  Gepia  Oulld 
Pleyera*  Inc.*  by  defendant*   indicates  an  arrangeaent  between  tke 
parties  ealoulated   to  defraud  plaintiff*       These  ooasidaratioas  tm.j 
be  dlcoueeed   together.     The  aeeigraaents  were  given  shortly  before 
the  Sepia  auild  Plttyersf  Iae.»  were   to  open  their  eagagOMont   ia 
Ckle^SO  at  defeadnnt'e   theatre*   aad   at  a  tiJM  when  it  wns  indebted 
to   plaintiff  in  the  eoa  of  |a,»00*       Th«  r  o«rd   ieailent   ^r  to  any 
reason  for  the  nef^iKnuente.     V«t  being  undnr  seal*   they  iapert  no 
oonsideretion*  and  none  is   Bhown  by  any  of   the  evid«nee   addueed. 
Vhlle  it  is  trti«  that,   ia  order  to  eeastitute  •  valid  aesigVMat  cf 
a  debt  or  other  chose   in  action,  no  particular  fora  ie  neoees*'ry  aad 


Stwmtiiiatii  »Ai  a&dw  nbms  meii  fseldanttfo   b.r>A  tiaAi  «i  ©X»^ 
»Y««I  t*»  ^licaNtAlfcfe   »»«5*t>  Bill;?  e*  ftltt^'^jjii  ,6iia  ,{t«!il^t<^r  9i(i 

»^i'   ^.Kj[    tii    $etl     :  .  .-.        .     -       ':.■    rods.    •••■  ■-.,•■.:■    ;U>^::frr    10   x.tfhtx^v' ■:  . 

6jti:.ii  ."^fKsmtti^iJt^v^  jinibfee^l   etiii  oi   '£iiatf  X^if'  ds>4>«h  mCJ   !• 

XPM  0*  •'^    anr/XlmJoI    b-xo«*Tt  >.;jri         ♦■X)*,Hft    u?  isac^    n.i   nl    l\l?aiiiXq   ft 
on  it^qmi  X"^''   tXaaa  i»batf  aaiotf  ittt     ••#a«aiq|t««A  arili  %•)  bo«««t 


any  irorie  nr^  mxflci^nt   vhioh  show  »n  Intention  of  tram-fei-rlnf 
vr  appropriating  the  d-^^t   to  the  ?i88lgnoe,   the  AUthorltl««  hold 
that  th«  traaafftr  must  Ise   Rupportsd  *y  «  valuable  ooaaldcr  itlon. 
<5«X5£2  ▼•  !}IL^EZ:l  150  111.  161,  i(S0|  2  A«,  ft  -ng.   ^ncy.  of  L»w, 
(2nd   ^^.)   p,   1031.) 

The  record  dlecloaaa  th^u   exhibits  fl  wif!  «,   «Kree«tlng 
♦l,8«2.50,  were  checka  leaned  to     llllsm  Korrls    vgency,  Ino., 
shortly  after  the  eerrlce  of   the  i?ai>nleh»«nt  siamonB,  and  paid 
through  Clei-vTlng  House  long  thereafter.       It   is   contandud  by  defend- 
ant, i,r»d   the  eourt  found,   that  ^xhl   It   6  roprcBontsd   coiazalaBlonB  due 

IXll^m  KorrlR    \gency.   Inc.,  pur^^mint   to  par,  21  of  the  contract 
between   the  parties.     The  paragraph  ref^rr^d    to  providea  for  a 
oomalnelon  to  be  paid  «to   th«     rsist a  Booking  Off lee,   ino.,-   and   thoro 
la  nothing  to  Indicate  ^hy  ic  v;as   not  p^d    to  It   laetead   of   to  tha 
aetl^rneo.       ^hl^jlt  9  repr&aents  a  payaent  of  »1,500  inde  by  eheok, 
dated  April  5,  1934,   to     llllao  Korrls   .goncy.  Inc.   subsequent   to 
the  e^rrloe  of    the  eunmions.       Xha  $1,000  eoApensc^tlon  represented  by 
3xhlblt  7  waa   not  paid    to  the     llll««  Morris    -gency.    Inc.,  but   «as  ■a4« 
on  U-rch  24,   1934,    for  the  benefit  of     cpla  Guild  ^layers.   Inc.,  aai 
only     hree  d«»y»   thareafter  the  r.e   Ignaenta  were  executed,  for  an  mmnmt 
of  ;6,337,50,  ahlok  apparently   include/?   the  il.ooo  pr«Ylou«ly  paid   tha 
assignor,   a«  eTldenood  by  e:<hlblt  7.       Theae  and   other  clrexaMtanaeo 
are  ausplolmis  on  their  face  and  require  sMie  explanutlen.     The   tranefer 
of  funde  by  asaiffBaiQnt  auBt  bo  «ade   In  good   faith,  and,  when  so  aade, 
If  Buppoxted  by  an  ade  uate  consldorf^tloa,   the  garnishee  will  bo  pro- 
tooted.      (Born  T.   r^MOBnj,  24   111,   320,   323.)        Hoi^eyer,   »,here  no  con- 
sld*.rr  .Ion  la  nhown,  partlen  cunnot  by  aiare  fe-sslgmient  of   the  debt 
def».»t   the  rle:hte  of  a  gnrnlshoelBt    creditor  «ad.r  clrcum<tinoas   *hleh, 
uiexplalned,   appear  upon  ttielrf nee    to  bo  auspicious. 

Boo.  11,   chap.   62,   cahlll's  1933  111.  Her.  r.Ututoa, 
yroTldosi 


^-  aoi^^Sak  r»  9mt$  itBhi*  ia^iti i:\sm  fi-us  mhxmr  m 

«J  J«sitfi,'»«*d^tf«  . '49i6.*-ii»    «l-j[i-c5ii  ssaixXiv    ei  t^CI  »<I  III'^. 

m9%o  *'  Jtirt-i'!^  r^fJ:'    -tfTor-* '■"**•»>•» BOO  R4»lr"»;>;i  rt»  ^rf  &»4to<|q;9«  tl 

-ii»o  ©r.  ,i*v<»*-e  i  .    ..I  *e  ii5».f?*.«*i:.  *▼  icai)'   .•**^*'^* 

,i<ol:;rf   .':«•>/;.■.♦  iaUi>'io   ■<{?«»  -za#i:b»t«i    Jiit«wi«l«xim.  «    ^o   «ijrf;:J'*  »rf-'    i«"'5""*' 

> . 


•a- 

"If  It.   appears    that  -jiy  goodo,   ch.^ttele,   ohonaa  la 
action*  r  redltt  ot   «ffect»   In  the  hands  of  a  garniah<}«  ara 
cl'iaad   by   any   oih.*r  peraon,   by   fore-   «f   an   -mi;-!   nment   fro« 
tha  d«fendAat»  or  othai-ifleet   the  caurt  or  juatloe  of  paaaa 

ehall   pprElt    euch  cl"lir.mt    to   •  pp»;  r   F.n6   n^ilntfiin  hlr.   rl.Tht. 
If  he  dees  not  voluntarily  .  ppattr,   notice   for   that   pur|>oaa 
chall  be    isru^f!    c  no    fjorred    na  hlw   in   guch  wtmner    or   the   court 
•r  juiBtice   shall  direct  •** 

This  saetloa  of   che   Htatutot  and  section  12  folle«vlng»   which  rivialM 

to  the   trial  of  adTaroa  olalnif  ware  aaaifeetly  deelgn*^!   to  datamia* 

the  rights  of  asslgxia<^:s  and   oth<^r  adyerse  elalaanta  and   «hus  protaot 

faralshess  from  double  llahlllty*       Under   thaeo  proTlaloasy  if 

dafaa4ant  had  desired   to  proceed  with  eautlon  and  prud^noe*  It  oould 

ia  its  answer  hayd  di8close<1   tho  fact   that   It  was   lnd««hted   to  tha 

Judgaent   dehtor  hut   that  the  Indeihtodnesa  had  haea  assigned*   sattiag 

forth  the  aoslgaoenta  r^liad  apon*     In  that  eitae-tioa  the  assigaaa 

a»uld  hara  haaa  inpioadod  in  the  garalahaant  proceed Ing*  Or  the  oaart 

could  have  ra  uir^   tha  asBlgnee  to  f  ila  Its  Intisryealas  petition  9T 

ta  ha  B«rTad  with  notice  of   ths   paading  liiigation*  an(.»  upon  a  full 

hoaringt  hara  datamiaad  tha  validity  of   the  &8»ignaanta  and  antarad 

Jmdgatat  aoordiagly*  thus  fully  protectiag  <^efand(axt  in  the  payaaats 

■ado  both  prior   to   tho  service  of    &he  garnishuaut   AUaaaaa  aad   subsa* 

tvaat  thereto*       Hvwavar*  defendant  saw  fit  aot   to  diaolase  tha  faot 

that   the  daht  had  haea  assl«ai€><:^»  &nt3   chOii<:   to  reoo^rni^a  tha  assign* 

■oats  as  ralid   and  aade  payiaents  of  large   syna  of  aoaey  to  the  isslgnaa 

and  othere  after   scrrioe  of   the  garnlshsMnt  sunuaons.     tha  gnrniuhao 

Wier  tha  law  la  a  mmT9  atakahalder*  aad   should  *   after  ha  has  haaa 

u^rt*^'  with  suBaans*  naka  no  further  p^vysants  without  ordnr  of  court* 

If  he  does  ao*    euoh  payuenta  ara  aade  a«.  hia  peril.      ^Qorhjap  v* 

Maaaillon  Iroa  &  ttael  Cju«  20*  111*     pp.   606*  6I2»  ttfflrBiot:    ^n 

111.  SV4.) 

Draha  on     Uaih1«U   i7th  M,)  p.  &6ii»  pax.   630 »   j^yat 


"It   is  inouHhaat  upou  a  gaxniahae  far  his  owa  protoo'.lonf 
to   state   In  his  answer*   every  fact  '<.llhin  his  knowlet^ge  whiah 
had  destroyed  %x  waald  affect   tha  relation  Oi    debtor  and  aredltar 
between  hla  and   tha  defendant*  ar  whieh  woal'i    shew  that  ha  au^t 
net  to  bo  ahargad*" 


ttiJ9'y  ■»^^'  '^'■'-    "f^umem  Aoifm  at  airt  fi' 


,  j-iif    niifit  SI  B9ii^9'a    bat-    ,»jw;J.f>5«    ad. 


••aflOufl   b««  »ii/>aiaBj»«»   5f*te<arfi»i-irt»;8  irf;  , 'rre^e   ssri*  »i   t:»-l"t<l  ^*orf  oK«b 

^«"|    Bilfjf    iBolf  :Xb    ©,*    vi<W    .■tit   »w«    tfflj«<tk|««'1'?»f^    ^TSWWWH         -.*»l»l»rf.*    iffMVP 

,^Ti'o-    ««  •fwit'xo  SsMitlv  9itnftss%0^  -xtidJTifl  en  •MAat  «itiiiBnuva  ddlw  ^Arr^a 

.  ♦  frVR  -  r  r  t  5»a2 


:•*  mi  A  asowJe'rf 


k 


Itt  pur*  e30-«  it  is  aaiAi 

**!£  th«  gftralalwe  fall  in  clma  preB«BtlBg  tlid  faetB« 
mai  in  eoac«qitttiie«  thereof  t  «or«  Judcaeais  aire  •Bt*r«4 
•Caiast  hlKi  tlwa  the  d«ht  owing  or  the  8ff<:ote  held  hy 
hiM  authorised*  he  is  ii^holly  rwMdiXeeei  he  hringa  upoa 
hiaeelf  a  detAle  liability  hy  hie  own  aegliffeaeef  and  the 
law  will  aet  ixretoet  a  aegligent  garnishee*** 

la  Chott  T.  fivoll  A»^se«eat  uo»»  82  ill,  App,  244,  it 

was  sovarht  to  suhjaet  to  garaishsMBit   the  unpaid  stdiserlptlon  tve 

stoek  of  garnishee*       me  oourt  held   that   If  the  garaishee  ha4 

notice  that  the  liahility  for   the  unpaid  sidieeription  of  stoek 

had  been  sold  or  assigned »   **appellaat  (gamiehee)  was  bowid  for 

his  own  protection  to  di^^elose  this  In  his  Rttswor»**  and  further 

said    (p*   S48}< 

*Xf  the  i^raishee  has  notice  or  inforaatlon  that  a 
third  j^rty  claias  aai  iatorest  in  the  f«md  or  inroperty  la 
coatrorersy*  ho  »i«t»   if  hs  -floold  prot  ct    .iaself  'xgalnst 
such  olaijB»  disclose  It  by  his  aaswi^rt  even  though  he  cannot f 
of  his  own  kaovledge»  swoar  to  th@  eociateaee  of  the  elala  oT 
its  precieo  nature*" 

la  the  Inataat  ease  the  garaidioe  not  only  had  notice  of  the  aeol#»> 
■entst  but  had  acted  Upon  thea  hy  payia^'  out  fuada  therouader#  aaA 
tth«a  oerred  with  garaielaaeat  ounMBs  should  hare  broui^t  the  assign- 
swats  to  the  attention  of  the  court  so  that  if  any  questioas  wore 
raioed  as  to  their  ralidity  the  assignee  could  be  brought  into  court 
to  Justify  then* 

Defendsat  InsiBta  all  through  its  brief  that   the  »sslgB« 
■oats  oaaaot  ouccesefully  be  coatented   in  nhe  reriowing  court «  bo- 
eause  they  were  adaittod     o  bo  Talid  by  plaintiff »  who  offered  thooi 
la  erldeaeo  as   its  exhibits •   and   that   the  ehose   in  action  hariag 
boon  Talidly  asuigBeg*  as  counsel  says*   is  not   thereafter  subject 
to  garaiohaoata  and  its  aaswor  «ao  fuado**  ualeso  disprorotf*  aakoo 
it  uaaeooooary  to  set  out  any  rridentiary  facts  to  support   the  aaswor* 
This  arguaoat  assuaos  the  validity  of   the  aooigaaoats*      ^o  horoia- 
before  stated*  th«  assigaaeats  rotcito  ao  ooaolderatioa*  aad  aoae  wao 
•howa*     IB  that  situatioa  plaintiff  has   the   right   to  urge  that  tho 


-vxA   ixoH^fi  .'^^-^>-   fFHi^.'f-r;.hvi^«^)   #iiaXX»^^"   nh^m^iaoM  X9  &£•«  liMtf  Aiitf 

ft  ,    :>xilld 

kmt  «*;»&ft0»%t»^^  ^Nytf'^  ^mk  BKlt^»<i  x<^  iio^<^  setqvr  f>d#»;)t  b^if  lutf  ««#«»« 
T^iyrui  ti^ttim  si  0«Qi!ft  »i(a    diHiS    Utut  ,»iltiUt3cj»  nil  u^  ooaaiii^o  al 


lack  of  eoiisl(i«ratioa»    cha  laociua^*  9t  th*  aaalgnBants  and   ihm 
cirettmtAii««s  und^jr  whieh  th«y  ^arc  ^iTaa*  as  di»elo»«d  by  th« 
ree^rdt  render  tlM  &«»ig]iBi«a%a  In-valid*  and  thaMfors   the  aosiivr 
•f  ■«©  fvatfa*  Vjr  defandaat  doee  not  hara  tlia  oonolualra  offset 
dmteiidad  fer  by  dafeadftat. 

Wa  ar«  iMt  natiaflad  froa  iha  ree«rd   in  thia  aeaa  that 
tlM  aaaisiBMata  >»*r«  aitppartad  by  tha  aecaaaary  aaaaider  ttiM»  •? 
tlmt  the  eatlra  transaetioa  is  stoxpa^?  with  tha  goad  faith  raqulrad 
%y  lav.     Plaintiff  should  be  giT«n  an  opportunity  to  iMplaad   tha 
aaatcnoa  and  d at  ermine  trtm.  it  all  partinaat  fnots  ralaiiac  to  tha 
aaRignnaata  and  tha  emaiderraioa*  if  aay>  therefor* 

Tho  jadgaeat  of  tho  aHaiei]»al  court  ia  faror  of  dafoaiaat* 
garaiahoet  will  b«>  reTi?rood»  ai^   tho  eauae  raaaadad   for  a  aow  trial 
oa  the  9bj<>>«tiona  of  plaintiff  to  defaadaat'a  aaawor  and  for   auih 
other  proceedings  a  a  wgr  ho  oonaisteat  with  tho  Tioea  horeia 
ozfrooaod • 

msfmami)  aid  bxiusm^^* 

soaalaa  and   lulliTaai  JJ«t  oottoar* 


mii   bes  cii  ■•■■  fidi  1e9  »ip«f>Mii  «^i   «tt«i^£'rd^l«r»«  ^ft  !4i»jiX 

let.  ':f:  ''.:td«3iL*  .  •■«i    ft^iV  «Tt 

iMtii'  9«*^   aM'S  r.>  ;   i>M^  109 t'i  ti^i\>»ii/iti  $im  »*3-&  ?"#■ 


«!ui^)i£t«>     ,         iBusiifilSiisf   feft*  AaXosoa 


37S87 

AMXBICAI  lAflOlTAI,  JTTmAVC^ 
COM?AKnr»  »  corpora tion* 

Appellant » 

Tt 

MAFT  A9T0S» 


n 


APPst«L  FT  OH  GUP  .21  OK 

coTjR?,  COOK  couary. 


2. 


Appellee,  )  ^oO     i.A.    0  22 

im.  PF^^GiBiHG  j^s^/nas  mi^aK)  mLivw.-?x  'im-,  opisioh  ov  tkh:  court. 

0«Bplainaa«  filed  a  Dill  to  loreclose  &  trust  dMid  •& 
]»r«iiift«B  laproTed   «lLh  «.  ti«o-etory  ttrlck  ottildiag*  coatalalafi  a 
ka«ea«at»   store  aad  an  ap&j- tmonCt  eoeiiplod  1»y  d«f«nda]it*     a  ro«> 
oolTor  «as  appelated   oa  notion  ol    ooaplainant^    'Pril  6^  lV32f  aaA 
eapo«er«d   aac^  directod  by  the  e)iano9lior*«  ord«r  to  "tako 
yoooooslOB  oft  rent  and   collect  th^  rents »   Iobuoo  and   profit*  of 
•aid  preaiooo^   to  keep  and  Mtlatain  said  preaisoa  in  a  state  of 
goo<l   repair t   to  koep  and  aalntaln  aald  praaiaoa  insured   againat 
loss  by  fire  and   other  casualty t  and   to  pay  all  tHJcea   thereon  that 
are  la  dofault."       Thereaftort     u^ttst  u»  li»;52»  a  deoree  of   sale  nas 
oatered»  finriln^   tkat  there  waa  due  and  ovlag  to  eeaplaiaaat  tho 
•lOi  of  $14td41*259   and  a  sale  ordered   la  the  eToat   said   sua  waa  aot 
paid  vlthin  one  day  after  the  sntry  of   the  deoroo* 

August   SO,  1932»  a  sale  -sas  hold,  purounal   to  the  tenu 
of  the  d'^eree,  and   the  preaieos  were  bid  in  and  purehri?ed  by  coa- 
plainrint,   learin^  a  deficiency  of  ?500.       Report  of   onle  wrvs 
thereafter  duly  approTed,  and  Deueaber   6,  193 ;)#    therit  hsTiag  beea 
■•  re<:eaption,  Meter**  deed   issaod    to  ooaplainant* 

February  2d,   1954,   pursuant   to  notioo  eenroA,    1;he  final 
aeeouat  and  report  of  the  reeelTor  eas  filed  and  approved*   shovlaf 


?Fsr. 


MA 


iiC. 


,»«!!&  f  f  .•'j'Tff 


.V 


iiutiis^i   to<ujani  ^J6<simr:i(;^  hi^.«3  HM/sfnifim  Um  ^»eif  e#  «Tt«qe^' 

iaAJ  mtetfiiij   ao;;.id  XX^  t^  <^^    ^^*>^   t'<4«^<t£Jir««9  YCflio   f^r.tt  9tt\  ^(f  ?  2toX 

M«'  •Xa«   'to  tt</'«»r«ib  A  «SU;:uX  «^  4tsj/i^M     «iL«»^V>eiorf¥       "•iXi^^tt-b  ni  •!« 

9A$  i^flUBttiAlnptvo  ej   :f«niwo   (mjn  »tib  iti^v,  ^fiU  isuis  ^^iaait   (toi:*#B9 

imi  n»^  mum  htnn   imtv  wdi  ai  be-mtne  •X/ut  m  %am  «(U(«iMI«I^X#  )•  mtn 

aarxei  vffif  oj  ifmiivttfQ  «kX*rf  9mT  sx^^a  «  «?v£#i  «oe  j^airw' 
yiJhrMUi  ^kr9Tq%M  hOM  b«Xll  imt  'x^tIomy  ndi  \%  tTWi»%  bM  «■»•••• 


tlutX  th»  total  eoll««etioa«  durlnp-  th*  period  of  r('o<»lT«r8htp 
aMOunt«tf   to  C262.50,   the   totftl  cilebureemence  belnr  S17t^,67,  Isaylnc 
«  bfilance  9a  hand   of  r82.95,   whloh  %y  order  of   90«rL   wbe  diyided 
*otw«en  tho  r  celrer  pn-i  his  ftttornojr,       ?k*?  oiore  w»e  racunt  .luriqf 
tko  ftntlre  period   of   .ho   r«C9lTeraMp  nn^.   red*»Bptlon,   vxcept  for 
■OT«o  months   thereof,   as  shown  by  the   r?celTGr*«  report  aai)      ocouat* 

iiay  24,   1SS4|    cOKiiaalOant ,  ^.ho  hr^ri  becomo  the  xioldor  of 
%h»  m*t9T*n  deed,   filed   a  veriflec'   petition  for  ft  v»rlt  of  «stilstMioo» 
oontalaiag  the  usvitaL  allegf  tioast  and   aTerria^   that  defeadmnl*  wl» 
otlli   »a0    in  poftsoe«^loa  0X    tbe  pramioosf  2iad  dtscllnc^d    to  raoato  tlM 
8aB«>  or   t«  pay  reat   therefor,  b^eauae,  &s  sbe  oontendcd,   OMTtnln  'iio- 
%ar8«nent8   for  roal,    janitor  a^TTlcss  nxi6   othsr  ohs'.rg'sa  had  hoea  aado 
hy  har   shlch  were    In  sxcess  of  the  reiinoaabl©  rf^ntal  for  the  T>reaiaoo* 

To  this  petit loa»  defendant  filed  an  nanwor»  adalttlag  tho 
forecloaurot  tho  loatumeo  of  t]ui  iKaot«r*g  do<^.>d  9^6   chat  ahe  ha«i  boon 
Mi  «as  still   in  posooa^ion  of   tho  prsaasoof  tut<?   settlnii   forth  on 
itovlsed   sti^iktoiMnt,  a^re^atiag  '^^dSO*  allegod    to  haro  beaa  oxpoadud 
%y  her  for   coal*   Janitor   ncrTleosi   pliunbingt  lights  aad  r«p«lra# 
•lace  the  appointment  of    th«  r^^c^lver,  and  thnt   th'i  r^cfllrer  hoi 
failed   to  pay  arid  ouata   to  hur  and    ms  llahlo  therefor. 

ihe  petition  and    msv^or  came  on  for  hearing  b'sfore  tlio 
ehuane^llOT  June   :^ ,  1934,   and   an  ord^r  vvun   antt^reJ   drcroolag   that  a 
writ   of  n>»Qi£taaoo   iasue  Inatanter  against  defendant  and   chat   the 
•eaee  bo  referred    &o  a  Blaster   to   take  to^jblnony  and   report   the  saao 
t«  the  court   together  vith  his  oonelualoas  of  fact  relatiag  to   tte 
Issaee  aade  up  by  tho  petition  and   aaswer*     There  «as  substantially 
so  donflict  la  th'^   testimony,   anrt   in  July,   1*^4 »   the  aastei   aaoe  hio 
report,  sprclfyla^  th^  various   ItowB   shown  to  hare  been  expeaded  bjr 
defendant  and   fl filing  also  that    tho  pr emlseo  were  equipped   *ith  a 
oae-uait  heating  plant,   so  tlMit   th<!   s'^cond  floor  apartaoat  e«Mld  aet 
bo  heated  withaut  also  heating  tke  first   floorf     that  aeither  tiM 


tea  3r9qi9%  ti*^»Tl99^.t  odi  x<^  n^oite  mi  t'to^ttait  auUaatm  «•▼•« 

^.      (  aelb'b  Asii^  SJ!Uxxi>T«   ':ai»  tHa0li  i^LSm  iMina  tun  %0tei«4MNl 

eK.  ;KvniX9CL^   6»i£(  «a»«i;4i''£%  i»il«    te  aoitii(»««eq  ni    saw  iXiti 

lb  RiAjiT99  4l^^f)*a*;tae»  Affo    ^<?   « t»«tf j^o««'  «£«'!:<»x^4  Tito's  "icie^  «^  v«  it— i 

(t<>»tf       ''  -'qjBS  »£l^   lo  etaiuUiia4U  «»«   ^aiut^^&i^a tot 

i9%liM(lvx  h^i  aid-tit ji  ^-ff.ffJlukmJti   t^w^^Jtvi^m  Yo4XjRa£,  «X>t09  X9\  lacC  ftf 

*  <o\  :cr»it;  tJ^r  IV^«  tf»xi  9^   a«{|W  tii,»«  V»c  »4    baXi<«t 

Mii   ;r«ii^  ftfUB  diu)t)Ai>t^/i»  denJljRS^.  -i»4fi>!4«Al  «ir«iai:  tMi«4<tlo««  t«  #Xxw 

*<t^   c*^  V  "'  "te  »aoiu«Io»oti  Hill  AtK^  xwU9'%9i  ira99  ttt  •< 

•in  9t>^M  tvlMM  Mi4   ^*t^X  «yX«1  nl   euuii   4\aoai«s»^  oAi  ai  #oiXlj}«9  «« 
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r««<?iTer  nor  coirnl?iin»»nt   furnished  any  coi^l  for   tho  or  aiees  during 
the  ywor*   1952,   If 55  and   1^5-^-,   and    that   <!ef-n<3r.nt  paid    for   all    iim 
e«al  thftt    S-3P  used   on  the  premieen?   that   neither  the   rec«iTer  n«r 
coBpialnant   fmnlehed   an:?  Janitor   t^mrrioeis   iurlng  tho  omtir-'  perlM 
•f  foreclosure  nnd   redemption*   and   that  defonds^nt  paid   ;  15  a  nonth* 
in  roon  «nd  board*   to   th':    J^^initor   for  looking  aftar  the  pr«al»oa« 
Th0  B&eter  a&de  no  r-^cosaaendations  as    t,o  the  la^  applicable  to  th« 
faote*  MBxeXy  Btsting  hid!  eonclualons  as  her   tofors  ahQim» 

Angttftt  f»  1934*  pursuant   &o  notice  *2uly  serTed  on  co»- 
plmlAAnt*  dofsad&at  pr^s«nt«ci    «o   the  aouxt,  an  order   <.hloh  ^ao   untoroi 
■pectfieHlly   fin^lnj^i  oonplalnanc   pereoaally  liable  for    the   £xpcadi« 
tnres  found  by  the  master   to  h»,ve  be<>n  made  by  dftfendRmt*   end    wonder* 
Ing  ^ttdpient  for  def^ndiunt  and    ii^:?.lnct   conpleinant  for     727.63*  fr«« 
■which  this  ftppeal  «»8  proesecuted  . 

Def^ndftnt  tnken    the  position  that   th^;   e:':p  ad  inures  wore 
aeoeatery  for   "the  m&«  and   enjoyment,   o:'  tho  prealsee  vihlch  the  lav 
gAve  hext*  aiiiA  th&t  ehe  tvae  entitled  to  the  Jadgaeat   txg. inat  con- 
pl&lnant  en  the   th«ory  of  unjttst  enricluaent.       This  was  no;  a  hoao* 
Rtoa4*     ^haterer   rights  of  :io»e>^t««ud  defendant   nay  haTe  had   in  tho 
prealeee  were  wftiTOd   under   the   terae  of   t.he  truet  deed   «ad   v  ere  for- 
feited  when  d  <?f aulte  eeourrc?     thereund^^r.     Her  right  to  peasesaioa 
and   to  the  rente*   ie^aee  ^md  profit*  of   the  prealsee   «ere  seqaesterei 
in  the   ooorne  of  the   fomoloeure  proc^-tJlng  throtiffh  tho   -.ppointaent 
of  a  reeelTor.     Theraaftflr  she  eontlnnfid   to  oompy  the  pr-falooe»  aot 
through  any  olala  of  rl/'ht,  but  by  (vufferanoe  of  ooanlnlnant,  and 
therefore   "the  V r,  garo  her"   no   ri rht   "to   the  uae  an*   'injo/aont  of 
tho  prwalBOo"  upon  .:hich  the   theory  of  unjust   enrichment   could  bo 
yrodlci^ted.      rhat  doctrine  is  b^txtd   on   the  law  of  <maei   oontraoto* 
oai  ie  appllenble*  noi.    to  fKots   uuoh  turn   these*  but    t,e    oases  where  oao 
fovsoa  has  been  ooapelled    to  pay  aoney  whiok  eaother  oagltt   to  haro 
faltf*  and  whleh  he  lo  allowed   to  reeoTer  froa  the  latter  la  aa  aetioa 


dtU  !■  '■  ts»ft  *itxl3   fett.<i  ^,AEi?l  Wtt  £«:»i  ,Sf,gi  ava*^  «l» 

•i*M!    r»*^v.    i    swirf  Tt»ii*  twr   JpAi   ?ao»t»fq|   'ill*  iw  h»a3rf  aww  #JBi6^  fado 

;^u»jtnri  itav  {ioi£c.v   %:jhiQ  ajs  istiiao  ^iii    o^   £ki»;^ci«^»a'%  inabat&tt^h  «^i!AnisXq 

^•SMiamr   bfjs   **iinrfcR-»t4 '^  -vjf  »bmm  «««d  »T«i3  »^  i»t«-^i«  aiiff  -^tf  ftiraw'i  a««v# 
atfttJ   ♦^5iTrV      to'i   iCi^flfiXeAUoo    S«ci*ve    tup/'   .:M!yjfcii'\t»&  TOt   <im«!i^«i  sni^ 

vml  9^  AolAi    ae» ij*'-?^  Ads    io  ./04&«fs;olB«  few*  ««*  odi"   «♦*  ni*a«»««ii 
»«ii!«^  is  ;ot(   ^«»<^   Tii^        *4ii»ei^l'im'  i'Hiftlao    Jto  X'^ixmiI-;    4.;^,   ru)  JiiAaX»Xf 

fiOi«ie?«ii<KL  *  *i;^iuilv*      '^jt'stf'j^e   »4X*/«te  fe  B»ar   ^;)94let 

/•fi  t8»kiifli*s«i  v(i3   vie'  ^'.f.ifnlifrot)  »ia  ita^lj^&ieilT     »r9rif^9r  h  lo 

to   tfi  :  •  :i* 

««4.>.4Xia«o   .tujujUiii^  to  w«X  ftM^  Ji«  ^«i4*4i  a;  (tn^uv.  .    <»4ii9ib<itf 

MM  •'xotfK  iit4  t*^  iiJ   ««  Alojuft  ata^t  oi   j«a  «4iXtf«DiX4qj«  «!  kna 


.4. 


•f  M6U«p.it   for  ««a*y  paid    to  k.r  u.o.     13  oorpu.  Jurl.  244, 
th.  record  dlaolo.^.   that   ,he  ator.  m  the  building  wae  racmnt 
<luring  Uo  entire  period  or  .ore   th^  two  nnd  one-half  y.,., 
except  o6TOfl  nantha   thereof.        nior..foro,   .«b.t««tiaiiy  11  tho 
coal  paw   for  liy  defendant  wa.  u«od   to  hoat  her  own  uportoont, 
and  not  for  tho  honefit  of  any  oth,r  toaant.     m.  Janitor  Berrloo. 
ol«l«Kl  lUro^ieo  inured  to  her  own  honeflt,  arUi   the  e«  «^  ^e  w.i« 
Of   the  repair.,   euhet«atlalXy  all  of  whloh  wore  »ade  in  the  apart- 
■oat  eoeupled   by  h«r» 

J«fend«af«  counoel  eltoe  Kaleiwrbooks£  r.  H^lndloy  C^,^ 
^.t  172  111.  U%  and  .^H^tlo  Trunt  rp.  ^.  Chafflan,   208  U,   ,.  3«0» 
la  support  Of  tho  propooUloa  that   the  party  at  whooe  iaetaaoo  a  ro. 
toirer  io  appol«t«»  will  ho  required   to  »eet   the  expon.o.  of  tho  ro- 
•elTorohlp  wh.a  the  fmA   i.  aaoertaiaod   to  bo  Inouff i«i,nt  for  that 
purpo.o.       Both  of  the»e  oaoos  wore  decided   under  facto  ronetitutinf 
wueual  circtti««tanooa.   and   aa   the   court   etatod   in  tho  ..tl.ntlc    >'rua^ 
^.  oaee,  wygra,   ^p.   375),   ,Ca«o.  «ay  arieo  in  whloh,  boean.o  of 
tholr   epeolal  oir<nmatnnoo«,   it  io  equitahlo   to  reqnlro  tho  partioo. 
«t  whoso  inotanoo  s  r  o«1tot  of  proporty  was  Rppointed.   to  neet   tho 
e^«nooo  of   the  rooelrer.hlp,-  when  the  fund   le  not  .ufficlent  for 
that  purpooo.     There  y/ore  no  such  ep.elal  cironsotanooo  in  thio   eaoo, 
«d   the  enaloor  ie  not  applioablo.        Dofendant  we.  norer   a  oredltor 
of  tho  reeelTor,   there  wao  no  oxpro«.e  or  Inplied   contract  with  oithor 
tho   r  crfiTor   or  co»plalnaat   to  Juetify  the   O'.penditmro  of  these  funds, 
*ad  in  fact  neither  tho  coaplalnAnt  nor  tho  reo«*lTer  know  of  tho 
•xp  nrtltureo  until  ion     »fter  tho  rr^eeiTorohip  had  been  torainatod 
»ad  tho  BBHeter*.  deed  had   ioeued.       inuring  tho  entire  period  of  tho 
fareclosnr^  and  redwption  defendant  oocupl'«d   tho  epf^rtaont   «ithout 
•iM  paynent  of  rent,   and   according  to  hor  own  appraisal  tho  apartaont 
»8S  reneonnbly  worth  ^25  a  aonth.     IMfendant  waited     until  after    tho 
YecelTor  had   filed  his  final  r-port  and  aooount  aitf  had  been  41s- 


;B*.t  ^^     **«««**  ^'^i-i**  ^^^  ^^«  *nnm4  mdi  %9X  *♦«  6iw 
.»m,/«ii»   ^„»gl»,-^*  ^rf*    c^tqu^oo  *Ki.««*l*J»  •»M%»*«f  «»«»  eWoXo*-sr 
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.T.U,bl.  for  th.  p.y„„t  .f  p„t  Of  her  <,lai«.  u   ,b,  had  . 
.lat...  to  ».  P.M  on  „o,.^t  „,  re«l„r.,  «„a  atUraoy.,  f,e,. 
Bndor  all  the  clrounstancoe  or  th.  cv.e,  .e  fall  to  fia<i  ^ 
ground  upon  ,hloh  this  judg«.nt  c.n  =tand.  aad  th.  .a«  ,ui 

therefore  be  rerereed • 

Scaalaa  and  SulllTan,  JJ.,  concur. 


•ifiacoo   «.'l;,  titaviXitnn  fttts  caIii««S 


STMt 


^     C^ 


BiLL  AUTO  R  vPAlP   &  PAlIT  COltPANY, 


tfOntAVS  F.  fUPO, 


AppeXlve. 


APS'SAL  VnOM  MUncXPAL 

court  OF  cnoroo* 


im,  j>?*nc>rDi»5  j^iJTicis  mimsi  dsliviijsbb  tkr  opihiom  of  tie  coi»t# 

Plaintiff  broaglit  aa  aetlon  la  nepXerln  t«  reoorar 
p08a«88loa  •f  em  autoiMliiXa  under  tha  prorlsions  of  a  ehattal 
■ertgaga  af  which  it  was  tha  owner  and  holdar.  Tha  eansa  waa 
triad  hy  tha  court  without  a  Jury*  raaultiag  in  a  f iodine  that 
defendant  have  pacaaaaian  of  tha  proparty  replariad*  and  that  a 
writ  of  retorno  hahaade  iasue  for  th@  mturn  of  tho  ^r^j^mttj   ta 
defendant • 

To  ayipport  the  affidarit  in  raplarin  plaintiff  filed  a 
hill  of  particulara  alleging  that  it  was  lawfully  entitled  to  tho 
pooaaaeion  of  the  autoaobile  under  tha  prarlsiona  of  a  eertAin 
ahattel  Mortgage  executed  hy  defendnntf  thAt  plaintiff  wae  at  tho 
tine  of  the  transaction  licenaed  by  the  tirootor  of  trade  aai 
eOHBoroa  to  engana  in  the  busiaoee  of  loaning  aoney  in  tha  evB  of 
$300  or  loeof  that  Tufo»  being  indebted  to  plaintiff  in  the  aua  af 
1826*80,  executed  the  eh»ittel  mortgage  and  note  in  quefltion»  and 
agreed  to  pay  the  auM  owing  in  inHtallasnte  of  $18*90  eaoh  BMith 
thoreaftor*  together  with  intereet  at  3-l/2J<  a  aonth  on  the  unpaid 
balanooi  that  defendant  had  defaulted  In  the  payaont  of  certain 
Inetallaente  on  the  note  and  Mortgage*  by  reason  whereof  plaintiff 
was  entitle<i  to  foaeeeoion  of  tha  property* 


i?«B?«- 


jK^i^'.mm  mfm  ,▼• 


"^  O     •  Ji^  •  JL      ■*J'    ^O"    WH 


•»eIX9^^A 


-f?         •■  <■•       '».;■.,    ;•?' 


:<r.\rr'r    ;;    ^ifi- 


■«    "T'^KU!;  wr^•'•• 


V  ■":  -ro 


^ 


«xf^  04   i^£4iiK&  xliM'XTftmJi  SAW  ^i   jAaeCJ   saI^XXa  rxaXifoi: <"££({  ^   •>^'^^< 

Mil  4n  9mr  ttlintniei  $mdi  %ia»kn»t\9b  x4  fmtuo^xj^  9f^m$4Tt»m  l^iitJt^       i 
hum  •^m%i  %«  teJoerift  «dl  x^  bmui»cll  tti^ii^mmnBtf  9Ai  !•  mUt 

tf#4Rai  if9««  0«*ex$  to  slJnwXluiatil  nl  Bfllvt  mm  mdi  x/ml  •i  bMi«ia      i 

i 

I 

ltl^fll«X«  tm»i*tlw  n««««t  ttf  ••i«i#'XCMi  tea  v^mi  »jI«  «•  ■t»«f fntnnr 


^•f*iiri»Bt  filed  his  affldHTit  of  B^rits  allaglac  •wa«r- 
thlp  of   tho  Oftr  roploTied  and  udoltting  that  ho  oxooutod   ih«  ohattol 
»ortgaf?o  and  aeto  and   that  th»  plaintiff  was  tho  oimor  and  hold  or 
thoroof  •       He  arorrod  that  plaintiff  had  aade  oortaln  roindro  to 
hio  ear*  and   that   the  ehi&ttel  mortgaKo  was  givoa  to  seouro   the  yoj- 
Bont  of   the  aBouat  dB«  for  auoh  repairs t   averred   that  h«  did  not 
reeeiTO  any  Boney  froB  plaintiff*   that  ho  paid   »   total  of  tl35.4f 
•a  the  BOTtgftjro*  whioh  inoluded  principal  and  interest*  denied  that 
te  was  in  defanlt  in  any  of  the  inatallBsnt  paTBonto  on  the  note^ 
and   that  the  &vm  of  ^226*30  was  not  for  Boneye  loaned  to  hlB  tj 
plaintiff*  hut  represented  the  ooat  of  the  repairs  to  the  autoBObilo* 
The  affidarit  further  ehftrged  that  the  eoatraet  with  plaintiff  was 
asurious*  and  therefore  illegal  and  TOldf  and   that  plaintiff  eas  not 
authorised  bjr  lao  to  loan  money  and  charfo  5-1/2)^  a  Bonth* 

To  eupport  its  stateotont  of  olaiB  plaintiff  offered  the 
ohattel  Bortgage  and  note  in  eTidenoe  and  proTod  by  the  te^tiBony  of 
John  K*   Saaadero*   its  secretary  in  charge  of  the  bookv  and  rcoordo 
pertaining  to  the.  aecount*  that  defendant  was  in  d.fault  in  certain 
iastallBents  iMBtioaod  in  the  note  and  chattel  Bortgago*     At   the 
oloso  of  plaintiff's  easo  defendant  Bored   for  a  finding  aad  the  court 
austaiaod  his  Botioa  aad  entered   the  judgsent   from  which  thio  appeal 
lo  prosoctttod* 

It  is  urged  on  behalf  of  plaintiff  that  a  priaa  f noil  o*^* 
wao  made  whoa  its  aote  aad    chattel  Bortgage  were  adaitted   in  eTidnnoo 
aad  unoontrorerteii   j^oof  offered  and  reoeived   to  establish  defaults 
in  the  teriu  and  prorisioas  of  the  note  and  ohattel  Bortgage*  aad   that 
the  eourt  erred  ia  finding  for  defendaat  without  rev,uiring  oTidsaoo 
to  eustaia  the  defease   iaterpooed   ia  his  affidarit   of  Borito* 

i^fendaat  takes  the  poeibiua  that  the  traasaetioa  con* 
■tltuted  a  loaa^  appearing  oa  its  faoe  to  be  taiatog  with  usury* 
oad  that  area  though  tho  statsaent  of  olaiB  alleged   that  plaintiff 


--x^f^m)  ^jSii^i^ilii  aikimi  to  4iy»&i%)«  alii  fMiXil  tf«uiiiii»taGL 

•<£isq:  9cl;}  9Hii»m  «^  n^TJt^  Qi»«r  esiA||^i(4»st  {»^;^«  Mf^   loiy  beus  «imi»  nil! 

^®i0n  nM  no  8ijn«diY«^  diif^X£js<ifaai  •lU  ie  xiu»  &i   2Itfjsl»fr  nk  bjbw  mI 
X<f  ai^  9t  jHMnmfti  «iQ»«em  t«l  «$««  claw  ef«MC<l  I*  flne  »il4  $mA$  im 

••       ■•  rr^wiui:^  ^     '  ■■■■'    '•■'■-■    -'-  —■^;'^-''^   ilawMhlVisi  %iX 

••BO  9jj^»\  mmki%  m  «ju(i  ni 4ol«Xfq[  \q  tiM^d  tub  l^atir  q1  iTX 
•««7.blT4  fii   bo^^iah*>  vtwir  •vtt^vtM  X&^litcr*   ttiwi  »#•«  •#■)  It9ffir  •(mm  saw 

i^Ai   baa  ^ivz^ttm  X«)4lAif«  tmii  •loa  •dJ^  to  Bn«lftlvotq[  htm  Mn«#  a;^^  a1 

«t^Mii  i(ll«r  bi!)inl«l  •«  •«  •«»t  all  M  aia«s«q««  «fiCfii  "  b»»X!ttia 
WinaBlq  9MAi  iHii^XXs  «1«X»  f  itim»Bi»tm  •rfl  ils««l;  nera  ijutfi  6fi* 


vas  ll««asecl  under  tk*  Saall  Loans  act,  (Cahill*e  III,  Rer.  st*« 

XV5S»  ok*  74»  p«r«  27»  et  eeo*)  nerartlielcBa  thsre  «ae  no  •rldoneo 

to  Bupport  the  allegation  and  therefore  no  prtim  foeio  or bo  woo 

im4«  Toqiilring  hla  to  interpoae  a  defeaea*  The  court  (rvidrtntxy 

l^roooodod  upon  the  8aa«  theory,  holding  tho  tranaaetion  to  ho  a 

loan  at  a  uaurlouo  rnte  of  Interoat  by  oa«  vho  had  not  prorad  ito 

authority  to  stake  loans  und«r  tho  at  a  tut  o» 

Tho  ▼BXiouB  oontentions  raised  hy  the  partloa  aro  all 

kaaod  upon  tho  conetructlon  of  the  Bm^l  loona  aet*  which  «aa 

oarafully  considered  In  the  csoe  of  Peogle  t.  Uprm,   270  111.  App, 

207,  and  which  ve  ro^ard  as  controlXlng*   In  that  oaoo  dofendnat 

was  charge;'  with  haring  violfeted  tho  eot  and  waa  found  guilty  and 

finod*  ?he  specif  Ic  charge  in  the  infornotioa  was  that  ddfendantt 

without  a  license  suoh  ass  th@  aet  roquiroa,  mfida  a  loan  of  noney  to 

tho  oMiplaining  ^Itnooo  at  &  rate  of  intoroat  groator  than  f%  por 

aoBno.   The  faota  aro  atrlkingly  slailar  to  thooo  of  tho  inatant 

eaao,  and  in  fact  def<»idBnt  KTa»  an  officer  of  tho  Boll  Auto  Rapair 

&  -c^aint  i'Mipany*  tho  plaintiff  heroin*   tho  eridsnoo  in  that  oaoo 

diaoloaed  that  th«t  complaining  .fitneoo  had  aigRod  a  note  a^^cured  hy 

okattel  aortgago  on  kla  oar  in  paynent  for  ropairo  aade  by  the 

dof«ad&nt»  and  thereafter  failed  to  pay  any  of  tho  inatallaanta  duo 

en  the  note  and  Mortgage.  Iiefendant  teetlf led  that  ke  did  not  load 

tke  ooaplaiain^  "^itnaaa  any  Sioaeyf  hut  did  tho  work  and  took  the 

note  and  ohattel  Mortgage  la  payment  for  aaoie,  ohar«lag  3^  a  Bonth 

hoe^UKO  Ihe  ooaplaining  vitneau  oould  not  pay  all  tke  ckargee  at 

one  tiiM.    o  rerar ood  tho  JudgBoat  and  hold  that  no  aonay  «ab 

loanedi  that  t  e  tranaaetion  waa  the  ordinary  one  whare  the  debtor 

io  unable  to  pny   lo  full  in  eaak  and  an  arrangoaent  waa  aa-^e  wh«-eby 

ke  oould  pay  la  laatalljoentot  and  aaid  ip*  210  )i 

"It  la  a  Matter  of  eownon  knowledge  that  under  ouoh  clr- 
ouMstaneaB  the  debtor  generally  obligates  hlMself  for  a  larger  aaount 
than  he  would  pay  on  a  oaah  oa  ddllrery  baalB.  ^>.   apoelal  reaaoa  for 


t..n-  ,vfyh  .CXI  »uxiif«o)  «#«!«  mmoj:  um^mtf^dmtmmJmmm^i  m»m 

&ti    tms-V'O-^    ii»B    i^-^ai   QilW   ^'09   t^   lie.£>'Z«i]:Ai    1l»   i4^r{  ^w^l'umuf  ^    <i«   OilOX 

4%^ii4««j$«  »AS  x»%au  »tuii9l  eiMB  o^  n^ilxocUMA 

JbcA  '^4XjUi»   ^Ri^o':    ■*«::»■  bs%&  t»s4i  eii-'     /■.iisltaly  ^«iime(  iiJ kw  *i9%t0ti9  »«w 

t««  ^  e^;;  ««H^»{i?^l^  i'^^t&ial  t&  ^^z  ifi  ia  u»9UiX^  y0.ial*ixiflm*  audi 
tn»9»aiii  t>£i»  'm  fsacLCtv   <»i   'xiiXl4SJ»  ^X^MiTlft  »t«  a^»1:  t»d«       •flUBtui 

Mfb  ^ia^taULljettntii  tuLt   to  ^«  t^  <»^  ^«Xin1:   c»c;'):£i«rt«|{i   bae  «ms2uu%»ft 

•At  i^df  tittn  il%mi>r  »H#  htb  sue  «t9iMm  tRa  «««inr|jr  ^ittlAXqiflw»  arf^ 

iC«cs«»  »  \i&  9iiis^iA/ta  «»flijRtt  Td)  JnM«ttt«  it<  »»■>*>  w  X»#^atfo   ham  «••« 

4«  4M>V£M(»  'Mil  XXff  ysf^q.  ivm  hXiroo  tt«»«riJw  nnlc  !«iqiffo»  mAt  »«ito«»#tf 

a«r  itMiOfi  an  ««<ls   foXa/rf  ftfut  ^laaqibjfi  a«CI  i!:>«ai(«Tt»Y  a^       .aidif*  •<)• 

iQtfa'atfSw  vt^aw  aim  3^fttMa»an»'v^a  >«  te«  ifsno  nl  XXtfl  r1  \*^  oi  aXtfAHi/ 

i<0X8  *ilj  hiem  htm  tVtmallmSmlit  ui  x^q  %£ttP9 
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iiflBaMi  Vft^xeX  «  to^  IXr^HflM  ati.'  vUXci^'  aaipa#i„ 
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this  •xisitB  -with  reference  to  a  bill  for  nutonobile  repairer 
payable  In  installaients »  where  the  dehtQr  is  girea  posseeelcn 
•f  the  automobile  end  ie  likely  to  depreciate  its  ralue  by  use 
er  accident* 

•The  statute  is  olesrly  applic.ible  only  to  a  onoe  In- 
▼olrin^  the  loaning  of  atoney.   It  should  not  he  enlarged  by 
eonstruotiea  bo  a«  to  include  an  arraasaasnt  \fherahy  a  bill  for 
repairs  may  be  paid  in  in^tallstents.'* 

Zt  v»s  not  aecesaary  for  plaintiff  in  the  inetant  oaeo  to 
proTO  that  it  Had  been  licensed  under  the  siot  to  engago  in  the 
bU8in«88  of  loaning  ffloney»  because  it  contends  that  this  was  not 
a  loan*   If  defendant  had  Introdueed  evidenoe  to  show  that  it  waa 
a  leani  plaintiff  would  still  hare  had  an  opportunity  to  proro  that 
it  was  licensed.   Thereforet  the  underlying  (iueetion  necessary  for 
de termination I  bo  far  as  this  appeal  is  conoarned>  is  whether  or  not 
the  transaction  constituted  a  loan*  If  it  did  not»  the  statutory 
provision  relating  to  snail  loans  is  not  involTed»  and  the  more  fact 
that  the  note  en  its  faoe  showed  interest  ozeeediag  the  stntutory 
rate  wmU.d  not  justify  the  court  In  assuming  that  it  was  a  loan  and 
hold  that  plaintiff  had  failed  to  make  a  oaso  by  wsitting  proof  to 
show  it  was  lioensed*   Plaintiff  offereA  suffielent  evidenoo  to  dis- 
close the  nature  of  the  transaction*  and  since  tne  (question  as  to 
whathor  or  not  this  conetitutod  a  loam  beoamo  a  pertinent  lssuo» 
defendant  should  hare  offered  evideneo  in  support  of  his  contention 
that  it  vhb   a  loan»  so  that  the  court  could  pass  on  that  issue  of 
fact.  In  the  Jtorso  case»  supra i  tho  defendant*  under  like  oiro«M- 
stanoeot  testified  that  Interest  at  the  rate  of  Z%  a  month  had  boon 
olvirsed  on  the  indabtedneso.   Mo t«ithst ending  this  eYideaoo,  tho 
court  held  that  the  transaction  was  not  a  loan*  and  that  the  interest 
rate  oharg«<f  was  not  usurious* 

la  Tiew  of  this  conclusion  upon  what  appears  to  be  tko 
principal  point  in  the  eaaa  the  Judgment  of  the  municipal  court  will 
be  rewersod  and  the  o&use  reaaaiod  for  a  now  trial. 

RtlV'iPSiND   AI1>  PSKaIDOs 

Soaalan  and  Bulliyan*  JJ**  ooaeur* 
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-aifc  oi  ?^CiJT»blir»  «xi«lii11tur«r   lfe«-£ot^»  lll.i'iiliSl^^      ♦fe*«KfjalX  tJiw  Ji  weds 
to  vl^AHi  tjiili  n<&   ??e«^   hiMOD    iitwa   o^*   imi  t  ^.isol  a  eww  il   tssit 
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MLO-CIfY  Wi^t  AMI)  SAVmSS 
BAlfK  0?  f^HlC!  vK),  a  bank  tag 
corpora t ion*  and  HIU-CITT 

a  tMinkiag  oorpora-tion* 

J}«fend'anta* 
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MB.  JU;^IC2:  iitiiUiLM  ii^iLIVlSEidi)  ffiSs  Gi»IiJIOy  OF  XHS  COUKX, 


Cenaplalnaat  fllod  his  satandcd  bill  against  Uld-Clty 
Trust  and  tarings  Bank  of  Chicago*  a  banking  corpora tioa 
(hareiaafter  ecaiod   ^'arlngB  B^k)»   and  Uld-City  National  Bank 
of   Chiof^o*   a  banking?  corporation   (hereinafter  a^illod   National 
fiank)*       Kaeh  defendnnt  filad  a  gaa<3ral  and   spacial  daaurror  to 
tlM  bill*     The   chancellor  oirerruled    tho  dfwurror  of  HarlnKa  Bank* 
ant  0UBtaln«d    the  demurrer  of  national  Bank  and  diaalBoad   tha  bill 
as  to  It  for  want  of  ecultj.        Ooaplalnant  prajra  aa  appaal  froa 
that  portion  of   .he  dooree  diamioiiiiQg  the  bill  aa  to  V  tioaal  bank* 

Tho  fuaendad  bill  allegos   that  oo^plaiaaat  wan  •  duly 
appolatod,  quallf  i<id   and     ctlag  raal  astata  and   iuuraaeo  brokor» 
lloGnoad  by  tho  stato  of   illlaols  and   by  tha  city  of  chlo'^o,   ani 
entitled   to  aot  as  auch  in  aaid   city  rind  otato  and   to  chi.rgo  aaA 
r«c«iT«  foo8   thorafort    thtit    luring  tho  porlod   oat  forth  In  tha  bill 
Carlaga  Bank  waa  an  Illinoin  banking  corporation  and  national  Baoll 
aae  and  ia  a  national  banking  oorporntion»  both  doing  teuainaoo  la 


^  w^  O    •  i" 
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•2* 

Ckiotikgof      that  al>eut  T  cy   3»  ltt3" ,     avlngp     aalc  ent«»r«d   Into  a 

contrsu;t  *ith  Tftt toned  Bonk  T«hfrel>y  the  foruer  conrcyed    to   thm 

latter  all  of   its  assets  a:id   National  ^itjxk  asouasd   nil  of   the 

Itabllltles  of    iaTlag*  Baakj    thtt  said  contract  prwrldea,   inter 

alia: 

"B.     .t\ir«hci,»«r  /^reaat 

"l.      ^0  and   does  hereby  guarantoa   to  payt   in  acvortfan^d 
with  the  teniB   tbarsef ,   all  of  tha  li&bilitieB  of  the  Geller  of 
erery  kinf- ,    nrture  and   d    ecrlptlon*   incluuiuii  all  liabilities 
growing  out   of  eny  trust  relabioneiaipe  asimmad  by  vialler  aa  a 
raeult   of   the   operrtion  of   its   tniut  d;;part»ent,   but   axcludiaf 
its  liabilitiOB   to   Ita   t^tookholders  aa   suoh.** 

That  on  the  aaae  data  Ifaclonal  Bank  took  OTor  the  banking  quarters 

forserly  oeeupiad  by  ^ariaifa  Bankt  together  with  all  baoks»  r^^eerds 

aad  property  belon^las  to  the  latter,   aad  has  einee  continued   the 

banking  buaineaa*  as  veil  as  the  entire  buainasa  of   v>aTinga  Bank| 

that  In  oonneetion  i»lth  its  banking  busineae  rNarlnge  Bank  desired 

to  hara  oo^l^lnant   cottduct  a  real  estate  loan  and   insuraaoe  ttapart- 

Meat  for  the  purpose  of  making  real  eatata  loans   ce  applieaats 

therefor  out  of  the  baaAc*e  deposits  and   eharffiac  oooimis.^  ions  therefor t 

far  buying  and   aelling  real  estate  ■aertgesas  for  others »   xor   the 

cendaet  of  a  general  real  eotate  brokeraca  buainass,  and  far     ritiag 

five,  tornado  and  oaaualty  insuranoe  for  others  aad  aharging  a 

Mosdaaian  theraforf   that  the  ch&rter  of  .^aringa  Bank  praridee  that 

it  wky  loan  its  own  isonay  <^n  personal  nod  real  eatate  seourlty*  but 

that  it   c^uirtot  under  said   ehirter  and  the  prerislone  of  Ohnptera  17A 

aad  73  of    Tahill's  Illinois     tntutes*   engage  in  ronl   estate  and 

insuraaoe  brokerage  and   loen  business  sjH  tharge  eaMsissions  thnre* 

fan   that   tarings  Bank  nsTer  obtaino''   a  lieenee  te  aet  «b  a  real 

•state  or  insurance  broker  uad^r   wnid   ehapterst   that  during  the 

period   eoiamenolng  June  1»  192A ,  and   ending  Mfroh  23,  19»a,   ea»plalnant 

was  n  duly  licenead  re*^!  entate  and   iasuranaa  broker  wader  the  lava  af 

tllinala  and  entitle''   to  act  aa  broker  for  others  in  the  aofatiatlag 


ixtniTi^b  Ax^<^  »^uJ:yjt^.  tttt^ftlsucT  :^'l:^Ksi«r  nil  AHv  aukifyi^^noo  sil  4Mti4 

ejiw  I  •••■  :i         ri-«?i  gflilXs-B    bfLB  IRBi''- 

?nBi4;>o  ro')!  oaoriJi/aaX  xiXitunm^  hue  o^^to;'    . 
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•a* 


Md    sale  of  real   ostrte  loan,  and   for  tho  purpose  pf  .eiUng  trwur- 
•Me  for   co;«U.loas;    that   o«  and    «fter   January  1,   1V24 ,    ..a^ia^,  B^ 
requested   coaplainRat  to  pr«eur«  lic#n««8  fr«  the  city  of  r'hlo,.ffe 
a»i   .tat,  of  riltaols  entitling  hi«  to  act   as  a  roal  osUf  and   !..«,. 
i^oe   bxokor  .,nd   r.qu«at«d  oo«pl«laa«t   to  manag.  and   conduct  a  r«al 
••t..te  loan  and    Inr.uranco  brokerage  Du«lneB«   In  connection  >,tth  .aid 
bank   in  the  na«o  of  c^yX^inant  und..r   the  aoy.ral  lloen..a  i.,ued   to 
hU  from  yea.-   to  year,   th.x  ^ring  tb^  :pc*rlo,t   con,r,.nclne  June  1.  19m. 
a«d   .ndlng  March  23.  1933,  com^Lalnant   at   the  r,cu««t  of  .aa^iac.  B«k, 
procuxod   auch  licenaeis  fro»  aalrf   ..tate  aad  city  that  ontltled  hi.  to 
«ot  aa  auoh  real   eatate  bM   lasurnnce  brokor,  and  during  .aid  yaax«, 
p.t    the  raqueat   of     aviiigs  B«Ak,   complainant  mana^ad  and   conduotad, 
la  hi.  nana  ana   in  conneotlca  ^Ith  a^ld     ayinge  Bank,  an  wten.iTa 
raal   aat&ta  loan    -nd   instfranoo  brokerage  b./einea«i   that  :.ayia^  Aank 
collected  froa  vr^rlooa  of   Itc  ou«to««rB  rmd  oih^ro,  aa.^   r.talnad, 
largo  cowmloeioas  fm6    fees  therefor  b«lonpin«?  to  oomplaiaani ,   all 
of   ,.hich  should   have  been  pai'    to  hl«  Hy  reason  of    tho  f «ct   that 
SmtingB  Uank  uould  not  X-wfiOly  oarry  on  au^h  n  brokerage  buoinaaa 
and  had  no  lioanaae  thor  rror;   that   Savln««  dank  nado  oartaln  payMsta 
on   icoount  of  »uoh  coml8;,lons   to  oomplUnant   froa  tioM  to  tliM  and 
provided   for  hi«,   without   charge,   desk  rooa  on  the  proaiaoB  of   nal4 
bank.   R8  t;o11  as   stationary,   t«lcphon«',   Bt*no<rre.phic  and   tlerioal  sor* 
TiooB,   and   crotsed  r«o«rcl8  to  be  kept   of  rli   traneRctlons  ooToring  the 
collection  of   feec   and   eeBals^lons  «^ mft.?   by   complainant,    sa  w«ll   ns 
the  p'lyiaents  nacta  to  eeaplalnaat  on  Mocount   ther^iof   -•  auoh  real  eotatt 
loan  and   insurance  broker,  all  of  -ihich  rcerdo  i»ra  new  in  the  pooseenien 
•t   :ofsnd«nta,   ox   one   of   thea{    that  co.plainant  dir*   net  koap  an  itflMlsei 
•tatement   or  r?cerd   of   ohargeo  for   auch  fors  or  payunnts  umdm  >jy  Jarlnct 
*«nk  to  hl«,  ^ut,  haTia«^'  ceaUdenoe   in    md   Tfllying  u.)on  the  Int'-grity 
•f  the  officers  ei    sold   uaak,  depenAed  upon  it   to  keop  an  accurate 
Motuat  ef  the  payaeats  aade  by  iia  ouu^eaexB  for  suofa  o'.rrlcee 
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rooAered  by  eo«plaliuuit   &o  anld   eus loners  of  aaitf  bank  as  woll  as 
paytaente  made   to   coaxplainaQt    from   time    !:o  tlnot    nil    of  Trhioh  ro^orAo 
■aid  bank  kaptt  aikl   »Ri4  bank  and  ^.tlonal  Bnnk  novr  hare   In  thoiV 
yosaeasloB  aecurata  r^-^corda  fthovriag-  »Ald  brokerage  foes   orlI«ot«d 
b7  Sarlxiifa  Bankt  as  well   ais  pMyraonts  inade  to   oonplaiaaatt    that  ooai* 
ylfttaaat  has  no  r<%cord    in  bl^  poaaossion  or  und-^r  bis  oontrol  fr«i 
vbloli  he  ean  aacsrtaiii  the  anount   of  money  dua  and  payabl«  co  bin  by 
said  defead^nto   or  either  of   then  by  roaaon  of   t;h«i   sail  brokorfido 
aerriees  renderod  "by  cowplaiasnt    to    the   oxislornQm  of    '»avlag5  Bmk 
at  ito  roouoati   tiiat  defendants  feare  rsfused   and  now  r^fuaa  to 
dellTar  to  complainant  a  ntatement  or   uaid  tBoaeye  ao  r'  ceivol   for 
oOBj>lainant*s  s-sryldea;   that  without  rftfereaoo   t;o  the  r  'coids  of 
defendants  and  further  aoees»   to  thair  books  and   accounts  oonplaiaant 
Is  unable  to  state  apocifloslly  ths  ^jjsount   of  3uoh  fees  due  hl«  or 
the  aaminta  of  tlso  er^dtts  du«  defendants!   that   tlio  nonoys  froa  tiao 
to  tlBO  due  romplalnant   fTOfm    -aTings  Bank  varied   in  proportlea  to   tht 
aaount  of  eon&i8flion»   a.nd  fees  collected  by  laTtnse  Hank  on  eonplain- 
ant '8  behalf,  but  th«  agrjriiffate  sun  of  approjclnatsly  ..  TSO^OiX)   ^as 
eoll3ot3d  by     arii^o  Bank  far   conplalnant  and   is  notr  -^itbliold  by  a«  t.d 
defendants,   all  of  ^^hlch  indebtedness  ^iMtional  Bank  has  uador  the  tonu 
of  the  abOTe -mentioned   oontrect  Rasunad  j   th^t   during  the  period  in 
Qoootien  complainant   was  the  manaa^i    o^    ^^«  r**^   sstate  loan  dtpart- 
■entoconduoted   in  connection  trith  the  business  el  osTiaga  Bank  aai 
for  conpensstloB  he  rendered  no  sorrioe   to  said  bank  during  suob 
psriod   ethar   then  ss  a  reel  estate*  loan  or   insuranee  broker  for  tho 
purpeaeeand    In  the  nannor    in  sxid  bill  eot   rorthi    that  eonplainaat 
baa  demanded  of  defendants  an  ac;}9uatiBC  of   the  moaeya  due  hint  ehloM 
aeeounting  has  been  refused,   and  uocijPlalnant  haa  also  dsaaaded  of 
oald  detendants  a  eorrect  statement   dhowinc  the  speeifie  itoas  of 
fo«e  collected  by  dftlendA^nts  fron  their   oustoners  lor   serrioeo 
roaderod  by  oonplaiaant   to  the  cuotoners,  but  defendants  aov  olaim 
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•11   Oi    d*iic!   f««B   «0   coileoted  by    .avlnga  i?anki    that   coapiainant 
is  uaable    uo  speeirioally  cot   forth  the  paynieata  mad*  by  aarinc. 
BMk  to  .2iai,  having-  ao  record   in  his  jwsseesloa  fro«  whiok  a  utnt*. 
m*nt   th«r60.    c-n  be  aadaj   that  dsfend&ntfi  hare    In  their  poaaesalon 
e©toi)let-«i  records   showlni:  eueh  itetie;    th<-i  d^f^-ndsnts  haT«  re/u8«.l    t« 
p«r«lt  coaplalnant   to  ^ee  und   Inspect  their  bookp  of  account  aa«  har* 
rsfuaed    to  r.iod  :r   to  him  mi  cc count   oi    the  noncsya  ««rBi«d  by  hl«,  ar, 
won  as  moaaja  paid    to  hiia;    tHot    jpon  a  Just  and   triio  aocountlac 
b«t^««n  eomplaiaaat  and  defendants   tiisre  will  hi?  duo  hla  ttao  ayprax- 
l»Rte  sum  of  |7SO,Oi30|    that   oojaplatnaat  off  era  to  do  equity  and  mors 
partieulaxly   to  alio#  d®f«adanlis  cr-nUt   for  r^ll   eume  whioh  amy  ^ 
lawfully  charged   a«aia>3t  hi®,  and  prayc  for  r-.n  answer  by  defendaato, 
aot  under  oath,   for  a  just   and   truo  account  of  the  opeolfic   ittims 
of  brokarago  aerTloas  raau«r«d  by  ceaplainant,  an  iteml^a,;.^    statamont 
sf  msaeya  collected  by  .iaviagB  Bank  from  Its  customers  for   auoh 
brokerage  sorHeea  ao  ieadared  by  coKplataaat   at  the  roqueet  sf 
baTiags  Bank,   an  itsmUed   etfitasient  of  peymento  by     arlsgs  JBaak  Is 
complainant   on  aooount   of  his  seld    sf  rricca,   nn  itemized    atatemeat 
sf  msasys  nithhsld  by  ^iaTiaga  Bank  from  oomplainaBt ,   a  general 
aeesantlng  «ad  adjustmsati  ox   th3  r^cp  ctlre  rl^jhta  of  complainant  «il 
(Jefendanto  and   aa  ord«x  on  dofendiintc   to  pay  complainant  the   aasoat 
fsuad    to  be  duf^  him,  and    for   fiu  thor  r'sllaf, 

Complainaat   ooatsad-^    that    t;he   ohano'llsr  erred    la   sus- 
taiala^  the  demurrer  of  JTational  3pak   Lo  th^   nlll  aad   in  dlRmlaeiag 
the  bill  ttf.   to  aaid   baak  ,^ox    vvant   of  e  ulty.     ^^tioaal  Bank  contsals 
that  the  dAorse   ahoalA  bs  affirmed,  upon   the   follo.«la     grsundsi 

"Complaiaaat   ttt.t   a  il('li^^l.?.i   erplcyen  of   th»>   evrlnf*  baaka 
•Jid  r»   oJch,   hae  no  elaia  against   the   sariags   bank,   aad    tluii  tiers 
esuld  haTe  none  against   thi;  national  b/xnk. 

"If  co8ii»liiiaa.n.  iia.. ,  oi  ■t'^t  had  eueh  a  olaim  ag'^iaat  ths 
sayings  bank,  he  shsuld  haTe  astsertsd  it  long  a^.-S  and  no*.  j..<nxLfctsd 
Jhe  olic.^ra,  JUiotore  an^l  lor-Irholders  of  ths  s«tIb«s  baak,  fsr  a 
9«xisd  sf  alas  ysars*  ts  bs  uaadrlsed  ad   &o  augh  a  ci  iia# 
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"The  national  bank  ner^r  aseiuied   any  such  olalMf  baoaua* 
It  would   haye   b«&n  uoaole   to  uo   au  a.i    t,h.    ^  oxapwroll  jr   of  Curr -noy 
would   not  hiTe  glv«n  it  a  oh  rter  or   per«ltt«d   it   to  t-Jk«  oror  tho 
assots   Oi    tiift  saTinga   bank  a.na   aii^iuae   thet   ILnbllityt   \'hich»   accord- 
iasr  to  complainant*  s  olaia*  amounts   to  thrao-  uartara  of  a  niliiea 
doliara* 

"'Joaplainant   is   aqultably  eetopijed   to  cl»' Im  a?   n^r-ln'^t 
the  natAonal  bank  bsoauso  hOf   aa  an  employee  of   tha  ar^ringa  banJli» 
Bliould  haTo  aaaertad   suoh  claimt   if  any  he  had*   long  before  ho  did* 

"were  a  court   of   QHuitjr   to  dIIo*   oomplalnant   to   ns8«rt 
hia  elaim  after  sueh  a  long  delay*  it  not  only  would  ba  iaoquitabla 
aa  against   the  national  bank»  but  aa  against  all  of  its  dcpoaitora 
as  wall* 

*If  tha  national  bank  kne«   there  w.^s  any  such  clAim*   it 
vrould  not   anc   could  not  hare  aseuaafi   the  llnbllitiae   of   the   oriTlnga 
banki  but»  rather*   tka  depositors  of  the  savinga  bank  would  have  to 
share  tha  aaseta  with  the  complainant,  if  he  has  any  auoh  olaim* 

"If  compl^^in'nt  h«?d  any  such  claim,  by  asserting  It  many 
years  ago  he  could   havts  greatly,    if  not;   to&ally,   reduoed    it. 

"Complainant  aheuld  noi.  be  permitted  to  Btand  idly  by  for 
nln«  ye'/ra.  permitting  the  auditor  of  puclic  aocouata  of  the  3taia 
of  Illinois*  the  depoaitorut  othGi  cxeuitorBi  the  officarsf  direc- 
tors nnd  :)tockhelder8  of  the  seringa  bank  to  be  mlalef^  ns  to  Ita 
financial  condition  and  then,  after  hir,  employment  with  the  savings 
bank  is  terminated*  to  assert  any  auch  claim  a^^^inet  tha  purehaaar 
of   ita  aaaata* 

**   omplainant  wae   a  party  to   tha  transaction  with   the 
••▼Ings  bank  and    if   the  agreement  betwe<9n  him  ani    the   oHTinga  bank 
were   illegal,   a  co   rt   of  equity  laaTas   tho   pi-tleo  whore   it  may  find 
tham,   under  the  maxim  of   «wc  fapto   illlcito  non  oritur  actio, 

"At  laaet   so  far  as  the  national  bank  is  ooneerned,    tha 

complainant  was  guilty   of   1   ches  an-1   his  claim  is  barrad. 

"Coaplalnsnt   should  not    >a  permitted    to  obtain  any  aid 
in  a  court   of   equity   on   the  basis   of   the   cli^lm  set  out    in  his  bill 
of    complaint* 

•'"omplainant   should  be  equitably   estopped   from  now 
aaaarting  hia   claim  again »t   tha  maional  bank." 

Tha  aettled  rule  of  plei^ul  ing  is  th^  t  all  of  the  facta  wall  pleaded 
la  the  bill  are  admitted  by  the  damurrur  and  miat  bo  taken  as  true 
for   ail  purpoBOH.  number  of   the  aforeaald  grounds  tir9  baoad  upsa 

the  unwarranted   aasumption  thet  und-r   tha  allegations  of   the  bill 
"apparently   sTerything  he   (complainant)   did,  ha  did   aa  an  ampleyaa 
tf   the  sariags  bank."       The  bill   la  not   predla»tad  upon  the   theory 
that  complainant   performed   the  brokerage  snrTloea  fsr  'iaTlngs  Bank, 
nor   that  ha  r   colTOd   any  compensstion  from  ^'nrtnga  Bank  for  auok 
aarrieea,  nor  that  any  oompena  tloa  was  agreed  upon  for  euch  acrriaaa. 
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"^hftn  its  «ll«gati«na  &r«  re'soaalily   ooaotini^     bhe  theory  of  r-Aok  sf 
thtt  bill   Is   tluit  oMipiaiiHint   oporatad    the  buuiaeai*   in  hlti   ovn  amm 
under   lle«na«s   laaueJ    do  hlm»    that,    .savings  3ank  collrioirt.     Vha  f»«B 
due  hiBf  »ad«  e«rtala  paynenie   on  aacouat  oi*   the   d  i«e    to  hiia*   but 
has  vithhald   IfiXge  au&a  of  laoaij  rightfully  beloo^^io^   to  him*     Tha 
bill  allecaa   toat  coiaplr^in&nt  wuo    the  one    .vho  could   ohargo    r  jr   suoli 
serTicae*   and   tinui,   tho  btmk  hisd  no   authority  or  povr>iir    ts  porforu  auok 
serTicas  or    to  eh-rge  for  thsxn.      i'here    la  no  allogation   to   the   offaot 
that   the  bank*   aa  omgloyaqr   of  coaplainan^  charged    Its  cuatoatsra  'or 
feos  or  oparHte<i   tha  hrokerago  businasr^;  nor  Is  there  any  merit  in 
the  ar^uaent   that   the  cuetO/Xiers  -^^r^i  noc   ooaplfjtlnant*  ?.  c-lionta  and 
that   thorefore  hi^   could   not   colleot  froim  thara.        oraplainant*   n 
lieenced  hreker,   com^ucte/;    a  bxokei'age  'businoaa*   randorfid   a^rrioaa  ta 
cartaln  peraons,   somo  of  whom  rters  ousstou'?  a  of  tha  bnnlc.    «nd   the 
;?ayTaeR<i8  made  hy  s  iid   pprsoas   to  the  bank  vor<^.  for  hie  isTTloaa.  Tha 
pllegHtiona*   r^^  sonably  fjonstrued,   .1o  not  vf?trr*5.iit  tha  arj»;daant   that 
conplainaat  v^a  C€'iapeirt8>?t«d  by  ^arin^a  Bank  for   acting  aa  a  brokar. 
The  bill  allag<»e  that  3«vlnga  Biuik  ^xoRdn  Crrtaln   unyataata  on  account 
of   aueh  connianione   to  coaplalaant   fron  tla^   to   tlma."        Tha  dnaurrar 
admitA  thla.        It   ia  sufilclf»nt   to  aay,  aa  to  the  arguamat   that 
conplalnant  laada  no  cl^'in  for  aoney  "when  ha  loft  tha  awplay  of  tha 
bank,"   that  the  bill  allcf^aet  and    the  dooturrar  adaita*  that  complainant 
haa  da— nded   of  defendanta  an  accounting  of  the  aonaya  dua  hia  and  a 
corraet   etataaent   ahowini?  tha   apecific    iteas   of  faaa  eolltvotod  hy 
dafendanta  froa  their   cur^tomere  for   aarrieaa  rendered   by   eoaplainaat 
to  aaid  ou.-tonera,  and   that  d<»f andante  hare  rcfuaeH   to  perait   ooaplala- 
ant   to  see  and   inapeot  their  hooka   of  acconat  and  hare   refueed   to 
render  to  ooaplaiaant  an  account   of   the  aeaeya  earned  by  hla»   aa  well 
aa  Roneya  paid   to  hia*     Until  March  23»  193Jt   complainant  conducted  a 
brokerage  buaineae   la  tha  bank.     On  May  8,  1933 t   National  Bank  entered 
into  the  contract  with  oaTingo     ank.     On  Juno  229  1933*   the  origiaal 
bill  vaa  filed* 
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•  bftlll  SAW  XXic: 


A  nu«l>  :r  of    tlie  grounds  moat   tit-ongly  tiTg«*l  1»y  'Vational 
B&nk  in  8Ui<poxt   of    the  tWsxea   ara  bnsod  u^ion  iiupT>oo«<l   fnrts   that 
havQ  no  bmsla  under   th«  aiisgatioas   of  *#h«  1>111,     IT'itlonal  BAnk 
oontoi}(^6   that    "o oaplalmmt   rn.Q  a  party  to   th<<)   transiotlon  with  th# 
satIq^s  bimlc  and   if    t.he  e.s^Q<»me^nt  het««<»n  hin  aa'^    the   saTiagB  baak 
wore   illegal,   a   court   of   equity  loaves   the   pRrticp  who  «  it  aiF.jr  find 
thea,   und6jr    the  rnRXim  of   ox  facto   111 ici to  iipn  oritur   actio**    It   it 
a  Mifficleut   ajaawer   to  thlB  contention   to  oo.y  that   ooaplAlnant' s  bill 
Ib  not  bttioc   upon  the   theory  of  feet   %}ifit  he  entered   iato  a«y  illegal 
&^ro«iBeat  with  tarings  B«&nlr»     ffor  is  there  nny  allegatioa  to  the  effoot 
that  eomplainoat  w  ■  irad   ^nj  of  hir,  rlB^hts   to  the  caoaolSRioiae  eollootod 
hy  the  bank*     Coiaplnlnant  $«lleg«s»   in  Rubetnnoe,    that  SaTlnga  Baak 
collected   conaiaslens  belon/^laf?  to  hin  and  ha^  %reai{fully  conTortaA 
theia. 

Ar^aaonta  that  the  elala  la  "rldleulouat**   "unbaliorabla*" 
that  if  it  *w9ro  triie»"   tho  auditor  of  public  aocouata  of   llllnola 
vould   hsTe   cloaod    ^^ATiage  Bank  long  aiaoei   that   the  public  ofiiclala 
«ould   not  hare  permitted    the  contract  betwoea  tho   tw«  banka   to  ka 
cone  .miBRte<4    If   they  kiiaw  af   eomplainant' s  olaia)    thctt   it   would  bo  a 
*gro«B   inju:?tite  not  only  to  all  oi    the  depositora  of  tho   oaTioco 
bank  btit   to  all  wha  aro  interested  either  aa  depaaltora*  atoekhaldora» 
director e  or  offioora  of    the  national  bank**    to  allow   tho  oli-ia»  Mara 
no  weight   in  deteralnln.    the   suffieleaoy  of  coaplalaaat*  s  aaended  bill* 

Tho  chancellor  wua  juKtlfied*   in  our  jufisaoat*   ia  ororruliac 
tho  dewurrer  of    >aTia«a  Bank  to   tho  bill.       By  the   torao  of   tho  con- 
tract kotwoen  the  two  banka   ifRtional  Bank  aeauaod   aad  a^raef*    to  paj 
all  of   tho  llabilltioo  '^of  orery  kind,  nntaro  aad  doacriptiont"   af 
;«Tin«a  Bank,    aaYO   "ita   liabilitlaa   to  ito  etookholHoro  ae   auoh."      Ia 
return  Sational  Bank  took  over  all  of  tho  naaota  of    '>oTin«a    Jank. 
The   record  dooa  not   ehow   the   apecial  ground  upoa  nhioh  tho  ehanoallor 
•uatalaod    tho  deaurrsr  of   National   Bonk* 

Two  apocial  grounds  are  haro  urgod  why  that  demurrer  ahould 


aXisioXn©   olX«i«i  i«itf   */Mt*   t»»«XM  ItlneX   Jir-afl^  RlgrXyiii^    b^««»Xr>    3v«f   bluer 
»Bni'  ••     -i^  ■Jl'io-- <•:  o  XX*  o*   .  Xro  sofi  -'9.*.t^utnt  nttv^" 

iaiX03t«v»  fit  4#cuMqii*«rt   eir^  mi   tbntli ;('«»(  «ji«ir  «oXXn9t«i«ilb  a<f^ 

Xaq  o^   ►neT^j"   f^r.^  lv»«u»ttit  aURAii  Xtt09i;r«W   Milt  :'   '  -^   -"iC#  t\'^vmt*il  i9Jtl€9 
to   "tfMcl.'cri  -^'^vi    •;fni  runMe  tbitii  \:««nr«  I*"    «.-  i  ,•  iXI<f-Jf  t4»  !•  XjCji 

•  jifMH:  81^ va*.   A«  o^99mm  IMBI  '•.«•  Ila  i^vo  Tirtmi  'tvutti.  Xjtitbl^At  fiuj^J.^< 


-a- 

W  8uatain«di      U)      "C^juplainant   la  •qultably  •atop,j«d   fro«  assart- 

lag  any  eiaia  a^aiaet  riaiiioaal  bank;'*   and   (b),  aa  far  aa   ';fatloa«l 

Bank  la  ooaoeraad,    ''ooaplainant   la  guilty  of  Irtohaa  and   hla  claia 

affalaat  thm  natiaaai  bank  la  barrad."      na   to  point    (a)i      i^har*  ara 

no  allagationa   In  ths  bill   that   t«ad   to  sii«w   ttaat   'fntional  Bank,   in 

Baking  tha  eoncxaot*  raXiad   apon  any  Rcts  or  repraaentationa  of 

aoaplainanl,  uor   ia   tkara  any  aiiegtvtion   to  aapport  the  coutantloa 

that  oenpl&laant   etood    Idiy    by  and   allowed   ^rational  Bank  to  puroh9>a« 

tHa  aaaata  of    iavinga  Sank  without  advislni-    that  bank  of  his  ci«l». 

Ind««4»   thare  la  no  aliagatlon  fr«B  whloh  it   could  ho  roKeonably 

argued   that  coaplalnant  had  any  knowledge  that  National  3«nk  con- 

taaplated    the  puxehaso  of  the  aesotu    ol"    ..arlngs  Jiank.       a  %fo  hare 

heretofore  stated*    th4  bill  alleges   that  r>aTiagB  Bank  kept  a  reoord 

"of  all   tranaactlons  sorerlng  the  colieotion  of  fe««  and   ooisMia^loaa 

earned  by  eanplalaaiit,   as  aoH  as  payments  nwide  to  ooaplainaat  oa 

aoceunt  of  auch  feea    la   such  rsal   estate  loan  arvi    Inaurance  broker," 

a  oX'-iHination  of   th«  books  of    aaYinga  idank  by    National  Bank    »ould 

hare  furniaho'l    the  l.-itter  with  full   infor^ttion  aa   to  owplainant** 

claia.       a  find  no  aarit   in   ma  clixia.  of  ev^uitable  aatoppel* 

3or  do  we   find   i.iay  aedt    in  the  clala  of  luohea.      rha  rule 

ia  that  laohaa  aniat  appear   on  che  faoe  of    the   bill  before   tha  quaatiea 

oan  be  raiaed  by  demurrer*        Cosiplaiaant  did  not  oaaaa  doing  buainoaa 

oat  11  Marah  23,  1955*  hift  bill  inia  filed   June  22,  iy35»   and   it   ia  a 

auffioient  aaaver   to   the   clnln  of  1  okas  that  under  no  poaftiblo  thfry 

could    complainant  be  charge'  with  Inches  K.a   to   tha  portion  of  his 

elaia  that  accrued   v^ithin  the   period    iowd lately  precedlaf;;  tha  data 

af   fillni;  tha  bill* 

That   portion   of    the   deo   ««    auatainiAj   the  de«urrer  of 

lational  Bank  to  the  uaended   bill  and  di»ala«»ing  it  for  w^^nt   of  oquitj 

is  reT^raad*   and    the  er^uae  is  remand e  '  vflth  dliaetiona  to   orerrule  tlia 
demrror  of  Intional  Bank  to  the  aaenderi   bill,  and  for  further  pro- 
ooodloga  not   inconaietent  irith  thla  opinion. 

jmaaat  tamoASMB  xi  p/uvT,  av:)  cauo  .  reuandki))  wirna 

Jriond,  P,J,,   suid   SulllTan*  J..  ««it*«n.». 


m%m  t"  (»}    4fii2«rg  oj"  .sA      "« Wilder  «^  ■^sm4  jjkSimlHiC  i^i4  tiUila^ 

ai    .,-iti>-:-:   x>ip:-'yitt\'^   ittiU   ^vtMU  o4   m^t  t«ilv    IXid  e«fw  cti    kii9ii-&i^klM  •« 

Mjv.  i  f'*^  le  f'*ii»eXioo  ads  ^^tittro'i  ^tati^BStrn'ti  LLu  I** 

.   „..,,-.  :..0    ^fl«o^'5« 

olriii  iXirt  jjaitr  i8»t«*   o-^^.      ..^tciiniil  <»nili* 

{(otAii:  £i  ifftf 


STMS 


•Ad  &A:i;jsivXX  :^r;  xcKa^jh^,  for 


T» 


•f  ih«  :^ states  »f  nim.*:i,  «.  jAfKaoi, 


COOK   COinffT» 


2  bio  i,H.  623^ 


i«  jusTici  scahcus  muvmm  tm  cpijnoi  o?  rfii  cooKr, 


Tlda  it  an  «,piHiftl  frcai  a  juafMnl  la  f«T«r  mf  Ifarrir  1« 
Sfeyicklaad  and  Kjttkrya  atrlokliu9d»  for  th«  una  of  '£llli«i  0* 
Y««kajr4«  aal  «^la»t  tin*  Kstata  of  li&nial  M.  Jaeksan*    .ivoaaaatft 
la  tlM  BWk  af  $3t250»  to  b«  paid  aa  »  sixtk  ela«s  •Inia  la  daa 
eoarua  af  adaiaiatiratiaB* 

riM     tiieklaads  fiXad   taa  olaiaw  la  th«  i»ra¥a««  vaurt 
asalaat  tlta  asta««t  •««  far  ^S^OOO  far  "acoruwd  raat  af  pr«ala«« 
ltok«r  315»   siiaklffaa  'Tanuat  J)iia»ita»  far  aaaiha  af  Jaaa^xvatt  %a 
aad   laelttdiaK  Jaaaarjr*  lf»30t  ««  #a<K>»00  par  Matht  aad«r  writtam 
laaaa  datad  iloT*al»ar  24 »  19U€  far  tarn  axplriag  Jaaa  »o»  1»31*" 
and  oaa  far  i^It^SO  far  aacraafi   reat  af    tlia  aana  praalaaa  "far 
■aatha  of  la^ranJT  %t  Jvuta.  1\»50,   Ibc1u»Iy»,  at  fiiO.oo  par  Moatht' 
aadar   tlia  8«aia  laaco*      rha  oitlM  wara  ellowad   aad  aa  appaal  waa 
takaa  to   tlia  Cirealt  oaart*  ahara  tlie  cnuaa  ana  triad  da  yvo  *y 
tha  tourt*     filarial;  tliat  trial  tho  alalaa  war  a  oaaadad  aa  tha  faaa 
ikaraaf  ky  laaartiai  aftar  tha  aaMa  af  clalmata  tha  warda  "far 
ttaa  at  wlUlaa  0*  i>aakarA«* 


b  .K.i  ^ici  S 


?o3  ^f-^ajv' 


«#aiBi.=' 


HI 


•»•**•*     rsT 


?«r<>'if:r               ,;v-T  "^tfT-rj-'                      **:#  t»1l  Mttt   « •!«#«»»  »iW   4aai«t« 

«  tO^»v«||(t/   iVMMPTA  ttaiMoli^   tt<X«  «*««A 

t*'^"  ««»ia9TD  imij«  <»iU   t«  Isvi   T'Cirrofuft   to*  ae&^Xd  tt!^  •»•  ftiM 

»l(#«Ni  nm  OO.CMSt  Jf    ««TlnMl9fl^    ,0£«X   «»««.      ^.    V  *>»x#»t  !•  ulfMa 


*r«i     *!•     fhat  ib*  Court  trrttd   In  a«t  find  lag  Ui«t   th«  proalMs 
i>«r«  r«at«4  by  JaeksM  tta  gAnbllitg  puryoaos*     2.     ThMl  th«  Court 
orrod  i«  wi  find  tag  th«t  ibo  clnlMmto  kaow  ttet  o&li  prealooo 
vore  toeln^r  rsnto4  ^y  Jaeksoa  fox*  gunUXlag  purpovoo.     3*     That   tlM 
fiadiafii  aad  doololoa  of  tlio  Court*  oro  iqpilaai  %1m  frolsht  of  ilM 
•Tl4«aoo**'     Tho  law  lioarlag  upoa  a  oaoo  of  this  kiad  la  volj  vottiod* 
(^•«  I||  y  :^*»tato  of  Jacke<^>  2<W  111*  App*  M*     Cortlorari  doalodi 
by  the  rsuproaR  court*)       Brl«fly  «tated»   ttw  1a»  1»  tkai  vhon 
prMiiooo  aro  roatod  l»y  tlM  looooe  for  gaatollag  purposoo  aad  tklo  la 
kaona  to  th»  los«;or  tlu)r«  can  lio  no  roeorory  for  roatf  thnt  aa  lUocal 
a<vo«aoat  stay  be  tooit  a«  woU  ao  «Jtpro»»f  «ad  Ito  oxiotoaoo  wiy  bo 
ootabliotaod  by  proof  of  faoto  aad  olroamtaaooB  abowiac  oolaoldaaooa 
whiob  oaa  bo  aecoaatod  for  oador  ao  oth«r  assua^tloa  thaa  that  oaoh 
OTiiriaal  uadorotasuilBg  axiatod*       Tho  datoralaatloa  af  tbia  appaaX 
turao  upoa  tho  oTldeaao* 

froB  July  1»  1911f  aatU  Joauary  1*  19279  tha  :  trioklando 
eoBduotod  ia  tho  yromiaoo  la  quootioa  tho  buaiaoaa  of  aakiac  aad 
aalline  lad  loo*   droosoa,  aad  thoy  roaldod  oa  th«  fourth  floor  of  tho 
balldlac*     Prior  to  iroroabor,  1926,   thoy  plaood  a  Tor  K«at  alga  U 
•ao  of  tho  wladoao  of  tho  oulldlag*       Lowla  a.  Bradford  tootlflod 
that  ho  had  knowa  Jaekooa  for  about  flftooa  yoaro|  that   tha  lattor 
aaa  a  koeper  of  gaaibllag  houaoa  aad  a  *flxor»*   that  lo«  If  «ayMO 
vaatod   to  opea  a  c««bli««  bouao  la  tho  dlatrlot   thoy  had   to  ooo 
Jaokaoa  aad»  If  aatlaf notary  arraagaaonta  voro  b«^o»  ha  would  fix 
tho  polloo  ao  that  tha  gaBB)lla<  houaa  could  bo  opor«tod|   that  at  tha 
tlBo  la  quootloa  tha  wltaaao  bad  boaa  oiaployad  by  Jnokaoa  for  oia 
yoaro  "ao  oatalda  aant  lookla4r  after  hla  oatalde  latoreato*  aaklac 
oolleetloaa»  hired  aaa  aad  dlaeharcad   thoai  la  work  la  gnabllag 
hoaaaai"   thnt   la  9oT«Bbor«  1V26»  ha  oaa  tha  fbr  Roat  alga  at  3130 
Hlohigaa  oToauo  aaA  after  apoaklag  to  Jnokaoa  la  ref araaoo  to  tho 


IttttilSS^'Icr    M-:^^    dtMCjT    tMWC   »i«MILlA'X«    MU    JfitfJ    IBi  iMlll    SmB.  fli    l>*t«« 

A»i«»fe  irsttoii^^     .Ml  •«ijq.'  •XXl  0&S  »ti%^9Mt  t»  »l#^a^  »?  q.I  »»«) 

emiv  IM#  «l  v«X  a^  ^^ftiA^a  tXl»^'?"       - .  tiin»Q  MN»«fiii8  «itf#  ^ 

III  aM«  l^s«  »«»CK6^W%  iMUXilflum  T«1   MW»ii.«X  o£s«f  x«(  lte'«*t  IHJH  •MllStVf 

X»i|*»XXX  o«)  ^Ji^l  i  ^t.-'  v.ii»T«$9!!iit  Oft  9tf  0«-$  »tM{l  t««i»*X  «£#  fi  ttwiuC 

d»i»  imii  ci£<dii  ml4<imitsz&   rndta  an  it»^a0  t«l  Mts0#t>9,»  »€  fi»t  iEitif«r 
X«0q4^  vX^^  ^n  is«i«iafaxKt»<»&  «jErr       .te^aEXx^  sait)iui#A'at*Mu>  iMiX:;^!!* 

ttiWmXal»^'£<Si  «!(<»  «nei  •X  Tiwuii»&^  Ui9«  ^llU  «X  \tifl  a»^ 

tern  iHltfMi  t*  «»»«iti>^<^  «iii^  iwjt^Msrp  oJt  aosjuwt^^  t0L$  nl  bei^MUn^ 

si  ««|Xii  Ja&^  10%  «  ^o&aXia;  "((mU   ta&di  «««lta»r»C  0^   iE«iit%     vaftit^Xitftf 
««UX««Nn  MM  A-f^  mt  mtU  kM^uutovXb  Aft*  jm«  batJUi  «AMl^»*XiM 

file   tM  A^«   t«»ll   i«t  «ft   «»«  «J(   «>&«X   tW4Bft^^<^'    «'    ^^^    •|M4IIIMl 
•lli  •#  ftftft^trtvv  fti  «ft«^«lb  •«  sftXJtefttft  «M^  ^y^  o*ai*v«  ft«^ftiJI 


yiee*  h*  went  «li«r«»  »«tv     trie1elaad»  luws  sak^^d  hlw  bow  meli  T*n% 
h»  «aait«4  f«r  tlw  pl«««  toid  h«w  leag  r  !««»•  h«    .ouXri  rlToi  thnt 
9tri«]tlai4  t«U  'littO.OO  and  h«  »nid  1m  couXd  ^It*  ua  f«ur  mki  on*- 
iMlf  /•<!?•  from  flTci  of  JaauRTyf  that  Ifttar   In  iha  day  tJ»  wl%- 
«•••»   t^^ekher  irlth  Ucrry  l>#Yla»  e«»U<»d  again  a&    thm  plaaa  aal 
StrleklaiMl  took  Uum  6tor«U)'h  th*  Iwuafct   thett  strloklanA  "aakad  ■• 
ritftt  ««  nwited  it  for,  1  »»i«  a  Cla1»|  he  vAjitad   to  kaov  'Oolas  «i 
40  OAjr  t«>^-llnc*»  2  v^iti  *Y«s«*     ^«     m^  ho  aak  you  whot  klad  of 
ffoaibliaf?    A*     I  told  ISLim  osortfo*  «ro|Mi  ♦  «  *  oar^  ««*»"  »nti  eray 
ffo«oo«     ^«     «lmt  41d  ho  ear?    A,     Ko  didn*  t  ctajr  a  word.     Ha  aekod 
««hat  roferoaoo  mm  could ^70  nia«     X   aald   U«  B*  ilaXlera  of  tlw 
Mallor  BttUdlne*  oiut  Loihroadt  of  %h»  Lincoln  atato  daak»*    that*o 
All  %ho  coirrorsatloft  i  hi»4**       a<^oygo  V»  ;,oll»r&iidi«  proaidtjitt  of  an 
la^aRtemt  ooMi^any  whloh  4eaXt  in  r««l  ootatot  boada  and  sort^agoa* 
toatifi«^  thoi  hm  had  bo«it  la  tho  roal  onto  to  btioiaoaa  In  Clhloairo 
for  thlxt/»fiTo  aroara  and  that  tram  Mogp»  1$12»  to  Juaa*  1V31,  ho 
aos  pr«9ld<»at  of  Lifteoia  ^tioto  Bank  of  Chio««oi  that  ha  had  kaooa 
'^Irlekland*  by  roputiitioa*  for  twoaty  yoaxsi  that   la  tho  lattor 
part  of  19M  '^trloklaad  eallod  at   tho  bank  aad   atatod   to  hla  that 
J^oksoo  vast 04  to  roat   tho  premlooo  at  3X39  Nlohigaa  aToaao  aad  ha 

vnatod  to  kaaw  as  to  hi»  roopoaalblXltyi"  that  ho  told  .'trloklaa< 
that  ho  had  kao^a  Jaekooa  a  food  naay  yaaro  "aad  ha  oaa  yarfootiy 
roaponalbXo.*     "Woo  aaythlaff  oloo  oAld  la  that  eoarara'^tloa?    A*     J 
aakod  Mr.     trlekXaad  vhat  ho  ««a  4?oiag  to  ooeayy  it  for,  ho  aaU  ho 
dida't  kaoo*     I  a>^ld  •!  oadarotaad*  you  kafo  ifr.  Jaokooa  la  colac  to 
aoo  it  for  eXttb  fiorpoooa.*        %•       hat  did  Mr*     trlakX^ad   aa/7     A. 
VolX*  ho  «ao  Boro   latoraetad  U  tho  roapoaalblXlty  of  Mr.  Jnokaon. 
«.     Xa  that  tho  Xaaffuafo  you  uood  «Xob  parpoaooT     A.     1   toid  hla  ho 
•aa  s9iMg  to  aao  it  for  gaabXlaa  houoa*  ha  had  oaa  ap  tha  a«root« 
1  prooaaod  ho  oaa  eoiae  t«  »••  thio  for  tho  aaaa  thlac*     Mr* 

(attoraoy  for  tXalawata)i     1  aova   that  ba  atrlokoa.     Tho  Courti 


Sm^ft  fttfm^imi  lai^  tm^i/mp:  kKm  »lw<ififc|-gi£  m»9  ••«»##  imam  mC  •••it 

>.ai«;  ««l^  xa.*>  »di  ml   ^itxi  ^«iU  *tXi*fH»^^  ^«   ^41 -^il  «OTt  siuvx  "UM 
auMi  ftiMjbi  »iy  »«  iU4»^  N»iXj^ir  ««Jrw»^l  x-r-s^  jf^i»  t^^if-mt  ^tamM 

•ii.  ^is>;'i   «»fTiiv,  6)>  iSfXti  t'le*^  no^'l  4Jtt(^  £<i(«  8it.«0^  9^it'>%4'tkdt  ^^t 
li^'ft^  baa  m  if^   fttT^f^i^Tv  !•  i^K^a  9#aJ^-''  eiJ.ii'Sfiik:^  )•  ffn»Hs»vq[  ««» 

J^.mtJ    mist   •«    b«>i«4d    !:«»   ]{A»f}  %St&    itt.    IM»1X«9    I««il3(9it^"    tt>4X   t9    #*£«« 

»£(  ?~^{^  «i3t.«'T^   r.  mil.  j»«  tt««ABdtrxf  M(^  Mdt  •!  I>«>t««v  «i«ft]l9«t 

«iv;  tXl4ifitt|S0^(»1l   Cii^   §ki    llf»l«ii)C»#llJ    •VIII  ••«   Ml   «XXi« 

•ll  aUti    t»X*9  '^'JlAttAqtM^    4uU    *•  9»tf»««X    M(^    iAdt    tX       vJ 

•  t»»Yt«    tMl4    «V  MM»   hjoif   ftfi    «»«MMMl   £.^  ^Mr  •#    BKl^m  fpV 


SuslaiiMii*  *  »  •    Th0  <^WTtr    w«»  tlMV*  ftnyiliiar  fur*li«T  «pldT 
A«  ««9  onl^  7   thvufTht  it  WAR  ngr  duty  %•  t^ill  Kr.     trteklaatf  kit 
wiisn*  t  g9ine  to  tt««  it  fer  Miy  r9Hid>mtlal  p«r]»o<i»a*  *  »  »  fim 
Court  I     ^ftft  anything  •!••  said?     A*     iffOt  outsid*  of   vnying  1i«  was 
f«i«C  to  v«^  '  •*  «luto  pttrpo8«£!  ftnd  etxrl  gaaos,"     TTpoa  orotts-txwii- 
natifm  th«  v;lta«s«  utatsd   that     trloklan<l   told  hia  thnt  h«  «iai«  to 
»0«  him  cthout  tho  firaaii«i«i3L   roiiT>«n&lbilit7  of  jRrknont   that  iho 
lattor  sent  htn  to  the  ^Itnooi^;      that  ho  told    ;trl«kl«n<l   that 
Jaekooq  was  «oiag  to  liiso  tho   place  for  cluli  purpoo«ft»   "for   cl«b 
purpooA*  caxd   ro«»«,  riiB>Jll«B:  houfiai"   tftAt  *l   told  Mr.  Jtrioklaai 
at  that  tiJio  a«  to  his  rooiKm nihility  ho  vrn-s  p«rf ootlj  all  right* 
te  «a«B*t  ^oisf  to  uso  for  T03id<9nilal  purpovoo*  ho  vao  «(Oii«ff  to 
«oo  it  for  a  eluht  ho  ofts  soittif^  to  hnro  n  clu^  up  tho  stro^i  attf 
70U  ai/rht  ««  woXl  nA<^^Tetaitd  "i^hr  t  )m    mi>>  aoia,?  to  uoo  it  for^  so 
h«  cODil(!a*t  ooMo  haek  tunA  oay  I  M&aled  hiai"   that  ho  did  iMit  tolo* 
phOMo  ii^fcriolclivid   to  eojoe  to  aoo  hiM|   ths^t  ho  immgLwKi  Jaoksoa  bold 
hia  "to  soo  ao." 

fOioxtljr  thor<9uft«r  a  1o»bo»  proparod  hjr  olianJitB*   roal 
ootato  fir«t  van  oignod  in     tricklaad'e  offioo.     I7  tho  toraa  of  tho 
OASA  tlM  "^trioklando  r«ato«^   Vhe  proMlaoo  to  J-^okaon  for  a  torm  ooa* 
■oneiag  JaauAr/  at  1927 »  aad  toraii«atias  Jvao  9C»  X'i'ilt   at  a  aoatklj 
roMtal  of  ^260,   to  ho  sieod  "for  r<»£,id(»aoo  p«rposoo  aadi  for  no  othor 
pttTpooo  whatoooTOT**     Tho  Ioa«o  proTid€«f  that  tho  loa«ors  ohould 
ho  /^iT«a  froo  ace 000  at  all  roaaoaahlo  hours  for  purpoaoo  of  oxamiainc 
or  oxhibitiac  tho  oaaot  aad  that   tho  lotoo9  ihoald  aot  porait   tho 
yroalaoo  to  ho  uood  for  aaif  aala«ful  parpoooo  or  parpoaoo  that  voald 
iaiara  the  roputatioa  of  tho  aMio  or   iho  huildiafr  of  «hioh  thojr  aro 
a  part*     a  ridor  attaehod   to  tho  loaoo  aad  aado  a  part  of   it  ooatalaa 

Iho  followias  proviaioaoi 

"Loeaor  roaenroa  tho  pririlaffo  of  taraiaatiac  thio  loaoo 
at  aajr  tiao  hj  glTias  to  i«aaoo  or  leaTiag  «ith  aoao  poraoa  oa  tho 
pr«al80tf  or  poatiaa  thoroaa  a  writtoa  aatioo  of   choir  iatoafcioa  oo 


r-i'  ■"  :ii  1102  ««>  xta^  ^  turn  ak  tOf^va*  I  xJCao  «Otl  9^ 

iiiat'bifkt^'x  Iff!*  i»t  II  »«tf  »9  ii»M9^  $*iMmt 

i>j  .«^isj«»  ->ff  ^iidi^  <8lSe{  i^«4   i .  imie^i9  9S»a$hf  Ml^  SQltiA 

#«  ,T<3i  tl  »^iB  «i»  'SJiJi'Ti  »«<^  fill  ^«tffv  imxd(9%^kR»t  ll9m  •«  tMntn  JMrt 
««£«9  ««itt  62fe  «i^  4«ji;t  "tttlif  &»Xiil«  t  V*  ^^^B*  <Mtttf  1099  #%»JUit»  iuf 

«««(er  «*a  •««  «lf{ 

xmtmmt  »  u  «i)S«X  «o<  Mui:.  ^i^^.ji^««9#  bo*  «^«X  4S  tfUfftt  iii>i«»« 
ftXo^ri^  «x«.-td'«C  »itfJ   iaAi   it^iblrft'Tt  ««««X  «lCt     *«-««'T»»aliufft^  •«^C1M| 

rM  x^if'  if»itfv^  't'o  inilit^X^irrf  ^i    '«  «mii«  Mil  'ir*  n^iinfmetz  tdt  •v$yU 
•atAl««9  II  to  itM^  »  mham  Wm  *o«»X  •m  «l  ^«[tg||ll#«  t^Ut  a    •«««f«4l 

Mil  u»  A«»iiP(;  &tt&a  ^^iv  !biilv<»<-X  -ad  MraMhl  tl  anivil  ^  MU^  v^s  ^m 
••  MXfK*««i  %m^  \m  •9li«ii  «*toivtir  «  mt^mu  i«ltt««  i«  smIm*! 


t«  dt  *t  l«<is%  •Ixtj  (6^)  dnjrs   In  »c^T«n««.   '    <*   » 

";jiild  ltt«8««  further   cPT*n>jnto  *>nd   (^^•ee   te  aftkOf 
•%  kit  •«n  «xpeas«»,   luiy  utti  all  eluuiig«a,  &dldltl«as«   liqproTMMais 

M^  ti*  required  lij  ii»Jei«i  Bonrd  of  Inutui&noo  UBdarvVTtaxi  9t  Ohiaaco* 
tiM  ■ttAielpal    ;<.uthorltlee  of  thp     Ity  of  ChlcRi'o   and   or  wn/  cihar 
liivftti  iU4&li0rlfcl««  t»d«4aiu»«  9i   M«  •ocupfttloB  «f   tlM  d«ii0«d 
pr««lBti»  or  of    t-he  klad  of  >u^4nes«  oondueto-'   tlior«ln,''   (Italics  ours.) 

4aclc90a  took  po»e«sdiott  of   th*  Dulldliii^-  Jnauary  1,   1V27, 
&ii4  for  four  or  five  nonths  ro^Air^dt  remodolod  anl  rodoeoratod   tlM 
tRse,   '•got   It  ready  for  a  g^«ml?liiit~  HaouKO*"     Thoro  tiab  an  iron  <?o#r 
At   the  frost   ontraneo  ^^nd  a  "po«p  bole*   in  a  aoeoad   door*     Tharo 
were  'dlool  folding  satte*'  loading  to  the  aoeoa4   floor*      ^tooul  Juno 
1*  isa7i  fee  ooBBionoed  te  eporat^  a  ffAm^ling  hftuao  in  tlM  proftiaoo^ 
vhoro  tHT<i$   rottloit^i*  orapa  audi  goMkoo  of  oImuico  wore  placed  ^  tlM 
pu^llo  for  Bonoj.       Jackooii  uaod   tiko  fourth  floor  a«  a  roiiid^aoo 
aad  Bradford  ooouyioii  a  few  rooaa  iji  tlw  roar  of  tlM  tlUird  floor  as 
kia  livisg  qnartoro*       k%  (ho  tlao  tluit  Jnckaoa  opnaod   tiM  pr«aiaofl 
aa  a  enabling  hauao  oardc  «or«  yaoood  axouad   tho  diatriot  upoa  whiok 
aaa  priatod  a  aotio«  tli%t  tlM  *  15139  CXuk*  was  ayoaad  nt  3159  Mioki«aa 
avraua*       "Tko  koot  poeplo  in  Chioast  patraalaad   thla  plaoa*       U 
vhlto*  no  oolerodl  poajao**     tlM  proof  i»  oTorvholaiag  that  Jaekaott 
waa  «oll  kaawa  la  tlM  Tleialty  aa  a  profoaaioaal  gaablor  aatf  aa 
•porator  af  gai^llas  kaaaoo*     Itearaua  gaabling  hauaoa  in  the  aoifMbar* 
hood   «»oro  oporato*^  by  T!°iriouo  individuals  und^r  tha  aaponriiriaa  af 
JtckaoAt     *Ii»  irao  tko  koaa  9i  the  aadarwarld   in  tkat  dlatrlet  - 
gaabliag  «ad  rioo*       If  aaToae  wraite«i   to  rim  aaytUai;  in  tiM  di9trlo%» 
fMihliBs  tr  anything  like  that*  they  had  ta  coo  n«a  J^ckoaa  kofara 
llMgr  could  aporato*"       ifuanroua  ifnaibilair  plaaoo  varo  •aparrlsod  ky 
Jaokson  and  orory  day  ko  rrooirol  froai  oaoh  plaoo  a  okaok  far  *a 
poreantafo  of  tko  fraoa  -  aaaa  plaooa  timatjr-f  t^a  par  ooat  and   oMi 
plaooa  aa  kigrh  an  fifty  par  oont."       lo  «a«  alaa  a  "koiia*   ia  tlM 
polities  af  thff  aard.       k%  tko  tiso  tko  loaaa  «aa  oxaoatad  laoka«i 
waa  Tunaia^  a  gaabliag  kaitaof  «hara  only  ooXorod  poaplo  wore  ad^tta«» 


%''"  •■•• 

•.rt   oi    eo6 

?ir -". 

—      i      " 

XV    ■  : 

*  (J;^  •■ 

«>4I«> 


.jifi»av   iXf)    hn^i   %fui    «t»ac«9»»   i- 


»iii   h^isH'O^^htt  tea  f»»li»l»«M»t  «l^«>Tl#«a»'i  «»(#iu»ai  9TI%  t«  «0|il  'SOt  Igui 

».«^i4Wi>T^  SUC^    »4    4»«il<<Ki   ^'Xi«l»^  41  »tAS»^   Oil    lM»ilSMK#»  #4   t^&^i   tX 

Mta  i»«i'$  i»«i;ii4  »^<»  I®'  %»««  «itf^  jRt  tam&%  «»t  «  iMM.'tAi»»«  ti'xv^.Mitt  tarn 

ifaMv  aftt^  #i»iY»«iil»  tOU  ttatwtM  fmmttt^  ««mp  «ftnuM  mmmt  nfttimtm  •  •«> 
{t«mMt»iM  ««XS  <j  f«tn»«»  »Mr  "tfoXO  UM*  mit  imdi  mX^m  a  hmiaJn^  mm 

ix^    •»vAX<r  «i«f»  i!>»»iwi«Awi  «»iMiXtf9  «!  tJiftMi  4«»tf  Mir*      ^mamym 

•t*<iif«i«M»  miLd  ni  n^^tmi  ^lX<!t«r«9  itiT«tsaa4l     ««imi««I  imiJlX^Ma  t«  «i#««0t» 

«  ^f^ittnih  i^t   ftl    M'iiOV'r««Mtr  ftfltt   \m  »•«<  MM   VMT  4tf*>      «M«3i«^l. 

rft'^Atf  IWfl)f9it'K  naO  «•«  •!  ^if  t^tf   ttna*  •:U£  pillf#xft«  Y«  ^ftil^Mil 
^  Nttt^^qlf   ««»«  «*«l»^  «lli;i{«k»fti  (Htf^VflflSV        **»**W^»   feXiMMl  "VMl* 

x^  f»!^  <tM(«  ii  »^x«/f  i(o«»  «r«%  to<»Yl«»«?  «tf  iMft  tt«r»  Urn  MPOHiA 
M»«>;' .'^^^  tM9»*«iM  afAtf  '••AftX  mCI  Mil 4  Ml  thftmi  »iCtf  i«  mIHXm 


•t  9449  t^tuth  lllchl«.«  «T«iut,  .hUh  ke  i»ad  »^  •i^f.Ul.g  .^m 

im.     our  f.r.ar  oplnLn,  llL^«.;>.tM^  •^L^JncJu^.  ^u^^.  „x.,^ 

prmf.8  l«  ,„,,tion  tli«y  ^^e  k«ow«  f  U«  ,«Uo,  a«d  the  ,Mbll. 

a.  iHe  AlUgli^njr  Club.      th.  .yi..«^,  U  »^i.^.^.,   ,^,  ^^^^  ^^ 
d.«th.   in  th«  spring  of  l«a.,  „«  c.aduet^.  «  .p.,  .«.  a^v.rl^. 

«a..llng  h^uae   thr.ln.     a^uiii«  .|urt.<,  »t  S  ,,  lu      ^.  r«  uatix 
th.y  ^0.  ,.a^   .0  «•  h.«a.  ..oc  ..oloclc.   4.00  ..clock,   5.00  ..ol.ok.- 

f^Uad    1«  tl.  ^,«  ,,,^,         ,^  ^«pl.ln.«  .^.  ^,,  ^,  ,^,^ 
w.  g«UlU«  g.in«  «  l«  th.  pr*«i...  tut  P.11..  ..«,,  ,1.,,   ,^,  ,^ 
•f«   ih*  p«)Tp«»«  pf  l«T«.iig«ti«g,«  a«*  afeh0,.rli  thty  .^uld  find  .tI- 

wuid  «.lc,  no  arr..i.  „or  co»plaln%.   ^.aa«n«  ^««.il«.,  .u.  «pt  «oi«^ 
M  at    t^   til.-    tk.t    tJioy  TlBlfd.      Tho  foUo.lnj  t«.tl.«iy,  .U«,  ^y 
*  Uauteaiuit  Of  pelUp,   .tow.  to»  Jtek«««  «.,  pr.|,et*d   fr«.  a^  .«. 
lou.  troufci.  «itli  th#  i^li..,     Th.  llttit^aat  i.atlfUd  Uut  «p«i 
visiilBfi  th.  pl*«..  aft^sT  «  QMwi«lnt  1XA4  b«dn  aad e   to  tii«  polio., 
ko  found  t«blliMr  purajphoraalla  thoro  and  J«ei»on  in  po.ooooiM  t 
tk.  pr«Hi8.«f   thnt  k.  know   that  J».ck»on  rui  CMblin^  kmiaos  kut  a. 
ko  f.und  no  periomi  gwauiiag  att  tk«  tiM  ol   tk«  Tioit  ]m  miJo  no 
urr.et..     "q,       ihat  did  J^ekeon  »•/  ftk.ut  tkat  pla..?     DU  k.  007 
o«3rtkt«;5  about   It?     A,      ,.^1.  1   roMMkor  Jaok.M  .ayinc  tkot   tkint. 
would  bo  stroi^lktonod  out  in  a  aliort  wkll.«   *  ♦  ♦  fc  «Mldn*t  .p«ra%. 
witil   thing.  »ror«  otraigktonod  out*     <i,     iJld  /ou  ask  hia  if  ko  vaa 
rwmiii,:  a  gmclta^  pl^ico  thoro?     A.     Too.     ^,     Vkat  did  ko  m^P     A. 
^oll,  ko  said  ko  olosod  kttoauoo  thingo  «oro  knt*     ^.     I  dldn*t  nador* 
•timd   tkat?    A*     Tkat  ko  oloood  tk«  gMribling  toooauao  thinga  «oro  kot. 
*  *  •  '^»       kat  di<l  ko  pr CMi so,  an/tklng  aa  to  tko  futuro?     a.     Ho  aai4 
ko  wouldn't  oporato  until   fchinga  bl.«  oTtr,  aaj  .porato  again,  poaaikljr 
•porato,   tkingo  to  that  off 00ft •     ',i»     ikat  did  70U  undnrotand  ko  Boaat 


-it^*:' 


nisi    Xi^;- 

^^^^^.^,^  .^titfi4j«..  *it  ,^«x  t«  vm^*  ^«  «^  •««••• 

MCA  ' 

J  »v.,  ..«».^-*  ^»««"«*  •-"     •'-""*'  ^'  '-"   •"*'  "*  *•  " 

..su  »jft   .•«tx«<5  •««»  *****  i»rAit'<<  »«•* 
>.!«.«•  fi*  .•►•«X9  »^  siiiiii«iv 


.;r3d    .r,?.r^3i?'s  r*^' 


t^w  ttinf  ,.  rot 


r«i 


b7  that?     A»     '•llii   that**  th«  co»son  words  •t   th»  eaaklara   *thl«fs 
«•?•  iMt*  •      :•     !!•«  09uld   tlMgr  play  thara  if  Pelloa  ktt««  u^ouk  Itf 
A*       aUf   thay  did  bl««  avar*     It  la  aaMsoa  knaaladga  caablLas  axlatt 
at  tlaa«  &nd   •oaaftinaa  it  (^«ii*t»  *  •  •     itii  tlia  kBO«l«dff«  af  tha 
PoXlea."     A  avoAer  of  polloo  affloflirt  and  paliea«aa  tastlfl«n   t)ut% 
Uia  pollea  4apart«ant  imai^'  that  gaabllog  ««•  b«lntf  oonduot^Nf  in  tki 
pluoa.     Bradford   teetifiad   tliat  tha  plaea  aaa  "pratactad t"   that   tho 
poliee  "varaHH  attppoa<^4   to  go  la  thorns  ttx  all."     Brarlfortl  nloo 
taaiif  lad   that   1q  ^uaa*  1927*  he  oaw  atrloklaad   taJJelng  ta  Haar/^ 
tha  JKailtor»  im  tha  aidaviaXk*  and   than  both  waUcad  imf  tha  building* 
John  ttwrdy  taetif  iad   that   in  I>i?c««bar»  l«2<lt  ha  want  with  Jaekaaa  to 
3139  MiehiffaJi  avtauo  for  tha  purpoea  of  ranting  tha  build ing|  that 
Jackson  had  ui  appointaMint  with    >trieklanti  through  Bradford  i  that 
thoy  tharo  »ot  'itrleklantfi   th&t  thara  ii*r*  r^lao  prasant  at  tha  aoa* 
▼arsi^tlon  that   followad  C^rtar  H&yas  and  "a  fallow"    that  wna  working 
in  tho  plaea  for    Urtaklandt  that  Jaoknon  aaid  to  atrieklaad»   "  all« 
I  gti«c8  you  know  what  I  went  thio  plae«  fort  I  ^aoa  Brad  haa  ox- 
plainad  to  you**  an<!  atrieklaad  a^idt  "l    think  l  do*"  and  Jaekaoa 
suid(   *To«t  I  want  to  run  a  firaf  olaaa  ganbling  houaa  hora»  roulatto 
and  pok«r  taS  nisht  ba  littlo  faro  and  hl&ak  jaak  •  run  a  firat  claao 
placa  under  tha  nana  of  tha     Uo|^any  ^mbf   that    'trlekland  than  oaM 
■Ma  didaU  oara  ahat  ho  run  thora  aa  long  aa  he  got  hla  rant.   •  ♦  • 
ail,  ha  told  to.  Jaokaan  h*  had  heard  (iulla  a  bit  about  h In  and  ho 
narar  had  tha  pla»aura  of  naetlng  hla  baforo  and  XT.  Jnekaon  aailad 
end  aayo  *Toa»  I  guaaa  I  au  «all  known  ont  in  thla  Diatriot»  1   haro 
boan  in  it  quite  a  few  youra***       The  vfitaaaa  further  teutlfied   that 
after   tha  plaea  eauneneo<*   to  operate  aa  a  gaablinfi  houaa  ho  aa» 
ctrieklaad  in  tha  plaea |  that  "one  aftorneoa  the  boy  »»t  the  door  - 
you  aae   there  waa  an  iron  gate  that  eloead   and  ha  cK»a   to   the  'loor 
and   amid   •»•    nricklaad   there,*    and  Mr.  Jaekaon  aaid   'to  ahow  him 
U*t  and  thoy  eajM  U  and  ahook  handa  and   they  went  into  Mr.  Jaakaon'n 


'-r,fi^i  XiUxi  X*^    l%£«ci^i>   &e:-  .'«ostt.«««iir 

9$  iw»«aCoj;U  .....  .:  .     „-        ;■    , . ...   _-  .,  -.  .-■  ;  'iAi  ^»lljtle»t  \i>'Xaii  ^9^ 

$i^.ie.j  i:r:c'  .,.-nr.  u  v',.^i.ivi  ^^;;  jdnlff  immSBJL^msjKt  CM  fcMl  mumiptt^ 

'*••'   0ds   ct  Mi«9  141  %am  bvmmtM  iaA$  s^jq^  «*xi  lu  ««v  •^csK^  «>»•  ini\ 


•3- 

tfft«««     Jfir.  ^'rftQk  (<»««ii««l  for  4«f  endikni)  i     ^lMr«  ipa«  %lk»%  •ffioof 
A*     At  70it  t<»M  int«  the  floor  astd  go  up  OH  tlM  first  floor  «•  jo« 
fO  In  fe)i9  iooT  MOd  go  up  c  f«w  atairs  fnelnc  >il<?kl««ii     toruo  tmA 
««•  ft  Ills  %«x  wisdom  tlioye  ia  itt  Am'  t^ioy  vh*^  luuidft  «nd  ialkoA 
Md  J3r*  Jaoksoa  said  to  Kr*    -trielclftiiA  *3oim  o«  I  voat  to  ohov  yin 
tkrovjih  Um  plsLce  tslace  t  havs  got  it  «i.rrnafoel* «  ond  tlioy  loft  aai 
tkoy  iHHr*  ffoao  «  bAlf  Koui*  or  oo  boforc   tlKigr  ooaio  ¥aok|'*  tliat  ot 
tiM  tiao  giuig>liiii  w»o  iSOiag  oa  la  tlio  ylaoo* 

Pliilip  barker*  «ja  m^X«T^«  Of  J^icksoAt  tootlfiod   that 
IM  oav  ^trieklond  ia  th«  l>uildiag  aeTor«l  iiaoAi  that  oa  oaoli 
•ot«Biea  ho  »eiild   tah«  him  ^o  Jnejc»oii*o  •f:fi«*  wi«i  that  ia  roaohlJig 
tho  offio<a  thMi^  pasoa^i  throo  ipnoot  roul«tto»  fttuu  pakojr  aad  faro» 
that  aoro  th««  &ittm  9n*    A  wltaoso  for  tho  oaiato  t«otifie<<  thaft 
tho  roatal  iralao  of  tho  praalaaa  ia  quootioa  for  rooldoatlal  yarpoaoa 
at  tho  ti«o  of  tho  aahiag  of  tho  loaao  waa  **ahotit  $XSS  to  ^IfO  a 
aoath*"       Tho  evidoatoo  for  tho  o  eta  to  &lao  ahoaod  that   tho  aoiirhhor- 
hoo4  la  <^«oatio«  hsi.6  ohaaso^  t^r  tho  «orao«       la  additioa  to  th*  foot 
th»t  f&as^lia|r  haacoB  woro  oporfttod  ia  tho  aoii^hhorhood  thoro  woro 
aotorlouo  hauaoo  of  prootitutloa  at  MX^p  MMy  SUQ  aad  1440 
Xichlgoa  RToomo* 

Tho  oolo  «rri4onoo  introduood  hy  olAiaaato  ia  r^attal  of 
the  defoaeo  vado  hy  the  Ofitato  «<«o  tho  tooiiaony  af  3trioklaatf« 
■e  to8tifl»^  that  ho  had  a  eoarorontioa  with  Loihroadt  ia  tho  l«ttor*a 
priToto  offioo  at   tho  boalt  ia  the  l^itor  part  of  UtToahor*  1984|  that 
*Xr.  loihraadt  otat*^*   that  ha  iaid«rotood  iqr  buildiaf  wao  for  roat* 
It  oaid  ha  aadorotoed  tho  aoi?hhorhao4  had  g9»»  dovm  •  bit*  or  It 
vat  ch^agiac  aad  thnt  X  «ao  loftTia«  aad  I   amid  *That*«  right.*     la 
taid  •Tould  yoa  haTO  oay  objottioa  to  renting  to  eolorod  people*  # 
1  oaid  I  dida*t  think  I  vould  if  they  ware  rotponaihlo**     Br* 
Loihraadt  aakad  at  if  I  kaaa  Dan  Jiokaoa  I   told  hia  I   did  aat*  X 
told  hia  I  ted  hoaid  af  hia#  that  I  uadorotood  ho  «oa  a  palitioiaa* 


itry^  iX'i  *^ds  n>7  «j.<  t^jf  v>  ^fl$  tid  «■»»  mtx  ^^^    "^k 

■  '-    '7!  X*^^^  fas*  4«l  Kl  *«•«!#  wtfcjKJhr  x©tf  e*<f  •  **» 

NU&  i:'t.-»X  ^tJii-jt   S»rt»  t  ^Mseei^^''^^  ^i  ^«  '^''Kifa:'  --.v  till  ti^pwadi 

j  '  ^  :^;  -  ^'  «a»>i6  ^eM'.  «•«  m  vMttA  tiss.  is  ««ei««^  •«•«  tMf^ 

rf'. -'^   tfx;-   ^!.a!1^   ,  ^'S-^  ^yf?l<»XJ;.##  ««f^  »i   to»tli»#t[tt  »*«  ill 

#«.<!.,-  -.^.^i.^,-^    '=*f?i'    •?.;  .u;.  Jitiit«i»  JMlU    9Wm  49tU 

^i*^  i>64*  CI^&S  4^^.^tt  ii^'Ui  #<«  ««i^#IU^  ii«>t%<3«i  »«flt«l«» 

*|  nMHf    L  ^r.tuljf   b;iM  9|).. 
:.    tJOM   ^ll»    i  Alii   MC           ,-v^....l  uaa   w^iQt.  ::    i>Mbl«   *ltf*tUf> 


.9* 

tkiit  I  ktie*  htt  Im«  •■  Oiideri«klng  Plaet  «*  Mfll  aai  Xldil««i  atwm 
1>ee'u««  hi«  csiipR  '«as  out  Aod  I  pasaod  «h«r4i  aliMs^  dfoilx*     H«  ■%•%•« 
%im.%  h»  was  t»liciSff  JTint  Ux»  Jtt«k»on«  b»  saidi  Mr»  JMtkswi  al^ht  ¥• 
lat«r«»i«d  in  rttutiat  ^^^  j^rvparty  att  «  r«tii<t«tti«  *Md  h«  MlglU  iui« 
II  *a  a  ^ua  ^lub  for  mmmi  itf  iii*  frl<ii«l«*     I   tol4  Xr.  L«11ir(ui«%  I 
v^a  not  lat«r«»fc<i4  la  rent  lag  io  a  clttb  but  proTlded  Mr*  /a«ks«i 
«a«  fimokcit^Xy  r«flipoaci1iX«  x  ivould  o«B»id«T  roatlac  ^^  him*     Kr« 
J«l>r»adt   told  no  tliat  Ur*  Jackaoa  (<as  worth  T«o  to  T«o  Biuitfro4 
7ifty  TiMWsaad  DolX&ro*  that  ho  waa  rory  roepoaaihlA*  hla  r«pota«loa 
««•  T«ry  goody  I  wouXd  1»o  vorsr  luoky  if  I  sou  his  for  *  tenant.     Oat* 
•U6  of  th»t  thoro  Kfto  ao  f\urth«r  oairr«tra«tl<»a  r^latlTo  to  that  iroaa* 
««tioa«     %•    Wojf  thoro  «ui/i»hla^'.  s^id  hy  hr*  2<«ihr««adt  ahoat  asiag  Iht 
9lao«  a«  a  o&r4  olaht    a«     lothiaiT  at  all*     ^0     Or  a  g«ai>lia(i  plaooT 
A«     nothing  at  eOl*     i^»     Xau  thor«  any^hia^  eaid  hy  Vr.  LalhrKatft  ahoat 
iho  ropatntioa  of  Jaekaoaf     a.     W91  sX  oil**     The  aitaoae  farth«r 
tostiflod  that  at  tho  t&M  of  tho  eoarara^^tioh  with  i.«ihraa4t  ho  luA 
arr^T  ««t  Jt^eknoai     **!  «lida*t  know  him*  *  »  *■  ^Ada*t  kao«  aaythiag 
about  hla.     X   took  Mr*  i.eihrvadt  aa   &i3»  raforaaoa*  Proslioat  of  tho 
laaki*     that  ho  tutr<^  hoi>ijrtf   what;  Jitokttoa  r«a  gaaitoXiag  ho«ooo|   "I  hai 
aoT'^r  heayd  aayt,hliifi  ahoat  kiai"   that  after  ho  put  up  th«  v'or  Hmk% 
siga  oa  th«  buil«iiag  "l   talko^i  with  thio  Mr*  iTadford  nt  tho  doomiogr 
of  igr  rneoptioa  ioo«  ia  that  buiXtfiag*     le  vaato'  to  know  tho  baildiac 
«a«  for  root*  I   toX4  hia  *Too*  •  aad  tho  first  thiag  ho  aokod  hr*  aaoh 
X  vntodt  I   told  hijo  #ft»0»0O  a  Moath,  aad  ho  oaid  'lo  tho  «holo  build- 
iMii  for  roai**  *Tot*»     M  oaitf  *What  do  yoa  waat  to  rent  it  for** 
*Voll*»  i   said*  •!  waat  to  ao»  what  <to  yoa  otoit  to  uoo  it  forS  ha 
•ajro»  *lioll»  i  hoTtt  got  a  party  ia  Miad  that  might  ho  iatorootod«« 
■•  oayo  •  Oaa  I   CO  throagh  tho  property*  •  I   oaii  •  lh«  1  w  ruaniag  w 
haoiaooo  horo  aad  I  doa*  t  vast  to  ho  diotarhod  ohooiag  tho  inroporty 
■00  hat  if  yoa  ooao  haek  later  oa  I  will  oha«  U   to  yaa*«       0  X  rooall 


A*      ■  <ii.l       SV? 


■.'AKf.»  ^'xmAs   &««S5A*r  i   i^BLft  is»  »«*  "'^ 


'CbVSMt 


...^ ■.,......,/:    .  '-d    ,ii.S.1  HfiH    t»ikl-^< 


.Mirf  f> 


1  yjt  'v 


>4i  hfi 


lot    ftTv 


iMw 


•»i^^i   »(♦)*, 


•J 


>10« 

h«  VMM  lMi.«k  abftui  flY«  •*  clock  or  uft9r  «y  pl*c«  waa  elo««d   that 
ev«nlttg;*  a  llitlo  aft*»r  flT«  o'olock.   h»  ix»fi   alreHdy  told  so  %hR% 
ho  wasn't  ^^olng  to  r«J»t   it*       I  h-:«di  hqt  heusokortpor  shox  hla  through 
tho  aaln  floor*   tho  titut  floor t  «^n<i  1   told  Uia  thMt  the  rast  of  iho 
butlfiiag  WAS  as  ho  eould  so«  from  th&t  floor,  ami  that  was  as  far  as 
Us  wont*     that  it»,»  m^  dOMlln^  «»lth  Bradford •**       Thn  wltaoss  forthav 
tost  if  led   that  he  saw  UTrnMorC  later   "with  a  awn  nan»d  Lowis  who  I 
uadorstood  was  raa  Jaek&on'if    loeretaryt  a  man  X  had  dsaltaffa  with  •  •  • 
within  tsn   di^ys  af torwa^lftl''   tli^t  at  no  tlao  did  Bradford   tsll  hla  that 
tho  premlsos   «oxo  to  bo  usod  for  geaslallnst   Utat  ha  did   so/  thoy  woro  to 
ho  ttsod  as  a  oliit>|   that  Brarlf«rd  a<»Yor  o«»jm  to  hi«  placo  vilth  Hardx« 
Hsyos  ai^  Lowis  I   that  ho  had  mt  r«coll<»otloa  of  oTsr  oooiag  Ham/  ar 
Soyas  I  thtit  ho  had  no  knowlodgfi  that  Jaukson  was  goln.?  to  uso  (ha 
plaeo  f«r  gaa^llag  jj^&ri^eosi  thf>^t  sftor  Jaokoon  took  yoosoosloa  oa 
January  1,  1927»  ho  neror  emtored   tho  \>ttlldia«  uatll  aftor  J»oksoa*s 
do^tith*  nor  did  ha  oraa  '*go  to  tho  building**       Upon  orose-aKsaiaatlis 

Strlekland  toetlflod   that  whan  ha  Mot  Jnck»on  la  roforonoo  ta  a  laaaa 

him 
ho  dl'J  not  nek  htai  for   rsforenaosy  nor  did  ha  awor  ask/for  rof«reatao| 

that  ho  coasldorod   tho  reforoaea  of  Li«lhraadt  eufritfloati    that  *hlla 
ho  knew  John  B.  ttallors»  Jr«»  wall*  ha  did  aat  dosa  it  aoeossKry  t» 
Iniittlre  of  hla  as  to  Jackooai   that  tho  losoo  was  proparod  hy  tho  «lt- 
noso*   roal  ostato  flrMf  that  ha  kaav  fr«ai  haaraay  that  Jaoksaa  waa  a 
palitlolaa  aad  aa  aadoriakorf  thai   the  >Mltnoso  had  oocuplod  3I3f 
hlohlgan  aToaao  fron  July  It  Idllt  uatll  Jackooa  took  yassosaloni  thi* 
ho  know  soaa  of  his  noighhoro  "all  tho  way  down  to  Sftth  street t*   that 
ho  know  tUai  Jaekson  had  aa  under  taking  ostabllshasnt  «t  34th  streot 
&ad  klehlgaa  atoauai  that   when  ho  first  aawoA  lato  the  proalsoo  ha  was 
tald   that   Daa  Jaoksoa  wns  tho  aldoraaa  af  tho  wAVd.     i>urlag  tho  evi* 
doaoo  far  tho  elalisaate,  in  chief t     tricklaad  taitiflod  that  ^ftar 
te  laft  3I39  Ifiehlg»us  areaua  ha  opaaad  a  pXaoo  at  «75  forth  Mlahlfoa 
aronuoi   that  aftor   tho  de'>th  af  Jackson  ho  went   to  3149  la  Hay*  X9M| 


•ex. 


JfrriA   s«i  !!^l»>f  X->^^zX«    &«li  ted   «^cM»It>*ti>  #vn  Vi?»<li»  ifl$ti£  M  4i«l«nr» 

>;-    \  ',.^  8fi  »i%w  >«%{«    ..n,,^    *  tddXl   SmAS  ami'i   »•«    {^Xif09  Mf  9»  »«w  iptl&XIWf 

'. ^st.i  ^&mmn  turn  a  tUlw"  t'»4ai  br^lsatx^  wem  (Mi.  t»A4  \mkti$9*i 
:\tiilA»h   %»ii   I  sum  »   txrjx^v'ittinit   9*t»»^»l^  «l« ^  »m0  fe>4Mtli«»ilW 

OS   '.''-»«■-  x«^^  V-«  bib  w  ^«j»'  *!^  »i  »i«»  —kmatq  9di 

;.«•*   *»"i\**.  »».?!  ,»«(P<«.«nc»1&i«  tftt  «.M  3l6ji  iui  hXb  Bi 

|M«ilbl3f  lliY4»V  «T»   #«  ••«1«  «  biMiM  Mt  MMWTJi  ft«lM9lK  ♦CXI  «1«X 
ititti  4t«s^<!  ni  tfex«  91  imv^  •d  iioajt»«(  !•  4#>M«b  mC4  y«#1«  ^«jtf^  i»xf09f»] 


•n- 

#•  idMth«r  ihii  Ii»«t«r  wmld  atJee  ropalr*  aaA  «Jlterntloiu  la  tlM 
Ivttildlnig  Mid   that  lu>  ninror  went  back  i«  •«(?  wlutt  r«p«lr«  «mI 
»lterittiGQ«  had   b«0B  itaddt   tta^i  at   s.lxe  tlaa  jAokaoa  em«  to  his 
•ffiee  to  el9ii«  tlt«»  d^sl  tlt«   fonB«r  sti^t'sd  tbtt  h«  voold  pr-tfbnblx 
«••  th9  rodas  on  ih«i  flr@t  floor  f«r  a  gun  elub»  th«     llmgkmnj  Ovi 
Clukf  u»a   th:  t  ]i«  #«»  ^otan  to  IIto  1b  tlt«  «ita«s«*   apartmmt  Mpatalrai 
that  li«  4 Id  nat  ai^  vk&l  lie  "«»»  geln?  to  ua«  th«  ooowal  floor  for^  aai 
tbnt  tko  i^rovlston  la  tla«  le%eo  that  ttio  proalaot  wore   to  >«  aood  twt 
roaldeatlal  purpeeoo  »«o  itt»eri«d  b«OAv»o  Jaokooa  a«tld  tkot  ko  «aa 
golag  to  11t9  In  th«  pr«nl««8|  thi^t  J^ekntm  at  Id   It     ould  ko  •  ahoetiaf 
elaki  tkftl  "ikoro  ir<ss  a  oTowdi  of  ssportssoa  vent  hunt;  lag  nad   tkftt  aart 
of  tklag  «ad  tkat  wouXd  ko  tholr  club  kauao*** 

Tlwr«  axo  eortttia  noantaln  p^Aka  la  tk*  ori4«a«o  tkat  ioai 
▼or/  a6roo«ly   te  au^^yon   tko  d«f«ndij|%*8  ihaory  of  faofc.     37  tko 
rUor  ftttr.eiia4   to  tko  loaao  J  ekooa  «a»  £:;lv«a  tk«   i  Ifkt   ''to  laokot 
at  kle  tma  oaiqMniaot   •VQr  and   all  otaaaeo«»  (%d'^itlona«    laprov«n<Hita  aatf 
or  rt»9«lra  of  d^oilaod  proBlooo  |j^e  aay  dAtfa  nQceaaarj  *   *  *•"  and  far 
faay  or  firo  Boath»  h«  ropmly«'^t  ra«od«l«(!   aod  rod«oorAt«d  tko  build* 
lagt   "itat  It   roAdy  for  a  gaabllair  kau»o»*   aad   atill«  ky  anetkor 
frOTlflloa  la  tko  rldor.   tko     trlcklanda  kad   tko  rifkt  to  toralaato 
Ika  lo«ao  at  tmj  tiBo  ky  ^lvla«;   ;o  Jatkaoa  a  vrittoa  aatioo  of   ikiAr 
Uit«atlea  so  to  do  aixtjr  daya  la  Rti^raaoo*     Tka  olalaaato  did  aat  oaXl 
tke  roal  ostato  aaa  «ko  jn-sparod   tho  laaao  far    itrioklaad.        trioklaai 
taatiflad   tkat  from  tk«)  ti»o  tkF  i  Jackaoa  look  yoaaaarloa  oa  Jaauarjr 
1#  1927t  ka  (Jtrleklaad)  aarinr   ontored   tko  proatlnoa  until  aftar 
Ja«ksoa*a  doatht  aar  did  ko  OToa  *^9  to  tko  kaiX<sia<r   tkat  ka  mKtmr 
aoat  ka«k  to  tka  ylaca  to  aoa   tkat  ropaira  aad  altomtloaa  kad  kaoa 
Htdo,  aad  altkouijk  ko  talkoii  «ltk  Jackaaa  OTor  tka  toXapoono  ••'▼oral 
tiaoo  ko  aavax  <4ua«tioaod  kUi  ao  to  tko  ropairo  aad   altorHtioaa  bkat 
kad  kooa  aado.     It  aloo  appaara  tkat  /aokaoa  kopt  aa  hia  Jaaltar  aa 


'K^i  at  «("  la  jMto  •^iA^srt  •atas  iJEst^  t*#»«<X  «iM  tvjfiwiv  #4 

^fbB    ;?\ij«<fi»'<t    #«ilf  «•«  Vi   iC^Nitf  ««•«  ««inMI  on  «Jttff    ^>IM   aVtMitfc! 

?.-*(?;.  .^ •'*»■»■  «?<?»«:?%   fe«^ir«v:--»  «f*  #«i#  i»t  1^9^  »«r  t»i£  l«rfw  "^9  ^tm  tik  »i!  isyet* 
./f  t-M4  -.r.v.  f{v:'f}j(^'.:.^r.  »9>n.ft$#  M^^^mk  ^ms  ««ii4i««wv  J«tts*MNM« 

-«ii;i!tf«    Ui^«T    i.^i£/;/^4>.^^.'f!r'^    tout    l»»<E«'&4>«ri'«    « y.t»%i'D«|l«   Ml    «('#fmV  •Til    I*    ViOl 

MMAijvii^^  »4  tjk^-i  t^i    ton  s^«».i  ^;dbl  ««p%Jn  uii  $U  fiii»i:reT| 

«UMX'Hdi'.4:.  tttSi  ;»C£»*X  mi-}   l«i««^ov«  MHr  mm  »^iittt«  XAo:t  «Ai 
.  CM  iwiB^^iiAOt  j;«04    IMA.'  '-:    eMtliJ   i.^;   »»%)   ttAfU    i^».« 


-la- 
the 
old  •ai)l9XO«  Qf/3trleiclaa48o  Tfhan  Jaokaon  dt4id   th«  paj»«iil  of  r«i% 

•««»«d»   >utd   fe>h«nt   for  ttU)     trsb   iijM«*  ..<trltfklnad»  Aeeordln^;  to  his 
fcOBfclaoigr*  Tiiiit«»<9   %he  pl^ioo*       :i^rleklaiid  itdalie  thnt  JaokNon  told 
^i»  Uui%  "IM  would  probslOl^'  u«i*e  1i.h«  room  on  the  first  floor   for  » 
gun  eluli.     *  ^   *'     fhave  tyus  a  urow^  of  oporiaaifta  woat  kuMtlag  «jk1 
Utal  eori  of   thing  «iid    ^hat   »ouli!  b«i   ikoir  olttbhouffo."     Yet,    In  tho 
Xooeo  he  provWe^s   tlmt  tho  i^7«aafto»  «v«re   to  b«  uoed   "for  reaidoMM 
parpooos  oitd  for  :io  othsjr  porpooe  i^h&toeovAr •"     It  t*  coAoo<*tt(^  that 
th*  char^etor  of  the  ndU^UlMyrhood  ha4  bo^n  chiut^^lnfr  for  a  nuribor  if 
/O'^rs,  BJI4   the  undlsputoci  orid^aoo  »ho«a  tht^t  ffatsblln;^  houoots  and 
notorious  heuooo  of  ii^ostltutioa  ^ere  helng  oporatoo   in  tho  TicLnl&j* 
.    lieutenant  of  poli9«  tot^tfl^i   that  ''it  «f^o  known  all  tthroiichont 
tho  oo!«iLunlty  tk%t  fTOK  31st  to  5Sth  r;troot  on  Jlieliliirin*  houaoa  of 
111  feno  and  ,%a»iliai;  hoaooo  oore  holng  oi>oratoa.«      !trlokIan<1   toatl* 
f lad   that  ho  did  not  aelc  Jaokaon  for  any  refor^nooa  nnd   th  t  ho  ando 
no  ln(4ttirl«s  eono^raing  bi«  of  snyono  »aTc  :-elhr«ndt.     /rtm     trlok- 
land*  a  ovi'ioaoo  la  r«!faroaoo  to  hie  conv9;ef)tLoa  with  ..'^lbr<u«dt  it 
«>ould  ao««  that  ho  mus  int«r«»t^     ^ol^ly  la  tho  floaaolal  r«isponulhllitjr 
of  Jr^.ckeoB.     HAd  ho  Made  tho  sllg;hteot  In  uiry  In  tho  noi^^hhorhood  ao  to 
tho  roputAtioa  atnd  huelnooo  of  J:  oknon  ho  would  haro  loaraoci    tho  foots 
la  oonnnotlon  ivlth  tho  saav.     It  ^oulo  hv  contrary  to  huana  O7cporloa«« 
and  eosBRon  knev'l^'^go  to  hold  th-t   th    orents   thai  w<9  havo  oitou   oould 
hoT*  happonod  without   tho  kao«l«<Jgo  of  the    .trloklaads.       o  haro  aado 
a  Bonewhat  lonethy  etat<ittont  a»  to    th«  ehoractar  of  tho  plnco  la 
sttootl9n»  tho  happoaiago   thorc,   tho  conoml  reputation  of  Jaohaoa  oad 
tho  naturo  of  tho  buolaoosos  In  ^hi^  ho  iwaa  oagafa4#  hooaaao  ouoh 
o?l<f^noo  hOAVo  upon  ths  quoatloa  a«  to  tho  goo<s  faith  of  tks  olaiaaata 
vhon  they  OMdo  tho  Imntm  and  tholr  knovlodgo  of  tho  aso  aado  of   ttM 
prtsilie*  hy  Jaohooa* 

Aftor  a  oar^ful  ooaoid oro t  ion  of  all  of  the  facts  aad 
cireuastanooo  ^'O  h*To  roaohod  tho  ooaclualoa  that  tho  proslooo 


pr»t-hl(^ti*f  i?e^*   ^-«?u?'  **<f  «k*  »ir«si*  <*««j|iar.ft  Vij  erf*  ^Ajtf*   *i-%l;r'.a  wH  •a«»i 

Jww»  i'rwmmd  ^Kilikua^  i-'fSiS    -. -vs..-^  *«yi?'' '••■- 
;jimr<-;.'fC''it?l'.?  Xlfl  prmmi  ^  •,--••-■  ■         ."^^.    ...    ,-.■■ '-      •»-    -v--- 
■?;«!■  nf>:->:y«M5  ^^s/^^M?!^  ««»  7^.-?i^s."  ;*f<;  5r ?  ^5l.:;  ;aM5.:  ^sjtii  v'-  ^^^ 

irikKa  »Ef  i':.dS   te.j:  :s««>i';f;yu*tif*i;  x<'.!«  '««o'^   »«83?e^w  3tei»  (fttft   Jilfe  »tf  l«iiJ   .•■•i-i'l 
«#•<%  4df:4   j?(WB't.'.i»l  evai!  bXt^m   mi  sstntto-^t  1t«  »*«filtvjf<f  htm  tmx^"  ?^^ 

Amsfi  f>«»j#/«e>fr#  «'        -  f'  '   o»«**!!iri->«vtf  «ili  >•  #«»*•«  Mil 


tli«/  iai«Y  4urijti;   i&«s  •ailr«  p«rl0«l   lh»t  the  Xes*«r  •«eupl«di   iha 
prtal«««  la^^t   %^«y  vi«»r«  )i«ing  u««d    s'vr  ijiunUliiig  piurpo««s»     Utid«r 
»uoli  a.  »tat«  9t  tm»%9  th»  cX«ia«iit«  «noiu»t  r«c«v«r  ttiKI«r  IIm 


gjffii     *'P  t-*H     ■^i:  Will  •-,•««••.;■     ?»«*»;-   •  ■•.      .<i.' Jt'^-.ri.i  aJPn     &.ffi     «<<.-:i"'.     Ip     zii^Zvi.     A    AQiJMt 


«l>:&vlXlij..   feJM   t*lb  *<l  «te»ii(f 


.v^'*"- 


/ 


37694 


H5F.M.4S  H.   aOC:XST;I1£lfJ), 

Plaintiff   in  Strgxt 

▼. 

OUSTAV  P0L1£>CK, 

Defendant  In  Birrox* 


wmoB.  ro  MUNicx^'AL 

008BX  OF  cma^GO* 


^6U  ^.a.  ;3^3 

MR.  JuryriCE  sCiiHLAir  DdLiv .t^o)  thk  opinioh  of  thb;  couKf» 

Plaintiff  brouglLt  an  action  against  defendant  in  tha 
Xunieipal  court  of  Chicago  to  reoovex  $600  alleged  to  be  duo 
under  a  contract  of  guaranty.  The  oauee  i?f  a  tried  by  the  court  t 
there  vas  a  finding  against  plaintiff,  and  he  ha^s  eued  out  this 
i^rit  of  error  froi  a  judgaent  entered  upon  tht^  finding* 

Plaintiff's  statement  of  elain  alleges  that  on  Maroh 
24$   1932»  there  was  in  full  foree  and  effect  a  lease  dated 
Maroh  lAf   1930|  entered  into  between  hi»>  as  leaser*  and  Mark  H. 
Tauber  and  U.  3*  ItlttelB&n»  as  lossoos*  derising  certain  yreaisoo 
located  at  3513  Lawrenoe  avenue»  Chicago*  for  a  tera  oowaenclac 
April  1»  1930»  and  ending  ^ pril  3C»  19331  that  the  lease  prorided 
for  the  paynont  of  rent  for  the  period  oonmencing  Xaj  It  1932*  to 
the  end  of  the  tern»  at  the  rate  of  $250  per  aonth,  but  that  ho 
had  been  accepting  froa  the  lessees  the  sua  of  92O0  eaoh  Bonthf 
that  en  March  24,  1932»  the  lessees  ^ere  in  dafault  in  the  payment 
of  rent  for  the  aonth  of  March,  1932 1  that  plaintiff  adflsed  tho 
lessoea  that  ualoss  said  rent  waa  paid  in  full  he  would  take  stops 
to  dispossess  than  from  the  prmises  and  would  also  institute  pro- 
toedings  to  enforce  collection  of  the  rent |  that  thereupon  tho 
iossoes  proposed  to  plaintiff  that  if  he  would  waire  the  payaeat 
of  the  SUB  of  $200,  the  awnmt  which  they  were  in  arrears  for  tho 
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{  ,aK£^X^^IOO{>   .H  VAJCgn 

P  Q  ri      i:'^  ^  -^     '■■■   ^^  ^  *frt&  at  itmha»\fi 

aitf;r  nJk  iw^''.^ :.i.i.^.^.-  ■..,^._..         -...^.-joxrf  \1tiataJ^ 

out  »€  oi    &«T|&IX£  009-$  vAVotr^-x  0-;.'  «;^>j40i£lD  to  3iU99  JUMitntmiM 

!)&;?.:?&  tss-'i^l   a   #o«1:t«'    &a«   esjiot  XlMt  ai   «irsr  •T9J(#    «S£C'X   ^i:^^ 

••«l«Mi[<I  RiiBi-X£»o  }!,nt&tr&t  «a&««is»X  ha  «ftsfl(Xo<^,^lM  •-:.   •][  teui  T»tfittT 

IfiXoiiiMBBO')  at'Xf^S  H  i«^   «og.^»ii£0  t««!n»VA  •uu»x«bJ  £X8e  iji  b9#ji<Ml 

WfrlT*^  •it«n»X  tmi   Jtiiii    t££«X   <0£  Xlt^A  sttXAiw  hoa   «0£eX  tX  XiTqA 

94  «$;e9X  «X  X{?JS  ;^i9jn«wmo«»  bulte^  mU  %«!  4ii«y  t*  ttmmyui  9di  t«l 

Irf^^noa  tf»«9  00S$  )•  flBitt  flMdld   ■••a««^X  •ifi  JWxt  aR'<^«^99VtMB  jKMtf  Im4 

touMKKMi  tkAi  Hi   ^Xiiiil^'b  ixi  9xt»w  i(»««»ftX  sAi   «fi4S<IX  a^S  M»^uM.  no  ;^«iil 

•di  bvat^^M  mjfli«Xq  i/Uli  tS^eX  tdo-XifX  t«  dimom  9^  x«t  #jmi  It 

mtgftiB  eJUii  iXii»w  ojtE  XXirt  nt  bijaq  how  ieuit  U«a  um^SMU  imii  •••«a»X 

-01%  •lifi'tJafii  tittXji  bXiiow  fiMU)  «i«aiM»«q^  eutf^  aoYl  JHuli  •«»««eq[«ib  oi 

•1(4  tvi;>qu9tfidi   ijuii  iisu>'s  t^ii  !•  ffoii9«XX*»  ••^olns  oi  •90il)»ftO 

tii»arcwi  9di  •▼!««  b£if*w  mC  l|  imdi  tllJ0i«Xq[  94  ito«ot«i«  ••••••X 

mdi  tot  o««*tsji  si  •rcAnf  "ZpAi  doldw  Jtunm*  nAi    fCO^lt  lo  mua  &ili   lo 
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month  of  March*  li'32,  and  would  forbear  InRtitutiiXi?  procei^dlnas 
to  dlEpoBSSBS  them*  they  v«ould  procure  for  the  benefit  of  plaintiff 
a  guaranty  la  writing  signed  by  defendant*  Guetav  i'ollock*  guaranteeiag 
the  prompt  payaent  of  the  rent  reserved  in  the  leasf>,  for  three  Months 
during  the  balance  of  the  teria»  ^'!hich  propoaal  wir?  accepted  by  plain- 
tiff«  and  thereupon  defendant  executed  luid  (f.elirered  hin  "Tg«'*TqtH  guar- 
anty in  writing  to  plaintiff,  in  words  and  figtires  as  follows i 

••GUARAirrss 

"yor  Talue  receiTsd  the  undersigned  hereby  guarantees 
the  payment  of  three  months*  rent  and  performance  of  the  ooyenants 
by  Lessee  I  his  heirs*  executors*  administrators  or  assigns  in  the 
within  Lease  contained  in  manner  txad   form  as  in  said  lease  provided* 

"WitaoBs  the  hand  and  seal  of  the  undersigned  Ouaraattr 

this  24  day  of  Meuroh*  A*  I*  1$ 

"C-ustav  Pollock  (Seal)'' 

Plaintiff  further  alleges  that  in  consideration  of  the  delivery  to 

him  of  said  guaranty  he  waived  the  payment  of  the  arrears  in  rent* 

forebore  from  instituting  legal  proce^^dings  for  the  collection  of 

said  sum*  and  forbore  from  instituting  proceedings  to  dispossese 

the  lessoea  from  the  premises}  that  thereafter  the  lessees  becaae 

and  were*  and  still  are  in  arrears  in  the  payaent  of  their  rent  fer 

the  premises*  as  followet 

"September  1932*  balance  due  on  rent  •  •   #114 •4i 
October*  November,  December  1932 
and  January,  1933  -  4  months  i. 
#200.00  per  month 800 »00 

Total  arrearage  in  said  rent   .  •  .  •  •    |914»4S 

which  amount  said  lessees  have  failed,  refused  and  neglected  to  paj 

to  plaintiff."   Plaintiff  further  alleges  that  since  the  said 

default  in  the  payment  of  rent  defenduat  has  been  notified  of  tke 

default  aad  psyment  has  been  demanded  of  him  to  the  extemt  of  ;j»C00t 

im  accordance  with  the  terms  of  the  written  guaranty,  but  that 

defendant  has  refused  to  pay  that  sum  or  any  part  thereof,  to  the 

damece  of  plaintiff  in  the  sua  of  ^600.   Defendant,  in  his  affidavit 

tf  merits,  admits  the  exeoutien  of  the  contract  of  (guaranty  so  alleged. 


•8- 

JBni^tl*l'OOtq  ^RlSuiUaoX  Yjsacf^ol   blisov  bnrf  »S£2X   ^ifeiAii  1o  tlttiom 

aAiawR  0«tfltf   rol   ssiJsX  9di  at   her'Xff'Uf^-t   iasr  sdi   to  ii^m^^tq,  ^qnoTQ  #if^ 

-xsiis^  Jlt3iJm>>  /jiif  Jb9ieyilr'>  ban  be-ia\jistxe   itu^bu&^Qb  aoqu&'i^di   bOM   ^tHi 
♦  atvoXIot  bh  ae'W^Ti   baa  q6'xow  ai   tltivJRlsIq;  o*  g«i5i^*r  ai.  x^os 

"(lASa)    jfOOilOl    TiS^fcJjO* 

•eeBQO^sib  Oo   ss^ibestooa^  S^;fuii^ani  sioa^t  exoffiol  bos  <arit»i  l>t«a 

lel  JaoT  tlwAi   1q  itx^wc^q.  &As  al  eTBOTti^  ex   9ib  lltS&  tarn  t0i9v  ten 

i»weXXal  83  iseaijwf  •iCI 

flJ^t^XXv        4    «   ;Jftr-;'i  (--,".•■ 

s  :. .  . ..'    -   S£i'I    « 
00»Q06  .*...♦.,..   jiv    0 

5^»^X9|  *    «    *    »    .      :■;  vx   bljae  tii   «ijeTB:^lT«  Xa^oT 

btna  f>AJt  Boatn   i»ti9  8»{k#iXA  xmAJxu\  tM^KtAll       "•VLtinlAlq,  Oi 

tdi   \6  bstMioti  «i<r«tr  ami  ia^^bao^ab  dnai  1#  jxiMnCixq  »Ai  ai   ^Xiraleb 

«00&';   Ic  iasi-xj!^  *iAi  a)  aid  "fo  bobtumob  tt»6(i  haA  indancaq  bus  SSjjclnb 

tuAi   iuii  %x^tv<>.tiiir^  noiilnv  t>Ai  tt  tmet^i  9di  dilw  »6AAbt9ot>«  nl 

9Mi  oi   ,^r<  ■     :-    iiB(i  Yjxju  to  aufa  iadi  xa^  o#  boairloi  8j(J[  ioMhu'j^.b 

tbftseXXi)  B«  x'scujVl  )o  JOii:c;iioi>  sud^  t«  tU»t$oi§x*  t>Ai  %timJbM  iHiiiMm  t« 


•1* 

1i«t   arers   that   tho  guairaiity  ^as   to  toe  ralld   for  a  period  of  throo 
■onths  lifter   the   airnin,?;  thoreoft   ^hat  nonA  of   the   rants  soitght   to 
He  reoorered   fro«  hlanccrued    vlthin  such  thr^e  noathSf   and   that 
ttereftre  ho  is  not   indebted   to  pl&intiff   in  any  sua  Mfaaterer* 

tTpon  the   trial  defendant  contended   that   there  was  an  oral 
•groeaent  nade  at.   the  tlve  the  gU'  ranty  was  exeemted  which  llaitod 
tho  liability  of  defendant   for   the  payaent  of  rent   to    the  next  throf 
■onths  after   the  d^te  of  the  guarantyt   and  that   ao  the  rent  for  that 
period  hcui  heon  paid  toy  th@  lesaoee  ho  owed  plaint iif  nothing*     Plain- 
tiff ooatended   that   the  wrltt^^n  guaianty  hhs  clour  and  unaabiguons  aad 
aas  a  guaranty  toy  defend&nt  of  three  aon^his'    rent,  or  i^COO,  of  tho 
$3t600  rent   to  accrue  under  the  le&ae^   and   th'vt    to  admit  oral  OTldeao* 
to  the  effect  that  defendejut  agreed   to  guarantee  only   the  rent  for  tho 
first  three  aonths  ^ould  violate    the  rule  vrhich  prohibits   the  intro- 
duction of  parol  sTldanoe  to  contradict   or  vary  the  teras  of  a  wrlttoK 
eeatract»  and   that  plaintiff   «as  entitled    to  a  Judgaont  upon  the  fa«o 
of   the  plcrAdingo*        The    trial  court  held   that  defendnat  aight  put  la 
tostlaoay  "to   show   -;hat  three  aonthe"   were  intonded»  and   over   ths 
•tojeetions   of   plaintiff  defendaat  Vf;>e  allowed    to  Introduce  '^yideaoo 
to  tho  effect   that  defendant    told  plaintlxf   that  he  ^^ould   troa^^Qtoo 
the  rent  for   the  next  three  aonths  and   that  plaintiff  saldt   "Slga  mi 
the  dotted  llnot"  and   that   thereupon  hB  oiii^ed   the  guaranty* 

Tho  form  of  ^^uaraaty  used    is   tho  standard   printed   fora  fouai 
oa  the  hacks  of  lo&sos*     as  printed    it  readi      **7or  T<*ltte  racslTOd 
anderoigned  hereby  guarantoos   the  poyaont  of  rent  and    the  yarfori 
•f  tlie  covenants  toy  lossoo  *  «  »   la  the  vtlthln  le&se  *  *  *,^     The 
sords   "tliree  aonths"   la  tho  guaranty  were  written  in  toy  tho  defoniaKl 
before  lie  signed    tho   instruaont*  ■§  was  a  broth*ir- in-law  9f 

Taaber,   oao  of   the  lessees.     Had    the  guaraaty  au  printed   upon  tho 
iMiok  ti    the   lease  been  signed  without   ohaao  there  could  bo  ao  quootlMi 
%ut  that   it  would  hare  been  continuing  in  tlaot  aad  hare  applied   to 


99X11^   to   boia^q   c)   10 ^t   bilsiw  o^  Qi   ««pr  \tstji%afi^  9iii    it^i   a«»Tt  imf 

^(^^   hfin  «Qjpl4oois  ft6:uU  dan*  altiiiw  NMB^vois  WJLii  jRoa*^:   h^'TSTOOAi  etf 
^Tsr^iiMJim  mm  vui  Jii   lt^^iiJUX<S,  oi  bai^vbat  ^«a  «i   ail  9%i^l»xm^ 

una  OB  «i5w  iPtftrii   iad*^   *:i'!  boa  Jnott   ^O/JbABlsb  i«li;^  Ml  it  noqU 

.i!..  :    :    ,\-:-rtir  ISG.n  ^e®i;«s   gtjr--.v;  ^Jcflifciis  /  Sis';    ^iftifS    6i»6e«^H&tt   tlii 

«4i  "io   tOOS^  19  ,4c:aT    'siigfioai  sstjlJ  to   Jnaftnr?'!!:*^  x^  x^tmtair^  a  daw 

-tititiX  ^di  u^^diifOTq  fiuii(«r  £iii<7  tijdlj   £r;}i»Xoi.T  hhiQ^i  sAisum  Mtdi  iMXll 

mii    X«(T«    b8U»   .:>'r:.iv:...ir!r    ?>if.i:--    "jifl^f.Dfi  Sft':x-:-   3iiil-.v  «(Mi«   oi"   \Aai»ii»«J 
••ifi^Tftii:.,   bXtfOK'  aji  wjsrf;   lilsnlaXq  l>X<}^   ^iuito«:Ut)  ijuli  i99%lm  ftAi  o-i 

mii  fo»Tl9UvJ:  «vX  Y  lof*     ij»/  vjitli^  «A     •■••ja«X  1o  mAo»A  9Ai  no 

t»n«irrrt-ir :  sfl^   Usa  ia»T   1:0  .(ucntq  ftil^r  nm^iuAiMM^  Hfovatil  teoalutBiifiJi 

•f(?  :);'i,.>«.I  fiiii:  r    eulJ  iti    <^    <*   •  ••att»X  x^  fi»aBis»TQo  Mtt  !• 

mdi  amiu  k»int%*i  ajt  X4a:i-s&u%  mU  baR     *a«e»a9l  m(>:  to  aao  «-xacr0aT 

aol4«aup  ofl  o<f  bJjsc^  •r^Ai  aiRMfo   itioiUi^r  biyis^ia  noad  aaiiaX  aiC^  If  ;fo;»tf 

•4  halXdcKA  «T«d  has  «miIJ  at  ^nlttsiiiuon  ifnA  trwrnA  bXwov  ii  ia^Ai  iuA 


all  rent   that  ^vould    neexxie  under   the  lepse  nfter  t;h«  dat*  9f 

•  ignlng.     The   result  of   the  eh&nge  aade  ^j  d^^feadaat  nerAly  limited 

hie  liahility   i.o   three  noathe*   rent  o)'   the   thirteen  amtha*    rent 

reaaialAg   le  aocme*         ijefendant*  In  hla  modlflentiva  •/   the 

printed  fora*  did   not  liait  hia  liability  in  point  of   tiae  as  k« 

did   in  the  aatter  of  aaount*       Hot  haring  liaited   the   time  of  lia- 

hillty  it  remalneri   a  continuing  liability  for   the  period   of  thirtean 

aonths  as  a  matter   of  law.     In  grost  t,   standard  Metal  Go,^  llfi  111, 

App*   642*    th&  guaranty  waet 

"Chicago,   July  19,   1901 • 

** Standard   ketal  uo* 

"(lentleBent     1   hereby  guarantee   the  purehar? ^  account,  of  Qeorgo 
K.   Harrington  3c    lo.   for   fifteen  hundra;;   dollars   U}1»500). 

**H«  Chester  Troet* 
167     abash  ato." 

Upon  the  strength  of  this  guaranty  thm  plaintiff  sold  g«otfs  t« 

Harrington  &  Co*  until  February »  1902 »  «hen  that  company  was  put 

into  voluntary  bankruptcy.      t>uxing   the  period   in  question  the 

aggregate  purchases  of  Harrington  ib  Go*  froa  appellee  woro  ^V^lWtSff 

and   the  aggregate  pajraontB   thereon  were  $7tl68.76»  learinje^  due  aB4 

unpaid  upon  the  ao count  at  ihe  tiae  of  the  bringing  of  the  f<uit» 

S29620«ni*     The  court  helJ    that  ae   the  ^maranty  eontained  no  llaita* 

tioa  as  to  tiao  it   ln«Jioatad   that   it  oonteaplated  a  succession  of 

oredits  for   tho  ultioate  liv4uidation  of  which  appellant   would  bo 

liable  to  an  amount  not   exceeding  vlf500*       In  support  of  its  oea* 

elusion  the  court  saldi 

"In  Tootle  v.   -i-xgutter*  14  Aeh*  1^8,    the  worde  of   tho 
guaranty  werei      *  Please  let  Itr .   John  7le  man  hare  ortsdlt  for 
goods    bo   the  rimount  of   vloO,   said   lor   the  payment  of  which  1 
hold   ugrself  responsible**      The   court   snyt      *In  our  oplnionf 
thfi  guiLmnty  In   thi&   euue   vm»   u  continuing  onu»   and    tho  limitation 
therein  was  as   to  the  extent   of   tho  defendant's  liability,   and   not 
as   to   the  credit    bo  be  tiiTen   to  Hoioaan** 

"In  i^ndge  v.   Judoon,   24  N*  I*   M*  a  contract   to  bo 
*ao«oaatable  to  you  that  Hr*  iutler  will  pay  /tu  for  a  credit  on 
glass*   paintst    etc.,    thich  he  may  require   in  his  businoss»   to 
the  extent  of  $50,*    is  a  contlnulnfr  cruarantyy    the  court   s-yinr< 
*Iaid    the   fntarantor   dfteired   or    intended    to  limit   his  rssponsibility 
%•  a  single  traasaotion»   or  to  soreral  transactions  not   exeeediag 


"re  9 Sab  tai^  t»ati?  sm»»X  9^4  ^rnktoi  9in99»  t£a9'v  $Md.t  t«*t  JJUl 

in9i   '»^$Rom  fx^iiii'Siitli  ^4  le  ^jsei   'aAsai^m  »«ti!^  o;>  "C^^illtfAiX  •tit 

eA  9IP  »mii'  lo  ^c^o^  til  xmilii&il  nJt&  ilmil  l«e  htii  fe^«l  t>9#iKlt5[ 
«iHiX  lo  ^mii  9Ai   b^iJtiKil  a«i:vjMf  ;(olS;       tiaidtmA  to  tc^^r^/sii  £>;if  ol  bib 

fHtiti  »tff)  ^niT^^X  «ftV*SaX4'C'|  $!««  i^M'i^d*!  a^ii«nn|w|  84Aa£>^;Ms  suit  Ijos 

•&iJLaiL  en  b9Aie^ir*e9  xsa&x»u.  »iii  m^  ii&iii  JUXimC  4?uro»  A/tft     •X&^Oil^St 

lo  aoi^B^mavi^.  '-  i:'!aii:^X<pB»#«oo  ;ri  lifted  titt$&9M1mi  il  mbX^  •;}  •*  «oli 

&(f  i)Xu(  N  Jru:.^.....     ^ioiiCw  t&  {iel4«&lif|)iX  »i»iRMi4Xii  «4l  sol  aiibo'^ft 


,  «*a^9    «tliilA(j,  ««esX,s 


that   axon  iU  ikll»    it   ra&   so   onoy   to  hnvo   Hniri    it  in  pi,  in  niul 

QnBiBtaka'ble  terast   th«>t  if  ha  failed    t.o  do  »9t  and  by  ei,ulvooal 

XaB^uage   induced    th»  cT*  rfiixteo    to   pai  t>    ..ith  hit  gooclHi    he    Bhould 
aliida  the  coneequenoat** 

"Ualaas   tha  wards  in  v^hioh  ths  guaxaaty  ia  •xpressad 
fairly   imply   t,hf.t  the  liability  of   t;h     (-uo.rpjitor  lo  to  be  limitad, 
the  {^Arrjttty  will  be  regexdod   ae   continuing  until  raraked* 

'^rlj.Tht  Y.   Orifiith*    121   Ind.    478. 

"nn   instruinant   r  vtding*      *  The  Tjgari^r  is    -ai«F5  In    atitri 
a  peddling  route   to   sell  cigars  and    tobacco*     Ha  irl^hds   to  buy 
goods   of  your  fira*  a,   tilie  und    rsimiid,   till  b«  hifl   ocourlty 

to  the  aaouni.  of  ll»000f*   held   to  be  a  continuing  ^'Uar^jity. 
Sickle  V.   jtarehj   44   tTo«#  Vf*  91.* 

(Saa  aleo  Tauesig  ▼.  Kaidj  145  111.  433 j     Malleable  Iron  Raaga  Ca> 

T.  Pusey^   244  ill*  184*)        Defendant  doee  not   atteapt   to  anawar 

those  caeOBy   cited  by  plaintiff »  but   s.seunen   that   the  *ruiir»nty  ia 

aabiguous   and   citest   oaseB   in  support  of  the  -r'^ll  known  prin(*iple  af 

law  that  where  the  terss  uaad  by  the  parties  to  a  eentraet  ara 

anbiguoua   in  meaning*  parol  evi^onoe  ie  adaiealble  tit  show  the  trua 

intent  and  under tf^kin^^  of  the  partiese  But   in  thf;  Inrtmat   cnee  tlM 

guaranty  le  net  aabiguoust  and   the   settled   rule  governinfj  such  an 

ia&tTumsnt   ia  that   ita  legal  effect  ^ill  be  enforced  ae  written. 

In  Tauesig  r.  Reid,>   aupre >   the  court  eaid   (p»  4«7)  t 

"tt  can  not  be   aaid   thfit    the  oaeiee  are   t^ntirely  hanaanioua 
aa  to   the   principlea  -xhioh  gorern   in  the  conatruotion  of  thia  elaaa 

of   InEtruBJ^rts.      But    thr-   w»..i   iit   c''    •:ulhority   ceema   to  be    In  fi»TOr 
of  eonetruing  them  by  rulea  at  le&et   is  faTorabla   to   the  or-'ditar 
ae   those  «ippii(^d    to   otb^r  -rittPin  contrsct?,   notv  i  i-.hr  t^rvitnT  the 
guarantor   is,    in  a  cnee,    to  be?   r^gardod   ro  a   surety.      In  jtjaaon  ▼. 
Pri chard ,   guprs, »   it   is  held,   thnt   th'^   ^orf^s  cr«   to  be  taken  aa 
strongly  agatn«t   tha  party  ,  ivltt<»    th"?  ruRranty  ae  the    senne  of    bhaa 
will    admit.        The   saflM  genoral    principle    ie  h«ld,   mor.^   or   Iwse 
dlr   ctly.    In  i'.runjiionrt   v.   yxp  ■    ,    Ic     heat*   616|  -i  t. 

Feyn elds,   supraT     i^-iwrence^  t  .  caon^,   2  How.   42«|  .    *ruin» 

1  How.   69;     "  olaib  ins  V.'"  Brad  ley,   17     end.  422|       '•mynr  v.  ^«aHCjtt  • 
Haaa.   &     elab.   eOB." 

To  the  eana  offset  are   r\roa.t  v.    standard  Metal  5^o_.»   suprat     wlahay  t. 
DeerlnK,    204    111.   203,    205 f      the   Habarlinft  Ma<<^<»^«*   ^  Btxtrast  op.  ▼« 
asith,   201   111.   App.   126.    m,   Caw  tie  ▼.   Paasllt    2^1   HI.    ^pp.   132f 
141 1      y.?.hlor   Textiles t    Inc.   t*  js^dka*    361    111.   App.   177,   181.      That 
the  contract   of  guaranty  wae   ch«iaged    by  the  action  of   tne   court   la 
allowing  the  parol   nyid  nee   and    in  giiilng  a  finding  and  J'idaBant  baaad 
tn  such  evidenoe  Is  obyious* 


*T^iB   «9#  rnio*  «*  if»«ftf<cr  -srf*?*     f*9/iifci>rirt  ^rsiurt^aiil  lift* 

yjjii  I--    -  ■  -f    Iw   oH      .OOf;-  ■ .—  ...:.     .■ .     ..    _-.    ..  ^ 

>»D  tanflg  B»tT  jH    tee*  .xxr  ei^x  xM.«E  »▼  jiIm*[s2  *«'I^^  ••s) 

«i  xiwif^'tJiM/^i  ^fii    iadi   •-.tmminjs;   )tj<S  tHi^ai^lq  x4  b9#t9   ,i©aiGo  <»»r,rti 
TbQ  nlq^itnitq  tf^^irS.  llfim  til  .■:   at98«o  fteJJtt)  fctts  ftXieirgidlM 

ai  04  •« 


■  .     I'-.!    ..  a.n.-. 

b«a«¥  tiw«Bfei/t  iMTit  ^J  na   i»iMiRt)lYc»   Xv7iii»«j[   mW   ||ai«oXia 

»9U9lT4t  al  aaaablra  j(««a  «• 


Aftar   the  court  har^   permitted   th«  dftfencJant   to  lntrodue« 
the  oral  testimony  plaintiff  hIso   lntroduo«»d   otal    te>uinonj   in  re- 
buttPvl  of    the   sane*   and   h«  dtrenueusly  contendK   that  upon  a  consid- 
eration oi   all  of   the   oral  teetiuony  it  will  be  found    that   the  find- 
ing of   the   court  ae   to  the   «,llogod   or&X  uiid»r standing  wax:  agtiinat 
the  aanifent  weight  ef    the  evidence.         hile   there   is  force    In  'hit 
contention  v,e  do  not  d^^n  it  nece^eaary   t,o  paea  upon  the   eune.      If 
ve  are  correct   in  holding  that   the   court  erred    in  adaittiag  the  oral 
tegtiaonyi   it   is  clefir   that  plaintiff  tmn  entitled   te  JudgsMnt. 

The  judgment   of   th«  ?,?Mnicl  >»1  court   of  rhioMfro  is   rf»T;r8ed 
and   Judgment  nill  be   -?ntere»1  here  In  favor   of    the  plaintiff  nnd 
af;:ainet   the  dsf^ndant    in   the  sum  of  1600. 

'mmmiAWi  lis  th:-?  jITm  op  #ioo» 
friend*  ?•  J.,  and  GulliTant  J*»  ooneur* 


«'CH0O'99   ft  »n*TlXiir3   bfi/:    ..  i      aiirt 


^7 


y 


S7699 


J.   A.    K!P-LFSCH, 

Defendant  in  r^ror^ 

Plaintiff  la  'Jrror. 


35«»OR  TO  Minn  CI  •'AL 
COTTT   OF    CHIC.'iGO, 


2bu  l.A.  Pga' 


Plaintiff  Bttad  J«»e9h  )roY«lko  and  Mary  Si»rttlk«  ap«a 
a  proaiBsor/  note  Bl^pitsd  t>y  then*  dated  J\m«  25»  1931»  for  th« 
•«■  of  |2«000*  p«ya)»I«  to  tiw  ordar  of  plaintiff  aao  yaar  a/t«r 
tfato  with  interest  at   aix  per  cent  per  annm*     M&x/  iforeika 
Bues  out  tMs  writ  of   invx  to  rereree  a  Judgaeat  against  h«r 
la  the  sum  of  ^2«167*S0* 

Befendants'    amended  affidavit   of  Merits   states   that 
aikoot  JTune  25«  1929 »  they  irere  indebted  to  plaintiff   in  the   sua 
•f  |S»000|   and   that   th^  then  tgfKve  to  plaintiff  their  note  for 
•aid   siu[i»  dUA   and   payable  one  year  after   the  date   thereof!   that 
tStwmX  oepteiiber  1»  1929,   plaintiff  oecupiert   oertaln  prsaises 
belonging   to  deft^ndantB*  known  as  20(36  I«nt  avsnuo*  Chioa^o* 
•onsiatlng  of  a  building  and  a  garac«t   that  nt   thn.   tiae  it  was 
agreed  betveoa  plalatiff  and   d^fendeats  that  plaintiff  was   tt 
pay  to  dofendaats  a  fair  and  reaaenable  rental  for   the  us«  and 
•ooupation  of   the  pr«aiisee»  but   that  na  definite   rental  was  fixed 
tharafori    that   it  wus  further  agreed   that  the  fixing  of   the  amouat 
tf  ths  rent  and  the  payaent  of  it  should  bo  oousidered  at  the  tlao 
the   said   note  becaae  duei   that  plaintiff  used  and   occupied   the 
preaisea  frca  about  Espteaber  1,  1929,  to   nbout    iepteaber  1,  19»1| 
that  about  June  25,  1930»  defeadaats  paid  to  plaiatirf  oa  aeeouat 


QQr,i^F. 


'ir.--i:      t 


« 

^'i9'x•m  tti  mint 


r.'".?!""-:.  -TM-   '^ 'iA? 


rsmi  $Mitm^  imna^i>ui  «  dS'senrort  gI  ^cemc^    to  ;»luw  aiM^  tSM  SMrt 

•  os«V2»i«8$  ^eo  m^  «£»  at 

iat«  «i{4  ai   WiSnts^ti  9t  tu»i4»fmt  •t»n  ^mU  ««SVJt  #48  •8Vl>  ()mdB 

ret  ^ina  'r.xsfAi  f^i^ttinl^  9i   9rM^  m^i  if^sii  Jafii  haa  «000«8|  to 

iiuts   }te«t«iis   •#«]>  »si;}    tmitfi  %a9%  two  oItf«\/v:i   hnn  Mvft  •«U8   bito 

ai^oian^-jq  0i«^t'»«    Naii^jK^M)  t^iimlmlq  %^9l  |£  'coiteoi^ft!!]  «ire<U 

fS^olffO  ,o«nirva  #n«a  iSCtft  mm  ewtci^i  «ci4fi«hn*t»l^  02  SHilooXetf 

V.  M.i'fl2rl<^   tikdi   o^friabiiAtett   b>fir<  tliiaivOlc.  floowi^tf  )^o«|^ 

OMJt^    tsdJ     i«    tM^Hf^feiOfUM)    0«    klAMMlv    Ji    tO    ^lUMCVm   <Mf^    ^id    ^Af't   OiU    !• 

tlC^l  fX  'xoito»^q»t;  ittocfA  oi  4»aflX  tX  TotfaoKoci  i«o«(a  mil  ao«i«»«f 
^tfliooM  Ao   lliiiiiiiXq  oi  blrnq  o«««teoU*  tOCfX  ,d^  oiurL  iuodii  #01(1 


of  the  Bald  not«  the  avm   sf  #1>000»  and  they  then  exeouted  and 
delivered  to  plaintiff  another  note  «f  the  naid  date  for  the  stni 
•f  $2,000,  due  one  year  thereafter?  that  it  waw  then  "agreed  that 
tile  rental  question  of  the  preaiees  *  »  «  and  the  amount  due  as 
T9nt   thereon  should  he  held  in  aheyanoe  until  the  final  settleMWit 
•f  the  note  th«n  executed  f   that  the  cuetoiaary  and  rejnnonablo 
rental  of  the  prasiBes  during  the  period  froB  Sopteaber  If  1929, 

to  Septeaher  1»  1931,  was  1^90  a  month,  and  that  there  is  non   duo 

,  rental 

the  owm  of  $3,160  as  the  restsonahle  and  uaual/of  the  said  prealBOo, 

and  "that  there  is  nothing  due  to  the  plaintiff  froa  defendanto  oa 

the  note  sued  upon."    I^ofendants  aleo  filed  an  aaonded  "stateaent 

aad  aff IdaTit  of  claim  on  set-off,'*  whiek  seta  up  praetioally  tho 

oaao  facts  ae  are  set  up  in  the  amended  affidarit  of  merits*  Tho 

original  affidarit  of  aerits  and  the  original  utateaent  of  olaia 

on  set-off  had  been  stricken  froa  the  files  for  Ineuff Icienoy  upon 

aotion  of  plaintiff.   Defendants*  original  pleadings  set  up  the 

s«M  d'sfenso  as  was  raised  in  their  aaended  plead lngs« 

On  HoToaher  17,  1932,  plaintiff  suggested  to  the  oourt  tho 
death  of  dtifeodaat  Joseph  ilareiko#  and  an  order  was  entered  th^t  tho 
'cause  proceed  in  the  naae  of  Mary  Voreiko,  the  surviviag  defendant 
horein*"   Plbinuiff  thon  aored  to  strike  defendants*  aaended  state- 
aent  and  affidavit  of  claia  on  set-off  frofm  the  files,  and  the  trial 
oourt,  after  a  hearing  of  the  aotion,  entered  aa  order  strikinM  tho 
said  pleadings  froa  th«  files.   Thereupon  defendant  hary  Voroiko 
aored  for  leaTO  to  file  an  indlTiciual  seeond  aaonded  affidarit  of 
aerits,  shioh  aocion  was  deaiod*    n  order  of  default  was  then 
oatered  against  her  for  want  of  an  i.ffidarit  of  aerits  and  judgaoat 
mis  entered  in  favor  of  plaintiff  aad  against  her  for  tho  sua  of 
l&,167.50  and  easts.  Sho  sues  ouc  this  writ  of  error* 

Defendant  contends  (a)  "Tho  Court  erred  in  strikiag 

dofoadaats*  aaended  affidavit  of  aerits  froa  the  files,"  aad  (h) 


bnei  hatis-y^^r.if  ns^^i  ^/tiU  Urn   tOOO«X|  %•  HMi  «lt  •#•■  hMm  9Mi  %• 
asxa  rif;r  r^t  ^inh  bJUm   sAn  *t«  niott  rwHonei  Wtiatalq,  t4  l^rBrllBh 

Isinei 
fMNBiser^  I>1^^  eri.^  loN^jusju  tarn  &liiimo»*9X  <kiU  a«  OdI«Si^  %•  «a»«  aUt 

9di  TXXcoi^orrfQ  qji  5idf»«  doiifw   "^Ito-dse  «»  ial«Xe   "t©  IJhr«l»i'il#  feiui 

erf?     «gJix«t£f  "i^^  ^iv^blllff  \^i)amt&  ftxU  al  q[y  l»«  ^-iB  a£>  «$9«1  a«ra 

i«ij»X&  ^0  deeiiS9;.o;ri.  X^iKi^ito  £>ii^   bm  stiitND  1v  4lTk?bi'iU  XsaistiYt 

X«ii-*   edi    bmt  t<^Xit  »jf.^  att>il  Tt»-tf»a  CO  «iiiXo  to  ^lyjofclTrt*  btUi  ttt»ai 

•aliij>to^  XtM3A  tgiikhaa'ivb  ffO(^it/« terlT       .&«Xll   aui^  tosit  ai«lt>i46X({  bl«K 

lo  :ftTj}!il^l«  h«&m>ifta  i)fiooo9  X«iVMvikfli  iia  »X11  9i  ota*X  tcI  beros 

ii«ji:;   9Sivi   i£ita\Bb  ti  Tsth-xo  . '7*liK»1b  msw  nti t J om  tt»idw  ^tiktom 

itntKuhiai  htUi  Bittsai  l:o  ilv^Mti"  am  to  iaatm  rfi  hbA  t^aiMj^M  ^•fiam 

to  «tfa  ad^  l«^  t«M  3%nlH^   bOM  IMiuiMlq   xo  iovjt;)  ai   hoiodoo  a^ir 

•lots*  ^0  i^liw  Bidt   vtfo  •«««  MfS     tsl^aoo  btia  0e*C»X«8| 

saia[lt;}ii  aX  be^tio  iXM^'o  ttdT"   (a)  oftii*^Jx«o  iu&ftnoloa 

(<f)   hmm  "(MXi)  »i(i  «0Y^  aitxm  ^o  «ir«Utl«  b«t«MM   *olJMteoUft 


-3- 


•Bw  Court  erred   in  striking  the  defendants'   Mflndad   ej 
0f  elaia  fro«  the  filoc,"        The  affidoyit   of  »erlta  required   to 
be  filed   in  the  iiuriicipal  court  of  Chicri^o  muat  set   up  sufficient 
facte  which*   if   true^  ^tould   ooaatitute  a  good   def enoa  to  the 
plaintiff's  f^ctiofl.        i^efendants*   aiaended  affldarlt  of  merits,  as 
defendant  ;;dmit»»  sets  up  the  saa«  facts  as  are  sst  up  in  thm  aamieA 
stateaant  and   affidavit  of  olatm  oa  set-off,        if  the  trial  oeurt 
naed   eorrootly  upon  th*.:  action  to   strike  the  amended  st^tament   and 
affidarit  of  claim  on  aet-off,   it  follows  that  defendants*   sMnded 
aff  iiaTit   of  merits  is  insuf .  ioi«nt.     in  l^Ln£i^.Lu5^er_Co.  r.  Leenart 
l^umber  Co.,  332  ill,  104,   &h®  eoui  t  said  (x^P*  106-7 )• 

«     iQ^ft    \    '^   statute   (Cahili'a    >tet,   1927,    chap.   110,   sec.   47 
ti.  «i!?iM?*^^^^'^*\''  c5efendant   'haring  claims  or  demlnds  against 
the  plaintifi    in  Buch  action,'    to  plaaa   the   n-nn,   etc.     That  statute 
«;^   ,!??  ^o^strued   in  nuaerouB  eases  hy  this  court   to  net  authorise 
unliquidated   daaages  arising  out  of   a   eontr-ct,   no^.   connf^r-t^d   with 
the  subject  ffistter  of  the  plaintiff  t  suit,   to  he   set  off  arainet 
F^?lfi''^'*JS^H    ^4i*^^•   -,^S^£^^-  24«i£.   3'nim.    227;    "argent   ?! 

g|lS"48   id.   408,     CpFTTTuUoir^  id.   521,     cjau-sHrfuljeek 
inmnSLir^MS^GSLL,   llTTd.   6±2;     Mgbie  r.   Rust,   M  i6.  33S.;^  ^ 

A  defendant  may  not   set  off  claims  for  unli  uidnted   damacee  growing 
•ut  of   transactions  not  connected   /rith  the  tranaaotien  eued   on. 
(Puncan  Lumber  Go,  t.  Leon^J_ LuiBtoer_Co . ,   supra.)     in  Citiaens  fruit 
^-^Sliafii-5514  T.  ilair,   259  111.   App,   ;i94,    the   oourt    said    (pp.   299- 
iOr )  t 

x->o  Tin      •■  "^*  *^  ®*^*  ®'  iJuagMi  liUaiber  Co,  ▼.  L.jona-d  Lumber     p., 
?•     i  r^   ^^    »    ^'^^   ^'°^-^  «®*'«   **^^1   furthar   in  heidin^.-   thai  sec  lion 

f     J       Practice  Act,  Cahill»8  at.   ch.  llo,   par.  47,   Jeeh  not 
au.horl2«  unli, uidnted   danRges  arising  out  of  a  contract  not 
connected  with  the  subject  matter  of  the  piainwiiT'c   auit,   uot-lth- 
oao'^';,,^^   ^^"^   rionre£ld<?nce  of    the   olalntiff;   and   in  Boned  lot  t.  Hour. 
<©-<  ill,  /pp.  439,   thlo  oourt   in  a  r^oent  decision  adopts   a  like     ' 
construction  of   th-   Prnctlee     ot.        In  the   absence  of   any  special 
•q^ttable  ground*    such  as    the   inselTenoy  of   the  compluinaat ,  \»o  rto 
or   the  opinion   that     mith»s  unliquidated   claim,  howerer  meritorious, 
could   not  be    eet   eff  against   the  mortgage   debt." 

Defendant*  e  claim  for  use   and   •eeupation,  beoauae  of    she  rvboenoe  9t 

•a  agreement  as  te  amount   of    rent   to  be   paid,   ia  an  unlinUidated 

claim.     Carter  t.  Jaeeph.  46  Mieh.   61^,  is  a  ease  dir  ctly  la  poUt, 

As  the  opinion  la  that  ense  le  r9rj  ohert,  we  quote  it  in  iulii 


^tvot»  isit;;  '^tf  ^tlo-#?)«)  ac  crij^Xs  "to  ^iTAbJtllji  htm  Hmmtmim 

«'«'-'^<^I   .gq)  bias  StifO'i  9di  «^I  .III  fi5«   •.i£2-Xfi6BIEl 

O-  .;ia|f 

,  i  t9  roitr 

jlcc-.''^  ■       .  ■  <  t 

-^OS  4gq)  l>-t«ft  .'xtfoj?  t   .^a  %q:^A  •xit  ©jts:  « t XjsX^  >t  jitgjpg  <imiTJfcS  A 

I  ( ooc 

,  .  nfistj;  •▼  ♦yU  I-  I  to  A«iso  aiCi  ill" 

aoi;:  .  ■""*"'■  "^^^ti  '•  t      X   .XXX  £5C 

.    nk   i-.  •         ,  ,  . 

•  "■  , 

■■• ,  J  -. 

iXXw'i  ai  4i  •#oop  99  ««««iia  x^»t  sI  sa^va  tsdi  aX  n9tnt^9  •xli    <a 


"Varttont  J*   The  ozily  question  In  thle  cas«,  is 
utetlMT  th«  defandcuit  in  an  action  can  set  off  a  elaia  for  rent 
•ad  for  herae  pa«ture»  where  the  aaount  had  not  been  agreed  upon 

or  fixed  in  any  way  by  the  parties »  and  we  are  of  opinion  that 
within  the  rule  laid  down  in  >4Mith  t*  Warner.  14  Mioh*  157 »  tho 
eourt  properly  rejected  the  saae* 

''What  would  he  a  reaaonahle  rent*  and  Tihat  would  be  a 
reasonable  ooapenontion  to  be  paid  for  pasturing  a  hor«e»  could 
not  be  arrired  at  by  any  mere  iimtheaatie&l  proeoss*  but  would 
Ikaro  to  bo  determined  from  the  conflicting  opinions  of  witnesses* 
The  elaia  vas  therefore  neither  licuidntod  nor  capable  of  being 
asoertalaed  by  ealculation»  and  therefor;?  not  sueh  an  oao  as  tho 
statute  permits  to  be  the  subject  of  a  set-off »  not  ooning  under 
any  of  the  other  statutory  prorisions* 

"Tho  Judgment  must  bo  affirmed  with  costs •* 

^n  galkonatt  t*  ^asodley.  200  111*  App«  «,  suit  was  broiight  by  tho 

plaintiff  against  tho  defendant  in  the  Konloipal  court  of  Chiongo 

•n  a  pr«iis80ry  note*  The  defendant  filed  an  affidarit  of  merits 

and  a  stateaont  of  set-off  setting  forth  as  the  basis  of  his  olaia 

the  following  items  < 

"Koep^  eare  and  feed  of  one  horse  on  farm  six  months » 
ISO  per  oonthf  v^l80|  eare  and  feed  of  one  collie  dog  on  farm 
six  months*  <;15  per  month*  490|  storage  of  wine*  eight  months* 
$30  per  ssonth*  t240{  use  of  part  of  house  and  storage  of  fur- 
niture* six  months*  #100  per  month*  |600t  total  $1*110*'' 

Tho  Appollato  court  in  affirming  tho  Judgment  of  tho  Municipal  eourt 

hold  that  the  defendant's  claim  on  set-off  was  not  for  a  liquidato4 

aaount  and  did  not  arise  out  of  the  subjeet  aiatter  of  the  plaintiff's 

onit  and  was*  therefore*  not  the  proper  subjeot  of  a  set-off*  In 

tho  instant  ease  defendant  admits  in  her  pie  dings  thKt  no  d<'f inlto 

rental  was  fixed  at  the  time  plaint i  f  went  into  possession  of  tho 

premises*  and  there  is  no  allegation  that  a  definite  rental  was  vrnr 

agreed  upon  between  the  parties*     hile  the  plead ings  etate  what* 

in  the  opinion  of  defendant*  wotild  oonstitute  a  reasonable  rental » 

this  is  not  sufficient  to  make  the  olaia  a  li  uidated  one*  for  dl4 

defendant* 8  unli  uidpted  claim  ariee  out  of  the  subjeet  matter  of 

plaintiff's  suit.  The  subject  matter  of  plaintiff's  suit  is  tiM 

note  sued  on*  dated  June  25*  1931.   Defendant's  claim  is  one  for 

«so  and  oeeupatlon  of  certain  proaises  and  It  arose  on  or  about 


'   "  '.  ■         ;    .     \:0    b»«t     '  ^  ■-■    ■■         .  .:;.■■     ■>     '. 

fcii»*Aj(.iw;  ti  f;?  ttea  .JO*  »mi  1:la-i»«>«  oo  al^^X*  a»#«r»feB»l»b  erfJ  *«ri*  blafi 
t»mjtaAXv;  «ji''    ^6    ?*o\^-.?*  3ofettf»»«   ***    5:<i  ;rj»o  ostnt:   1©o  i»ife  Aha  ^ittftflUi 

^irodiH  -ro  n*  asoiii  ii  biu  BB9iXjBtir%  ai«#t»9  lo  iiqJ;^.<^'H,i/ooo  ba«  9%u 


8«pt«id»«r  1»  1929*   That  thay  ^er«  dntlrely  ««9«rat«  «raiisue%lMi« 
at  tMlr  laceptlon  is  obTlous*   Nor  do  we  think  that  &ha  allagatioas 
as  to  th«  agroaaont  to  fix  the  rent  uonneot  dafaiidant*  b  olaia  with 
ths  snhjoet  oattox  of  plaintiff* e  suit  within  the  ■«;iaiiis  of  the  rulo 
aanounood  ia  the  ^JSwaojua  lAodisr^    easa*   Defendant  cltos  a«nifw 
yptor  gruck  Ce>  v.  Brjw©,  216  Ill»  App.  103 »  in  a^^port  of  har  con- 
tention* In  that  tmao  the  plaintiff  tirought  an  action  in  eontraot 
to  rcoorer  the  halaneo  claimed  to  he  due  en  the  sale  of  a  truck  ool4 
t«  tko  defendant,  and  the  latter  filed  an  affidavit  of  ■eritasotting 
up  a  hreaoh  of  ^Karranty  and  he  also  filed  a  claia  for  aet-off  claim* 
lag  daaag@8  in  the  aum  of  $900  heoause  of  the  hre-oh  of  warranty* 
This  court  properly  held  that  the  claim  of  set-off  interpoaed  by  tho 
defendant  arose  out  of  the  same  subject  matter  as  the  claim  of  tho 
plaintiff*  Es-wkS;  v*  I^wadst   3  Grllm*  2a7»  is  alao  cited  by  defendant* 
There  it  wae  held  that  unliquidated  damisigde  arising  out  of  corenantot 
oentractsy  or  torts  tot&lly  dlaconnected  with  the  subject  matter  of 
tho  plaintiff*  e  claim*  are  not  euoh  clHiaa  or  deaauads  na  constitute 
the  subjeet  matter  of  set-off  under  the  statute*  That  ease  !• 
•gainst  defendant* a  position* 

Defendant  alleges  that  the  trial  court  erred  in  refusiaf 
to  grant  defendant  Mary  Voreiko  leare  to  file  her  indlTidual  affldarlt 
•f  merits  after  the  death  of  the  defendant  Joseph  Horelko  imo  oilg- 
gested*  Defendomt  was  ropcresented  by  able  counsel  at  the  honrlag* 
from  the  bill  of  exceptions  it  appears  that  the  trial  court  eallod 
attention  to  the  fact  that  defendants*  original  affldarlt  of  merits 
and  original  statement  and  affldarlt  of  claim  on  set-off  had  also 
been  stricken  "for  want  of  aufficienoy.*   Csunsel  fsr  defendant  dM 
not  present  to  the  court  any  pler.ding,  nor  did  hs  eren  suggest  ts 
the  court  that  the  defendant  had  any  defense  other  than  the  ons 
presented  in  the  second  amended  affldarlt  of  merits,  ladeedf 
dofemdaat*s  osmnsel  did  nst  ask  the  court  for  Isare  to  f lis  a 


«H30  t«i$  1o  *"xc«j:<^a  iptt   t^OX  •qi$A  *Xii  SliiS  ♦f[j??>.'?'^  «v  « gtO  .^^ogt?  tO]^^ 

-sUaX-v  ■    ^:>  ^^.  I>u,a  "^5  fin 'SI  a*-  tu  d9«»ttf  A  <|ii 

»\:;*jrf.«*v^-..-    ..^-  ....      ..V     ...  •«'  ■"■■>^-     "^'^  !'--^'-    ••■■'■'■*    «1    -"^vw**  BBi 

«>rf..'    t'O  ^-.  - ^  •-.■■J    ,'.;v^>  :u     >yo    pvypT-^:-.    ,i nr» -vn '  i :is 'i 

lixliyut^;;  uX  .&»'?'3a'   »'7iEA»'i   Imkii   ftfft   Iac^I  e^^sIXs  ^aol^otad 

A  ftXit  04  •Ta«X  tel  i7ir«o  odU  j|ft«  ^AK  bi%  JUMiiai»o  c*^iuiftaet«(» 


i 


second  aaended  atateaent  and  affidavit  of  claim  on  aet-off ,  Had 
tho  cottaael  «ade  any  ahowing  to  the  court  that  a  different  dafana. 
could  he  interposed  in  her  behalf  there  mlsht  be  60«e  aerit  in  mo 
Instant  contention.  Under  the  state  of  the  record  w  cannot  hold 
that  the  trial  court  ..hueed  its  discretion  in  r.f using  leara  to 
file,  at  a  future  day,  "an  Individual  second  aaendad  affidavit  of 
merits  ••* 

The  Judgment  of  the  Municipal  court  of  Chicago  i« 
afflriaed* 

AFF2RM3D» 
Friend,  P.  J.,  and  Sulliran,  J.,  concur. 


tt&  ni  iiiteCR  &>m*<a  9cf  ysiii.lt&  B'HiiiJ   iX^-^«ci   lenL  ai  be^oq'ifi^nX  ssf  bljuoo 
oi  9rty&l  ■^l&u'*:h'z  ul  neiii^'ic&Klb  ii^^i:  b^sjjti:-  ituoo  laiti  cila   ^od^ 
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TAVID  RirTT?-rorT(3,   LOUIS   yiwHMAl  )  I        | 

and   HAPRY  FI.sHiIA!T,   for  use  of  )  f 

HOWS  DAHUKS,  ) 

AppeXleeOf  )  appbaL  JROM  iiUPjmiOl 


▼•  )        COBHT,   COOK  COUKTY. 

OTITBD  STAT^  FljSSLITY  &  miMJ^Wn  ) 

Appollant.  J      -^  O  O    1  .A.    D  2  y 

IB.  nrSTICS  SCASLAH   13®1IVS!^®D  TH2  OPllflOW  OF  TBTS  0 


John  BaJnke  aaod  i)aTi4  Hutteabergf  Harry  ViehBaa  and 
Lottio  Fiahnaa  to  reeorer  tfaaagoa  for  personal  Injurieaf  claiaiac 
that  ho  had  hooa  ahot  aaA  Injured  hy  def  sadaat  DoTld  Buttenborf » 
an  oaployoe  of  the  Flehmanst  and  that  fiuttoahorc  at  tho  tlao  of 
the  oheotlBff  wm  acting  within  the  scope  of  his  authority.     A 
jury  returae^^  a  Tordiet  finding  all  of  the  dofeadants  guilty  and 
assesaing  plaintiff's  dovagoo  at  #20»000.       The  three  defendants 
sued   out 9   in  this  eourt»  a  writ  of  error   to  rererse  the  judpMnt 
entered  upon  the  Terdiot.     (See  John  I  ateske  ▼.  Darid  i<uttenhergi 
Harry  giahaan  t  Louis  yiahaani  Gen.  iTo*  37667.)       To  enforce  the 
Judgaont  garni eteoat  yrooeedings  wore  instituted  by  Dala^o  against 
United  States  ridellty  &  Ouaranty  Coaponyi  a  oorporation»  as  gar- 
nishee.    The  garnishoo  defendant  had   issued  a  publio  liability 
poliey  of  insuranoe  to  defeadaat  **Louis  nskaan,  Loosoe  for  fargo 
iVtolf**   and  it  was  the   theory  of  DahariiOf   in  the  garni almont  pro- 
ceeding,  that   this  policy  coTorad   the  act  of  Ruttonberg.     In  a  trial 
by  the  court  there  wls  a  finding  for   the  plaintiff  aai  against  the 
garnishee  defend«nt  in  the  siai  of  $5 #135  and  judgment  was  entered 
upon  the  finding.     The  instaat  appeal  followed* 

Pending  the  appeal  in  the  garni ahaont  Matter  the  firo$ 


^58V« 


♦TTKtroO  2000   ,  wiU 


B28  .i-i.x  udS  t 

SalwiaXo  ,;.i»itirtfli  ii*ft««i®<?;  t«'j  aKjiaBiab  taT©oe«  »i  £u»aai«iV  •■bnd; 
^Af^£!8ht/^,  edi  »B-x>'^-T%>t  04  '^tt'STs  !;«  9ii«f  «  «#T«feo  «1^J  Ai  «2riio  torn 

tmr»4tm  nam  titiMK^htr^  btt»  €€X%B^  %«  wr«  sittf  Ai  fft«Dii«li»b  •Mtaljnag 
•ftswttXXAl  X««^[i0  tMitoal  M(7     .T^rlbnll  i»di  ao«v 


-t» 


dlTicilcia  of   this  oottrt  decided   th*  writ  of  «rror  In  the   personal 
injury  case.     The  court  held   tbn.t  Euttenlvorsy  at  tjfeio   blaa  th&t  ha 
«hj»t  Dahnka*  i^ae  nat  nctln^r  within  i..he  acepe  of  hla  autherityt  and 
the  judgsant   of   the  trial  court  as  to  tha  defend&ato  Harry  ?iahmaa 
anid  Louis  'Ishnan  wae  rerareed  and   the  Jud0Mnt  against   the  defend- 
ant X>aTld     uttenberg  was  affirmed.        Therenfter  ffthake  filed*   in 
the  Supreate   court »  hie  petition  for  leare  to  ap/esl  from  the  erdav 
of  reT<^r8al  entered   in  s^hie  o<mrt»  and  on   'pril  IS*  195&,  his 
petition  was  denied*       7he  garnishee  defendant  in  the  Inataat  appaal 
has  now  filed    in  this  court   a  motion  to  rerorse   the  Judgswit  agaiast 
It  as  garnishee*     It  ooatanda  t]iat»  as  the  judgment  ag^jinat  it  was 
entered   solely  because  of   the  iesuance  of   the  public  liability  polie: 
to  Levis  ]i'lclasan  and   as   there  ie  now  no  Judgnyont  sgalaet  the  defend- 
ants Harry  ^Inhsan  and  Louis  fishmani   there  ie  no  longer  any  judgnea' 
to  support   the  garnishmont  proceeding  and    that  therefore   the  garalsli 
ment  judgaent  against   it   should  be  rererssd*     Pahalte  has  net  soon 
fit   to  contest   the  instant  Motion  and   it   is  clear  that  it   is  a 
meritorious  one*      (See  .glrst  Hat .  3an!lc  v*  iiahnesutnn  Intit»>   55d  111* 

The  Jud^pimt  order  of   the  ruperior  court  of  Cook   jouaty 
an^oalod  frea  is  therefor«i  rerersed* 


VtlMdlt   P«  J««   and  ^iulllTan*  J«t   ooaeur* 


•«• 


i-sl:   5.ri  ,'    .11.    is  «|ita«rfi^ai0'3  tsNAi  iiAd  #11/!-  vxctni 

■11:. :r  ''^sl  irtu/t  it*%atl  OE  nX  »7«n£i   trtftaKfal*^  alwcX.  baa  snasriffi^  xTxtSi  9ite» 
*Iir  5?r   fJiict  Hfi^s^^fMaE.  *v  ijCtjUtg;  .»*)£  i^xj*^.  ^^t:]     .^no  au«iu9il^efa 

(.Me 

V;;i':f.-       /■•  o";     ''.'•^  .  ,a  1 ;  ■'•.ft''     t>rf^    lo    tfcv/tO    Jni«88»foifi»  •rf'T 


Sriiw  ^- 


1 


/ 


iJWB 


tOWY  MA  X 
EATZ3  ma:; IMS* 


AppuXlMIs^ 


▼• 


?0M     ULAH:  Mid  »Ai«T19R  B* 


2  fi  ( • 

MB,  nanri  scAHLAH  nnavmnn  m  onncw  or  te 


<^ 


'Pn 


^ 


Uolak  Wid     altar  H*  Fitiwx  i»  «a  netldA  o^   fraud  eM&  (iee*it« 
Tha  •«••  9a»  triad  toy  the  oeurt   »itJKmt  a  jury*  bath  d«f«iidaa%« 
WW  faiMi  guilty*  and  plaintiffs*  daaacao  ««>'•  aaaaaaad  in  ika 
aw  t  $1»C14«40, 

Tha  daalarattau  aXlagad*  ia  »ttk»taaaa»  tisal  plaint  if  fa 
wmf  iziduoad   to  aanrajr  to  Ja«e«  '^alnay  and  Aima     alaejr*  his  wifot 
UmIt  fam  ia  naeaaoia  la  wxctaaaca  far  owrtaiii  raal  a  •  tat  a  la 
Chiaa««  V  falaa  aad  fr&uSulant  rapraaaataK  ia«a  aada  ^  dofaadaflM 
ta  plaintiff*  ia  refiir«aB«  va  tlia    ;]iiabi|sa  prapartj*  whaxaliy  plaia* 
tiff  a  "vara  dftoairad  and  daaasad* 

t^afondantit  «»rnoRtl7  Qantand   v)x  i  tiMy  «a«a  aat  givaa  a 

fair  and  la^rtial  trial  ^y  tlM  aa«rt«  and   U  auppart  af   thia  aaa- 

iaatlau  thaj  e^ll  our  attantiaa  ta  a  grcnt  aany  part*  af   tMa  aill 

•f  axeoptiana.     i%  vauld  unduly  lanstlMB  tJUa  apiaiaa  an<i  a«rra  na 

uaaful  purpaaw  f or  tia  to  aita   tMi»  aaajr  parta  af  tha  till  tluit  alaarlj 

auppart  tHa  eantaatlaa  and  whiali  kmw  faraad  ua  ta  tha  aaaaluaiaa 

tlMit  a  due  regard  far  tte  ardarlj  and  prapar  *duiniatratiaa  af  juatiM 

raquiraa  thut   ihio  aotiaa  h«  ratriad* 

Tha  JttdpMQt  af   tha  .^upariar  euurt  mt  Oaak  aauntj  ia 
tararaad  aad  tha  aauaa  ia  r« 


Ariaad,   F.j,,  aiM  nuUivaa.j     ««.«.S^^'^^'  *"" 


v 


ecff« 


Ci-f,<  rwfct-i 


Ail^^  ^^.«^'.->   TO  *;^      .    .^r\.«>  ^!^>«'^  «  o«  fM»AJin«ir4i»  mw  1Xm<q  iquI'  Ofi^nM 
\X'^  -^^<^  «4<t  'lt»  «#t«t  VHW  niU  iHl9  «l  '^''  <xol  "?2r 


/ 

/^"' 

^-^""J 

o--; 

/ 
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IL01I/\  JASCniK  and   JOE  JAHCSIK, 

Appellees^ 


T« 


aoTSRJSiaw  camp  of  th?;   rooDicsir  of 

TBB  WCELD,  a  oorporRtloa» 

Appellant* 


AWBAl  FPOM  mm  CI  PAL 
GODT,?  OF  CHIC/.OO, 

280  I.A.  624 


MP.  JXrSTICiS  SCASLAff  JDISLIVliRliiO  THIS  OPIVIOH  OF  THl  COWT* 

this  is  an  action  at  law  upon  an  insurance  certiflcHtc, 
The  ease  was  tried  on  a  stipulation  of  facte  before  the  court, 
without  a  jury,  Judgaent  was  entered  for  plaintiffs  ia  the  bum 
of  C913,50, 

Oo  Oee^sber  14,  1916,  defendant,  a  fraternal  insurance 

aasoeiation,  lasued  to  John  Janosik  an  insttranoe  certificate  which 

provided  for  a  |1,000  de^th  benefit,  payable  at  hie  death  to  "Ilona 

*  Joe"  Janoaik,  for  which  the  insured  wae  to  pay  4l«25  Monthly. 

Oa  July  10,  1931,  the  following  letter  wan  seat  by  the  '^Sovereign 

Olerk"  (Mational  Seovetary)  of  defendant  to  Janesiki 

"SoToreiga  Co^,  ^oodaea  of  tho  WtrU 
Oanha,  leb. 


Office  of 
John  T.  Tatoa,  SoTereiga  Clork 
W«0*W  Bttildiag 


174  lad. 
J.  Janieik 
Seteeaod  .'^oyerelgai 


11, 000*00 

HOBUBOat 


July  10,  1931. 
Annually         M«athly 
$2<.7« 

a 


m 


t8*sa 

♦a» 

|I*BB 


1   am  ia  receipt  of  your  l<!tter   of  r>»c<3nt  date  wherein 
you  Bake  inquiry  relritire   to  exchanging  your   proeeat  certificate 
f«r  the  Ordinary  v/hole  Life  covtifioato. 


( 


1S9.A.I  08S 


{ 


SH«t£ 


£SX  lO  li* 


kit  iiild^IVli^M   TLAJOLVJQ   a:}. 


«jti'  0  n0ii»lanliai  »  ae  b^txi  uam  »9wt  mitt 

,0ff.SI9*  lo 


.IMX  «CX  xXi/t. 
"(XtiittiittM  YXX»~^iiWKA 


. 7  nrfot 


^lirr 


994 000,1 


.tall  *TX 


fciciMlv  •tMb  t«ro»it   le  1K»^1»X  Xtnix  t«  A^»»«t  oi;  M«    X 


-a* 

Tou  hare  Buffloiont  credit  to  enable  us  to  Issuo  to 
you  aa  Ordinary  hole  Life  Certificate  for  11.000 »00  dated  back 
11  yoars  which  of  courao  BoanB  that  the  Paid -up «  Bx% end ed 
Tnouraneo  and  Cash  .surroader  raluee  will  be  eff  eetlTe  for  the 
madler  of  yeare  the  oertif ioate  le  dated  back* 

The  rate  yoa  will  be  required  to  pay  on  the  oertif loato 
will  be  the  rate  as  fixed  for  the  d^^ted  back  age  which  ie  ^29#44 
annually  or  '^a»8S  monthly  as  ■pacified  for  ac«  41  •   Your  attention 
l8  called  to  ihe  fact  that  a  p<arlod  of  three  yoara  Bust  elapao  froa 
the  date  of  the  iseuanee  of  the  new  oertlfloate  before  the  caah 
surrottdar  or  loan  valuoo  will  be  aTallable  to  you# 

fraternally  yours » 

J*  T.  Yatoa 

JT7«Iffi!K»0L  PtJ70  Sorerelffn  Clerk  i 

Caagp  174  Ind* 
J,  Janisik 
liable  31/7 •• 

On  the  face  of  that  letter  Jaaoslk  replied  as  follows i 

"John  T«  Tat 08 9 
Sorer eign  Clerk i 
Woodaen  of  the  'orld* 

Iste^aed  &eTereig&  Clerkt 

I   BM  desirous  of  accepting  the  preposition  as  outlined 
in  the   abore  lettert       Tilnclosed  here^'vith  pleae^?  find  ay  old 
certificate*     illndly  issue  ate  a  new  certificate  an   abore  described* 

X John  Yanoslk 

Ifeaber" 


Oa  July  31 »  1931 »  a  new  oertif loato  was  issued  in  the  naae  of 

Jaaoslk*  On  the  first  psffo  of  the  oertlfioate  apK^ears  the  followingi 

"Partlclpatlac 

Ordinary -Whole  Life  Certificate 

Rates 

Ate                                                                                                   Monthly 
41 I 2,55 

Certificate  Ho,  The  Sererelgn  Caap  quarterly 

W-10««293-L  of   the  Q  7»5a 

VoodiMin  of    the  v  orld 

Seml-Annunlly 
•  10*08 

Annually 

♦ dAjJA 

A  Tratemal  Beneficiary   \sseolatlon  Inoorporated 
Under   the  Laws  of   the  r>tate  of  Webraeka 

Referr«'i    to  Herein  as  the  Asseolatioa 

Hereby  Issues  this  oertlficate  to  Jeha  Jaaoslk,  a  mm^mr 


«^a. 


nci"T?^^3^  KmY       *^  e:;^  "XOl:  b^ili  -na* 


OVin     JO-ORll-YIX 


la'vroXXot  B£  LelXq^t  ^Jta&fist  icsifdsiX  ^«e(l  t«  ftMil:  •£[!  aO 

«&Xi<»-  euii  to  a«iaf»o«W 

bXo  TR  *siilf  s»«»Xg  ri$i»ft"i#ii  p099t*^M       ,'X».i*sX  OTOcTja  stf4  nl 


90  «& 


Xlt^itattp 
XllAueaA-'Xsm& 
XLlauaxiA 


l|ii|W|[y  [ilH 


qptfiO   l3Sl«Y»V«a   lily 

mdi  to 


t» 


«3- 

of  Causp  Me*  174y  Stato  of  Indiana*  a.i:»l  upon  receipt  of  Qraiefaotory 
proof  of  death  of  the  said  m<sv^nt,  wHlle  In  ^od   is;t:^j<]^lztg»   the 
Assoeiation 

Death  Bonef its 

fill  Pay    Oae  Thoussrad  dollRra  (11,000.00)  to  Ilona  aad 
Joe  Janofiik  —  Wlf«  and  son,  the  hear^fietsry  or  ■ben^fioiarios  uuridor 
this  osrtiflcate;  or 

Cash  svtrrendar « 

Will  i^  the  Gash  Surrender  Valuo  according   to  para«;rap]fe  2, 
pa^e  2  horoof {  or 

Autonatie  PremluiB  Loant 

Will    Jvanoe  Amtometio  Proaiua  Loans  as  set  forth  in  pai%.«- 
graph  3,  pa^^e  2  hereof}   or 

P&id-Up  or  Ixteniied  Xnsurajooot 

will  Grast  JPaid-tIp  or  ^tom(!a4  iBamriiiioo  in  aeaordoJieo  with 
paragraph  2,  png®  2  hereof. 

Thio  eertifioate  ia  issaod   in  eeusidoratioa  of  tho 
v«^r«atiee  end  agrecfin^ats  oo'itained   in  the  application  for  neasborBhip, 
the  application  for  exchsiage  of  cartifieatee,  and  in  further  consider- 
ation of  th®  psywent  to  the  Aoseoiation  of  the  aoa  of  |2»55  for   tl»e 
month  in  ^hich  this  oortif ioate  is  dated  and  the  payment  to  the 

ssooiation  of  ^2 #95  on  or  h^^fore  ths  last  day  of   saeh  month  there- 
aftor,   siccopt  ao  provixled   in  the  non-forf oitur@  options  on  page  2 
hereof* 

This  ©ertlfieate  Is  issued  and   ncceptad  "Jfith   tha  sxpre^s 
ogreeeent   that  tho  proTisions  and  henefita  contained     n  thie  and  the 
three  succeeding  pagea  hereof,  and   in  any  BUthentieatail  riders 
attached  hereto,  form  a  part  of  this  contract  a»  fully  as  if  recited 
orer  the  signatures  hereto  affixed* 

The  Taluee  as   set  out   in  Table  A,  page  5  hereof,  shall 
apply  to  thie  ositlficate  as  if  issued   on  the  let  day  of  July,  1920, 
'but  sueh  values  shall  net  he  nvallahle  to  the  saezaber  until  after  three 
years  from  the  dat&  this  certificate  is  issued* 

This  certificate  is  iseued  at  Ocuiha,   fehraska,   this  31st 
day  of  July,  1931. 

W*  A*  Vraser 

President* 


"(inVpWcted  and  countersigned  •! 

Attests 
J.  T*  Yates 
Seoritary* 

I  have  read   the  abov?  oertifieate  and  accept  the 
saiBO,  and  warrant  that  I  aa  now  in  good  health  and  hare  not  boon  alck 
or  injured  since  the  date  of  ay  application* 
tlAX)        This,   the  day  of  ,  19 


(^estber) 

^Zti'l'^?^.  ntness* 

financial  neoratary.* 


»liole  Life 


-€- 

)A 

..-T»a  fiiiNKi 

JCOfXAtWBill    bpfwHStXS?    t^   9T7-6t«? 

c  ^* 

«         ■ 

imnA^  a€ 

min*tbi»9x^ 


Thfl  aecood  paga  of  tlie  o»rtlfi«ate  contains  **ope9ial  ProTltieat  and 

Condi tlonay**  but  only  the  oeeoad  and  third  need  b«  mentioned* 

The  seoond  is  as  follonst 

*2«  Cash  3urrender»  Loan  Value*  Pald-Up  and  ticstended 
Insuranoot  After  thirty-six  nontnly  payments  shmll  hare  \»a«a  mad« 
on  this  certificate  antJ  aftar  three  ye':ira  from  the?  d  te  of  the 
IsBUanoe  of  this  certificate  to  tho  meaborf  should  the  meotoer  fall 
to  pay  any  subsequent  monthly  payment s»  the  member »  'j^ithin  thres 
months  after  £ue  date  of  the  monthly  payctent  in  default »  but  not 
later*  upon  written  application  and  Itgal  surrender  of  this  oerti- 
flcate*  may  seleot  one  of  the  folloTVing  non-forfeiture  options t 

Option  («)•  the  Cash  ^^^urrendsr  Value  set  forth  la 
Column  1  of  Table  A  on  page  5  hereof  for  the  period  at  tho 
end  of  whleh  premiums  have  been  pall  In  full*  or  in  lieu 
thereof  the  loan  value  set  forth  la  said  table*  with  interest 
at  the  rate  of  not  more  than  6  per  cent  per  anaua»  payable 
annually  in  adYanoe* 

Option  (b)«  A  Paid-Qp  Certlfieate  for  the  amount  sot 
forth  in  Column  2  of  Table  A  on  page^lwreof  for  the  period 
to  the  end  of  mhioh  premiums  hare  boen  j^A   In  full* 

Option  (c}«  iJcteaded  Xnauraaoe  from  such  due  date« 
for  the  ameiuit  of  the  death  benefit  on  page  1  hereof*  but 
vlthout  Total  and  Permanent  Disability  Benefit?*  for  the 
period  spocifiod  in  Ooluan  3  ef  Table  A  on   page  3  hereof 
for  the  period  to  the  end  of  whloh  premiioui  hare  been  paid 
in  full. 

If  there  be  aiiy  indebtsdnoua  against  this  oertifioatoi 
the  cash  surrender  ralue  set  forth  In  Column  1  of  Table  u  am 
page  3  hereof  shall  be  reduced  thereby*  and  the  value  ef  tho 
options  above  named  shAll  be  deoreased  proportionately*" 

The  third  is  as  followsl 

"3*  Automat; io  Premiiai  Loaai  After  thirty-six  monthly 
payments  on  this  certificate  ishall  have  been  paid*  If  any  subso* 
qaeat  monthly  pcyoent  be  not  paid  on  or  before  its  due  date*  aad 
If  the  Ddmber  has  not*  prior  to  euoh  due  date*  selected  one  of  tho 
options  available  under  the  non-forfeiture  provisionn  of  this 
certificate*  the  ssoolatlon  will*  without  any  action  on  the  port 
of  the  meBBber*  advance  as  a  loan  to  the  said  member  the  amount  of 
the  monuhly  psyiaents  required  to  maintain  this  oertlfienie  in  foroo 
from  month  to  month  until  such  tlaue  as  tho  accumulat«)d  loans*  to- 
gether with  oompound  interest  thereon  at  the  rate  of  five  per  cent 
per  annum*  aad  any  other  indebtedness  hereon  to  the  Association* 
oqu0LL  the  oash  value  hereof  at  the  dnte  of  di>fault  in  the  paymont 
of  the  monthly  payments.   hen  the  eald  cnsh  value  has  oeen  oon- 
stBied  in  leans  advanced  and  interest  thereoa*  thoa  this  eartiflcato 
shall  beoooM  null  and   void i  provided*  that  while  this  eertificato 
is  continued  in  force  under  this  provision*  tho  member  may  rt^eumo 
tho  payment  of  monthly  payments  v.lthout  furnishlae  evldeaee  of 
laourabilityi  and  the  nccuEtulated  loans  and  Interest  the  con  shall 
beeeao  a  lion  upon  this  eertif  icate  and  nyu.ll  continue  to  bear 
latercst  at  the  eaao  rate*   Provided  further*  that  such  lien  may 
be  paid  in  whole  or  in  part  at  snv  time  by  the  mexober*  but  if  not 
pold  said  loan  and  aectianlatad  Interest  thereoa  shall  be  deduoted 
upon  any  settlement  with  the  member*  or  from  tho  amount  payable  at 
tko  death  of  the  aembor," 


fn9t»ia 
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Ob  page  three  of  the  oertifleate  it  contained  ''Talile  A  Cash 
Surrender »  Pald-Up  and  Extended  Inauranoe  &nd  Lean  Valuee  Arallable 
in  Accordance  ^Ith  the  Prorlslone  of  Thla  Ccrtifie^te*"  The  taliXe 
•ete  forth*  in  reepeotlTe  columns »  the  "Caah  or  Loan  Valuet**  the 
"Pald-Up  Ineiiranoe*  emd  "jact ended  Inejiranee*  at  the  end  of  each 
certificate  year.   Janoisik  ceased  paying  dues  «.fter  Hoveaherf  1^3I* 

Plaintiffs  oontend  that  the  extended  insuranee  feature  of 
the  a^reenent  between  the  parties  ivas  still  in  full  force  and  effeot 
at  the  tlflM  of  Jancalk*s  death* 

Defendant  etates  ite  theory  as  followsi   "PlalntlffB* 
decedent  In  heocmlng  a  aeaber  of  the  defendant  agren;^  to  taake  aenthly 
payaents  of  l^l«25}   the  first  oertifleate  contained  the  defendant* e 
pz-oalee  of  a   deHth  benefit  onlyf  that  a  second  certificate  was  ieeuod 
on  July  31 »  1931 t  in  exchange  for  the  first  certificate*  The  second 
certificate  required  the  decedent  to  make  a  monthly  puyaant  of  $2*56* 
It  granted  certain  oash^  surrender  and  e:xtendQd  insurance  7£uLue8#  but 
it  provided  that  *  such  valuee  ehall  not  be  available  to  the  neaA>er 
until  after  three  years  from  the  date  thla  oertifleate  le  ieeued** 
Decedent  paid  no  aeeeonnat  after  HoveiBber»  1951 »  and  was  suspended 
therefor  ipao  facfeo  on  January  1»  1932)  that  when  decedent  died  on 
IVoveBber  11 »  1033»  he  had  been  su&pended  froa  the  defendant  aasoolutlon 
and  his  oertifleate  wae  void*** 

Defendant  adalte  that  a  nuub'^r  of  courts  of  last  renort 
"have  oonstruerl  a  prior  and  differently  vTorded  contract  of  Ineuraaoo 
(issued  by  this  defendant  at  a  previous  date)  againet  the  dofendant» 
on  the  natter  of  extend'?d  insurance «**  but  It  contends  ihat  Jancslk 
did  not  get  the  saae  kind  of  certificate  that  was  Involved  la  thooo 
cases*  The  oases  referred  to  are  Hlggins  v.  Sororolgn  0— >f  ^«  0*  y*t 
141  So*  (Ala.)  562 1   Jones  v.  rjevereign  Camp»  #»  0.  W«»  67  S*  ¥•  (36) 
(Tenn.)  159|   Daly  v*  Sovereign  Caap«  W,  0>  W»»  44  S.  *•  (26)  (Mo.) 
'^»   Sovereign  G«ap»  J>  0.  w.  v.  Iaaaley»  69  8.   .  (2d)  (/rk.  27»1| 


9l4»S  met     ".^Jatniityo  Bix£T  ^0  9ml9Xyf9T^  »fii  ^k^i  »tmak^9mA  «. 

^   X  ;'.*<faaY9K  x*^!iF  ^uh  :s#j:t«%  i»*»»»9  ICi»«Cftl.       <-XKi»t;  •9'««ili<xeo 

aui   Cv   $iJAXi«7«  »iir  ioii  XXsiia  n»uX»r  ltidil»  *  li^iU  JbsbivoYt  ^i 
^•li^ii'Hii  vL  9i$niilti4-ito  alii.!   ft^^h  sjcCa  stoil  8%j»eT,  odoil^t   %«4^tA  lliOM 
bmbn^qn^mt  urv  baa  «XC9i  ttptfnavoV  x*Hi8  <at«»«e«ciii  &c  hiaqt  Iciibso^ 

iot#^lo«liA;>  Jlt.al»n^^«fe  ftii«  ^oal  i>®l%ii«C4ilfia  4k9«tf  iraii  »d  «££«^X  tXX  ti»<iB»7e1^ 

*.  blov  ih»w  ei^A»i)Xiji.#a  aid  6r 

jtiaon^l   ipisLi  fitftfiJvi^o  ii  ^W  *«  •oxi^Tuani  l^ba^ix»  la  «al^a«  »xl>  no 
•««(;)  nl  f^vX^vni  aMr  ia^ri  i^tm9k%i$7tf>  Ia  t«ii<  •«»«  act^r  «av 

(ft«)  •»  •«  Td  e»y  *Q  *y  »<>  .^:     ^'=^^*  (.*XA)  «au  i*X 

(,««)  (MB)  *'/  »•  »»  t^y  %o  .     t  xl2iL    ^"^-^^  (.it«»r) 

l?irs  '  .3f^rv)    (fcS)    «      *a  t"i  ^^eXaag  ^y  >W  .0  >V  «q>twO  «»l«aav«a     J«fi8 


Sorer elgn  Canp«  V«  0»  W»  t.  HardCOi  66  S#  =♦  (2d}  (Ark.)  648* 

defendant  further  contends  that  the  e«a«  involTas  only 
thft  oonstruction  of  th«  second  oertiflcato  of  insuranco*  Vlaintlffs 
contozid  thct  there  is  Involred  not  only  e  oonatructlan  of  the  seowid 
eertlficate  1»ut  the  letter  of  July  10,  which  contains  the  offer  froa 
defendant  and  the  signed  acceptance  theroef  hy  Janoaik*  /ve  paragraph 
six  of  the  second  eertlf icate  speelfie^lly  provides  that  th« 
application  for  exchange  of  eertiflcat«s  is  a  part  of  the  e^eementi 
hoth  the  certificate  and  the  letter  of  July  10  aust  he  considered  in 
determining  the  contract  bet-een  the  partien.  But  aeide  from  ^ho 
fact  that  defendant  made  the  letter  a  part  of  the  ngreament^  defend- 
ant's argument «  ^hen  o artfully  analysed «  amounts  to  no  mores  than  that 
the  contract  is  susceptible  of  two  interpretations »  and  9r9n   if  suoh 
is  the  situation  the  contract  must  be  given  the  construction  most 
favorable  to  the  inaurert |  and,  further,  if  the  present  certificate  is 
•iftlguoas  the  letter  would  be  proper  evidence  to  aid  in  detonalning 
"What  ^as  the  actual  agreement  between  the  parties.  That  the  rule  of 
construction  that  if  the  terms  of  the  contract  of  inauranee  are 
ambiftuous  the  contract  must  be  given  that  oonatruotion  moot  favorable 
to  the  insured  applies  to  fmternal  insurance  associations^  s««  Daly 
V.  Sovereign  Camp>  W«  0»  ??♦#  supra t  p.  232#  The  letter  of  July  10, 
in  our  judgment*  has  v^eight  in  determining  the  contract  betveen  the 
parties.  Defendant,  in  its  reply  brief »  argues  that  plaintiffs* 
statement  of  claim  is  baaed  upon  the  certlfieate,  alone,  and  thtit 
therefore  the  letter  of  July  10  oannoi  be  considered  ati  a  part  •f 
the  contract.  It  in  nuff  icient,  to  ray,  in  response  thereto,  that 
a  ouae,  like  the  instant  one«  in  the  Municipal  court  of  Chio  ae  is 
vhat  the  evidenoe  makes  it,  and  that  this  rule  prevullt  in  first 
class  oases  as  well  ap  fourth  class  oasos*   (See  the  late  easo  0t 
jt«ilig  Vt  Continental  Casualty  Go*»  pp#  Ct#  Oen#  Vo*  37896*) 

defendant,  ia  ite  reply  brief »  argues i   "That  the  wh«lo 


-■•»"»•'  - 


^„  aeriowi  »».  <«W  i>"i>  »»«*»•»  ""'*^*  *it=<.««^ 

,^,  n...  .^  o«  0.  «»»«*  .^^^^  ^*'""'  «-'  ''"^^  """" 
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.OX  ^  ^9  «»**X  ,K^     .««  .*  .252ii«  ...IjO^'U-'BB^i'-SW***  ' 

,„*  H„.  .»n.x.,  .«*,..ni«.»  .«  «.*«  »•»•<'  •'  -^-^^  '•  '"-•" 

„ .Xl.T.*,  .Xut  .M»  »««♦  »«-  ."  '-^  "«»'''"  ** 
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eag*  tu»ii«  on  tie  language  uaad  oa  the  first  page  of  tho  cirtlficato 

»  *  *  whera  the  olaar  coaoluslon  is  that  no  values  shall  be  availablo 

until  aftar  ♦throe  years  froa  the  date  this  certificate  Is  issued. 

This  oertlfioate  is  issued  Ihis  5lBt  day  ol  July,   li31#«" 

SafdndfiBi.  relies  upon  the   italicised  words  of  th«  follOTciag 

paragraph  of  the  second  oertilieates 

"The  values  as  set  out  In  Table  X,   page  5  hereof »  shall 
apply  to  this  oartiflcate  as  if  Issued  on  the  let  day  of  Julyi  1020^ 
but  suoh  values  shall  not  be,  available  to  the  aeaber  un^il  after  thrpo 
jf^ears  from  the  date  "thljg  .oertlfiftete  'is  i8»u<sd,»/  (Italics  oursTJ 

la  our  judgment  these  words  refer  to  the  vrithdrawal  privileges 

available  to  the  insured  ("the  mesiber**)  only»  and  not  to  the  keeping 

of  the  insuraaee  alive  for  a  certain  period  while  iaeur«»d  is  living 

nor  to  the  rights  of  iha   beneficiaries  after  the  insured's  death* 

The  cases  to  «hioh  defendant  has  oalled  our  attention  support  this 

interxnretation*  To  elto  again  the  two  important  paragraphs  of  the 

letter  oent  to  .Tanoslk  by  dcfsndant  on  JiUy  10»  1931i 

"You  have  sufficient  credit  to  onable  us  to  issue  to 
you  an  Ordinary  .hole  Life  Certificate  fox  1 1*00.:  .00  dated  back  11 
years  which  of  course  meano  that  the  Paid -Up t  'xt ended  Insuraaoot 
and  Cash  TiUrrender  valuea  will  be  effeotive  tvv   the  number  of  yj&ri 
tho  eertlfleate  is  date<^  back* 

The  rate  you  will  be  require.!  to  pay  on  the  certificate 
vill  be  the  rate  as  fixed  lor  the  dated  bfck  age  which  is  \2C#44 
annually  or  $2 .55  monthly  as  specified  for  age  41.  Your  attention 
iB_c^lled  to  the  fact  that  c  period  of  three  years  lauci;  elapBe~Tr<Mi 
the  date  of  the  Ij^jyiance  pi  the  new  certificate  before  tVy  cash 
eurrender  or  loan' values'  Till  be  available"  to  you."   (Italics  ourp  . ) 

In  the  first  paragraph  it  states  "thst  the  Paid-Upt  axtended  Jnsuranf  t 

and  Cash  surrender  values  will  be  effective #*  ete.»  but  in  the  Itali- 

tised  portion  of  the  second  paragraph  the  extended  inouraaoe  feature 

is  omitted.   The  Italiolzed  words  la  the  paragraph  of  the  second 

esrtif ioatoi  upon  which  defendant  reliesf  state  that  the  values  set 

out  in  the  table  shall  apply  to  the  oertifleate  as  if  issued  on  July  1» 

1920»  *but  suoh  values  shall  not  be  available  to  tho  member  until  after 

three  years  from  the  date  this  oertifleate  is  issued. **   hen  the 

whole  agreement  bet^^een  the  partler,  the  letter  of  July  10  and  tht 
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scoond  eertlflcsitei  Is  c»n«ld«r«d,  it  a«e»9  rsasonably  crlssr  to  U8» 
•specially  in  the   ligbt  of  the  aforeaaia  'faeialoa*  of  the  slater 
states,  that  the  agreement  difforentiatee  batwesn  privileges  granted 
■to  the  member"  (Janoelk)  and  rights  grantod  to  the  b«nRfioifirleB 
under  the  certificate.  TLe  letter  of  July  10  statot.  that  Janoslk 
had  eufficient  credit  to  enable  defendant  to  issue  to  hi.  an  ordinary 
whole  life  certificate  for  |1,000  -dated  back  11  years  *hich  of  ooureo 
■•one  that  the  Paid -Up,  ^.:tajnded  InBurnnoe.  and  Caeh  -urrender  Tt^luea 
will  be  effectire  for  the  number  of  ywars  the  certificate  is  dated 
back."   Under  the  old  policy  the  rate  ma  ta«25  per  aonth,  while 
under  the  new  policy  it  was  $2«55  per  month.   At  the  tine  of  the 
iecuance  of  the  second  certificate,  aooordlng  to  the  dater)  back 
provision,  it  was  in  ita  eleventh  year,  and  according  to  the  extended 
insurfnoe  table  (fable  k)    the  policy  had  more  than  ten  years  to  run 
after  Yoveaber  50,  1931.  Jancsik  died  on  ^yoveabsr  11,  1953, 

The  judgiuent  of  the  Municipal  court  of  Chicago  1b  Pfflriaed. 

]*rlend,  r.  J.,  and  jullivan,  J.,  concur* 
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Mlt.  jrOSTICB   iSTJiJLlVAlf  MLIV^^B  tHS   0?IiIO»  OiP  'lifeS  OaUKT. 


Thlt  itpp«fil  ftvcks  tlie  rtrrttrftal  «f  •  JudgM«nt  for  <l«f9iulant 
ent«re»1   in  an  actioa  Iftirooglit  by  pldlatlff «  Harry  9rAimm$  f«r  persmuil 
lajurl««  All«ge<3   bo  haTe  l>«i<aii  rseeiTcd  Iq;  him  wjkvdi  his  bnreo-dratm 
VRffmi  iva9  struck  ^y  ^iiSf&nd&jaVB  aateaebl]L»  tru«k*  V«     uttetloti  arie«s 
on  th«  pla.-!^dins8« 

Bnrold  P«d«raoii*  Uio  azily  ayt^itaaae  %%  thm  a«<>i(l«nt  t«stl-> 
fl«(9   in  plaintiff's  liabalf  thatt  v^hile  ofcHnfilac  aa  a  paaaeng^ar  on  tht 
front   plsitfom  of  a  »outhbouad     estorn  aT«^nua  oar  on  tha  iMrninj;  of 
lovoB)»«r  29 1  1932>  he  paaattd  plalatifl  driving  hia  horao  and  wa^on  at 
•rand   «tTa«uo»  ^hioh  vce  mliout  two  blocks  nortli  of   Uio  arridontt   that 
at  tlMt  tlae   thera  was  a  llti^ted  lamtern  cm  th«  roar  of  plaintiff*! 
vacMtt  httt   it  had  no  rc^  gl»b«  on  itt     th&t  ho  allghtod  fr«i  tho  atroot 
oar  as  ho  approachad   I^iltoii  otroat   to  ^   to  hia  plbeo  of  anoloyaont  at 
IMQ  Torth     ostorn  s.Tenua}   thot   ahea  he  roachod   tho  build  ing  «horo  h« 
was  amployarf    it  tras   6  a«ai«   and   "duakt"   and   that  he  oould  diiitlni^lsh 
ohj«eta  at  a  dletHnoe  of  400  fo«t{      that    ' oatern  aveaue  waa  a  parod 
atreet  and   it  waa  dry  that  aioraiagl   tlMt   the  eaat  curh  «aa  IS  or  SO 
foot  froM  the   eaet  rail  of   tho  street  oki    ir&cka*  and   tha   aent   eurh 
S  or  10  foet  freK  the  »Oi»t  raili      that  there  aaa  an  extenaiTO  rallrea« 
TiadMct  eeroral  huaired  font  north  of  Fulton  otreett  nnder  whieh  traffio 
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.......    i...   .f^    ^eui*   n^l«t««»  *-^*  ^'*  .iw  II  b»  <••**• 

t    .     %^    itfjwa    t4«l    fc9Yt«Mil   X«lflT»«    *»»^«" 
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•B  *»jt«m  «T9nut  pn««9d|     that  tii«  upgrade  from  (he  south  ertd   of 
thff  ▼laduet  td  th«  Btr««t  l«V9l  of     ootorn  areaao  wh«  about  176  footi 
thfttt   as  he  »to<Ml   in  front   ^f  fal«  plaoo  of  fiwaploywmt,  hio  attoatlon 
WR(5  attracted  hy  tho  elattor   of  plaintiff*  u  hor8o*a  heofja  on  tho  payo- 
Hont}   that  h«  turmx'  tc  th^  north  0«tl  »mi  plnlntiff  driving  his  haroo 
in  the  ooi.thhounu?   ptr«<?t  «j«r  trf»ck  ai  nbout   al^ht  or  ten  railoo   na 
hou^i   that  he  ami  AeS^ndimt*  e   truck,  »a«©  eo»lne  south  nt    shlrty-firo 
»llcs  sa  hour,   atratJcllnfe   the   f/eH   street  ear  r#.,il  and  ahovt   75  foet 
*«hiad  plaintiffs  ivagonj   that  he  hs&ra  a©  note©  or   Round  from  the 
truok,  aad   thai   th«   fcxuok  .taruak  plaintiff  a  «^on  In   th^,  re«.r,  abMtt 
20<J  foot   south  ot    t.h..  Tiaduet  m  mhout  25  f#«t  .^ft^r  reaching  the 
otreot  lerol  of     eotern  avmu^i  and   thai  j^iai-itiff  »,.»   thrown  to  tho 
•  txeet  rroin  th®  ooat  of  hi«  *agoa  and  ..««  t«k-,„  uaconsclous   to   tho 
hoapital. 

Pe«0Xefn  te»tifl»4   further   that  ho  «a«  ot^ndln^  ^hout   75 
ftet  n^aa.  th.  point   of    i«p...t,    i^t,   fro.  the  riaduct   to   th.t  point    tho 
Duii.ings   on  both  aid.,  of  .««t«rn  aT.nuo  are  flro  or  aix  otorlo.   l„ 
iiel^htj   that  ha  did  not  «e.3  a  lighted  lant^^n  on  the  w,^on  ,ffr  ho 
I«.««d  tho  wagon  at  Grand  .yenuo  on  the  .tro.t  car,  ,nd  that  tho  lan- 
tern w^,s  out   after   the  aoeident.  but  ^^r.  wtr»  ,he»  he  f«lt   it. 

Plaintiff  testified  on  dlr.et  ex.«l„,tion  th«t  he  *a.  driyint 
••utb  on     eetorn  ar^nue.   approrchln/r  mtoii  etreet,  at   6  a.>*  on  tho 

»orni,v,  m  ,ue«tioB  wh.n  hi.  ^.gon  w..  .truelr,   and   that  ho  *a.   thro*. 
i^om  it  una  he  r.,gainod   con^cloueneee  in  the  hoepltal  a  day  or   two 

l»t.r.       Ho  toetlfiod   further  on  rebottal  that  he  wont  to  hi.  .lahlo 

at  5,40  a...  th«t  ■oml.g  and   .pent  abont  flftoon  «lnute.  harne.ein. 

Me  hor.e  and  ele.aiaK  hi.  l.a,tern,   ^  that,  after  li^htin.  hi.  lan- 

frn.  he  droro  fro«  the   ,tablo  at  5.55  o...  a«i   trarelod  about  a  .ilo 

Mil  e  half   to  .here  tho  accident  happened. 

mioe  onioer  John  P.  o^Brien  te.tified   U  defendant.. 

^•half  that  h.  reached   the  eoon.  of   the  accident  at  5i55  a...  ^ 


•st- 

»«  taft  AtL'o^  *K*  mr'i  •b«TiQr«r  •£$  iMdi     tNiMa^  •mrw»  «r2»io»*  «# 

...      i.SU::.. 

<TT    ?ii« c      : ■  f .  i '  r. •  • .'  *i       r     i.- r*   '  •  tl i     r  y j>: j -jy  1    tfi i t IJ a r* i    n « ff -Jo i's irt. 

•  -'^r.^  9At  fefrae lifts 

^i«ia«otiui  ««#u«l!«  ir««l^n  t0«tf^R  iiuiqe  M«i^  v»ftlnt««i  >^«ij^  ««•«  oi^t<;  . 
•aaI  aid  fiitdiAy^ii  xmi^si  ^imHi  Imm  irrrAjTR/  i   «tlif  -:AlBn»£o  bft«  •htmI  s. 

»*ip.»bu*f%  «i   t'oi'XI***^  a»jti:«»0  .V  ff«t»t  tt«A'rt»  *olX«i: 
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ihat  It  was  darki   thnt  he  found   both  the  waKon  an6   the  truok  on 

the  street  l9T«I»   th«   truok  cihout  15  feet  south  of   th(^  toy  of  th« 

Inollno  And  tho  w^igon  south  of  lt|   that  the  left  front  fonder  of 

tho   truck  ff»»  d^ntod   in  And    %h^  right  rear  v7hool  of  the  ntkg^m 

daraagodi   that  at  le&st  thre«!  eXsctrlo  atrent  Itmpa  vioro  lir^htedi 

40 
ono  on  the  oast  oldo  of  tho  »troot»  ahotit  35  or/fe«t  south  of  tho 

Tladuot*  ono  on  tho  west  ulA^  of  the  ntroett  het^oon  the  Tiaduet 

and   tho  top  of  tho  Inollno*  ftnd  ono  &t  tho  top  of  tho  Ineltaof  that 

tho  lights  on  tho  truok  woro  N^orkti^l   tl^t  thoro  ««b  a  lantern  with 

a  white  ^loho  hanging  hy  a  «?lre  front  the  roar  axlo  of  &h«>  «a«on»  hut 

that  it  t»as  out  »A(*.   eoldf   and   that   th»  lantern  vhs  oakod  with  aud^ 

i»ith  its  bottoai  5  or  d  inoheo  from  tho  paTonont* 

Offieor  Xolaisara*  who  arrlYod  with  offieor  0*Brlon* 
tent  If  led  tli^i  it  van  5t&S  or  6  a«m«  «hoa  thojr  ro^toho  s  tho  soono» 
and  dark!  and  that  tho  lantern  on  the  wa^on  was  out  and  rory  dirty* 

Nicholas  Maxouossoift  an  offioor  of  defendant  o«n|Muij# 
testifliKl   that  ho  saur  tho  lantorn  on  %lm  vsra^oa  sororal  houro  aftor 
tho  aecldont  and  that  it  was  dirty*     The  driTor  of  dofondaiit*s  truok 
OSS'  not  a  witno8s«  beinf?  in     uropo  at  the  tlao  of  tho  trial* 

It  Is  eoneodod  by  plaintiff  that  thero  was  no  rod  globe  on 
tho  lantern  on  tho  roar  of  his  oagoa* 

2}e  fend  ant   Introduood   in  erldeaeo  the  following  soot  ion  of 

the  1931  JteTlsod  Mualeipal  Oode  of  Chlongot 

**Sootlon  204f*       kite  i^d  Red  Ligkto  to  bo  l>ioplayod. 
vhoa  apoa  any  stroetst  alloys  or  public  plaooo  within  the  olty 
during  tho  period  frea  suasot  to  one  hour  before   aunriso  ewory 
■otor  blcyole   lad   every  horse  drawn  Tehiole  ohall  oarry  oaa 
lighted  laap  rind   «Tery  other  aotor  Tohlclo  teo   lighted   lappa 
shoeing  white  lighto  Tlsiblo  at  loaet   two  hundred  feet   in  tho 
dlroetioa  toward  whioh  nunh  iaotorcyclo»  horso  drawn  wehiolo  or 
otber  ttolor  wohiolo  is  proooodlag*  and   shall  also  exhibit  at 
loaet  one  lighted  laap*  which  shall  bo  so  lif^tofj   as  to   throw  a 
red   light  Tisiblo  in  tho   rorerso  dlrHctlon|  provided »  hovoTor* 
that  no  aotor  vehiolo  or  horoo  drnwn  wonlole  shall  aaiatala  any 
light  other   than  a  white  llcbt  or  lights  riflible   in  the  dlrootion 
la  xhlAh  saoh  aotor  wshiolo  or  horse  drawn  Tehiole  lo  traToliagi 
and  provided •  fitrther*   that  no  light  other   than  a  rod  light  or 
lights   »  •  •  shall  be  visible  froa  tho  roar  of  ouoh  aator  vohiolo 
or  horse   irawn  vohiolo*   »  •  »• 


4b4^ 


jbCJ    J5»firll'^  nliofli   »f{»^    to  ?0J   aAi   5«ifi 

^bun  t^.^ttf   ^%.  :  tHS:  9»dt  ^tm  ihlet^  Mx»  Sim  umf  ii  ii^^S 

v-s<i  «jf#  are's :;    asMMTi  a  to  *  du*?**!*^  »»l  Mtl« 


•?'i-ii'^v     i:'t4SilOjS    i^rro"         m     '-v 


ipItt^jMi^V     <»iiiMi  li^Ua     •«    %&>«jk    tthtl. 


.  ^  m;«Msi  $^i  m9  tA  ij%Ai  t«l1t2l»ft^ 

^X^'i^^   *'"■       ''  ■    '^'^^■^    f^Ati    $A»H99A  mI4 


i>iX  mtlAw  Htitv^A& 

.-'lay  itocOiii  1W1  i*fl« 
<  IM414   iMlie  I4WX 

.uu&s  *  *  •  iM^l 
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i>«f«iidABt  also  offered   mnd   tits  txlal  oouxt  »ll«v;od   ia 
•Tlden««  a  oontliXy  aete^roldgieal  Kittunxy  9t  th«  lfzilt«d   bt«it«« 
D«parta(mt  of     gxlcultu3r«»  weaUwr  Ituroaut  for  %h»  vutnih  of  aToToi^or* 
1992#  wkiloh  Bbowod  that  oa  HoT^iadKO'  2^»   1932 »   the  hour  of   aonrlso  ia 
cliie?^go  was  6s56  a«a« 

flaiatiff   iaaiota  ihit^t    the  adjaisalon  la  avlctonoe  of  tho 
olty  ordiaaaoo  aad  the  treathor  eUt&irt  ooa«6lt«to  projudielal  orrtv 
aa4  that  neither  of  these  exhibits  tended   to  prove  any  Issue  la  tho 
eaoo*     He  eitee  ao  authorltj  la  eupi^ort  of  thio  eoat^ntioa  aad  wo 
think  it  lit  without  aorlt* 

UnAeT  Ito  tarns   the  ordlntmoe  did  not  require  plalatlff  to 
mdliblt  a  red  light  oa  tho  ti$aw  of  his  .v^^fon  after  5i96  a«M«  oa  the 
■oraiag  la  (lueetioa*       hlle  plalBtlfl*g  eTi<l>;neo  t«!ael«f^  to  eotjablloh 
the  tlao  of  the  aocidaat  at  6  a*n*  or  later*  4afeasiaat  offered  evl- 
deaeo  to  the  effoet  that  it  oooorred   ahori^ly  before  5t5&  a*m«      .  Itti 
this  eoafllot  la  the  evld'snoo  ae  to  the  tUae  of  the  accldent»  «vea 
ttottcH  it  eonoerned  oaly  a  «att«r   of  aloutee*   the  weather  ohart  i£* 
^  1»  I*  R»  R>  Co*  ▼•  »aaa>  S0«  Ili#  33*)  tmd  the  ordlnanoe  were 
ole<%rlj  eoBpeteat*       (Johne^iji  y«  Proadergaot »  SOS  111*  25»j     CahiU'o 
111.  BoT*  St«*  1993t  oh*  51t  par*  57»  see*  1*) 

Plalatlff  ooMiplalBa  that  the  trial  ooart  erroaoouoly 
excluded  a  wrlttea  etateaoat  olsaod  hy  his  vltaooo  Po4ereoa*  e«a« 
oleteat  with  hie  tostlaoay*       The  otatenoat  wae  eloarljr  laadatoolhlo 
aad   the  court  properly  exeludod  it*       (Chicago  Cltr  ny*  Co*  ▼. 
Matthleeoa*  212  111*  3VS|        tolp  t.  Blair >  68   Ul*   541.) 

Plalatlff  arges  that»  r«igiirdleee  of  f^JKr  uoafllot  that 
there  vmj  have  boea  la  the  te^tlae^r  ••  to  the  tlao  of   the  aeeldeat» 
defeaiaat  wae  oetopped  to  deay  faete  oa  the  trial  whleh  it  ad»ittotf 
ia  roeponee  to  not lee  eerrod  upoa  It   to  "atelt  faote*  aader  par*  a 
of  rule  18t  raloe  of  pmetloe  of  the    .upreae  Court  of  Illlaole* 
maiatlff*o  BOtlee  wao  to  adnlt   the  follomlac  eaonc  other  faetoi 


»i  ani-sLm7ft     0  xyosi  tAi  «SfiCX   ti^S  m <!{&•<««¥  «•  i»Ai  b«««iCs  jstvltfw  «tCfl 
lIO^'^«  X.'il^l/l^t^til  A^tf^'tt«»«9  ^jnlb»  tmOisttm  •£$  htm  tmtuuUtTa^  %»i9 

»t«T,   tf^amKi If^  «i{#    bftici   {tfffC  ♦XXI  *<;*   ftSWf^  "^  *.<?.'i,.**l,»/l.«Jf->»^.. 
•  •XXi  .1X1   80?   nJtMlIftlfeSS!^  »v  ff»«itf^o>)        *#Hf»ii»qii»o  ^£ti»«Xtt 

(*X  •«•«   «t8    t^cn^  <xe  «jtC«   t$e«X  !«#&   •▼•H  .IXT 

(,X4«  *xxt  ia  <yflX£  .f  gjUtf^     (£^  •W  SXE  utf^!ii»]^i^m 

ft  *tH<i  YclMUf  *«i9al  *km!tm*'  9i  J I  w>n*»  lwr<««  e«i$oiB  oi   wMMq/ 


«5« 

•a^otlpe   to   ^mlt  yr.Q%n» 
That  tut  aoQ^U*  Baklag  cwmptaxjf  a  eoTpsratloat  was 

ih9  owner   of    »  Ci:rtrda  ?\.'v  mv.ooIIc  coraHioni:/   kno^n  and    'er>'?rn»«d 
a*  •  7erd   Truck*   tlieit  'boarlag  Xi«en«e  HUiober  US.75iiAt  propeI3.e4 
maii\   ©p.;ratcd  Ijy  one  B:.*i'no  Brftollijo  on     9st'?:rn   '•T«nTio»    i^t   ©r 
iiaar  its  iaterseetion  ?/lth  !^ilten    Tanua*   lis  Uhio»go»  aliioolai^ 
on   the   ,,yth  tiny  of   ■'«»Y<;aa>«rt      •    '•   l^sa,  nt   th©  hour  of   to-r/itj 
6100  A*]U 

That   on  ^rorember   :J9,  1932,  Bruno  BarteXoni  was   tJ»n 
asd  thcro  eaployod  ^y  the  Oon^Xla  Baking  uoaynny*   a  coTpora«;iont 
in  ilia  op?r   tlon  o''  s-^ld  rutosiobllo  or  ^^or<l   rxuck,   on  and   sJ.ong 
taid     o<it«rn     Tonuo  at  to*i«lt|   lie   intfosriiaetion  wl&u  Jrul;on 
Arenue  la  Chlc^*?:©*   Tlltnol«i»  at  to-«it»  eiOG  A.,tt»» 

Pursuant  to   the  not  too  defsstdaat  admit  tod  tho  facto  ao 
fitatod  and  tho  question  pr^sionto^t  for  our  GOaald^r^tioa  1«  whothor 
it  la  hound  hy  Its  admlestoa  of  t,he  tl»e  of  tho  aoeidoat  (6  «ai*)» 
as  set  forth  under  a  rldoXlcett  as  it  %«ia  haro*     Wo  aro  ooaatrainod 
to  held  thAt  it  w«i,8  not  bo  bound*       If  plaintiff's  forposo  waa  to 
hind  dofendant  ao  to  tho  oxaet  tlaie  of  the  aocid^nt  in  hlo  notioo 
to  Rdmit  facts «  he   eheuld  haT«  definitely  aot  forth  tho  ti»o  in 
his  ttotioe*     Tho  off  loo  of  tho  -rid  «H  oat  is  to  indioato  that  tho 
party  doos  not  undertake   to  provo  th#  preoioo  oirousuitanoos  allogo4t 
and   in  such  oases  ho   1b  not  required   to  proTe  thorn*     (BouTi(»r*B 
Lav  DiotioiUkryt  vol*  5»  j^ngt  MOOf     Browa  t*  Berry >  47  111*  176*  ) 
Imaonioh  as   tho  notiio«  to  admit  faots  is  in  tho  nature  of  a  ploadlag^ 
la  our  opinion  the  oioro  mlo  applies  to  facte  sot  forth  under  a 
videliaot  and  def end^int  ean  only  b-  held   to  hare  admitted    that  tho 
aeridont  occurred  at  or  nhout  6  ft«m* 

Plaintiff  urges   that  uj»S  r   the  facto  and  eireumstanooo  in 
eridenoo*  including  tho  physioal  facts*  his  Tiolation  of  the  city 
ordlnaaeo*   if  there  «as  a  Tiolation*   could  not  posr>ihly  haTo  contribute 
to  the  aecident,         hilo  the  lav  is  veil  settled   thnt  a  riolation  of 
H  city  ordlnaneo  is  grima  faej^o  evldenoo  of  nogligenoe*   the  aoro  faet 
that   plaintiff  vae  riolating  tho  lav  at    the   tine  ho  vas   injured   vill 
not  bar  his  right  to  roooTor  unlosa   the  unlavful  aot  in  some  vajr 
proximi^tely  contribute«j    to  the  aocidant   in  whieh  he  vas   injurad* 
(star  Brovory  Co*  t.  Hauoli*  aaa  ill*   348|     Ornham  t.  Hageann,   !)70 


A&i 


'-iW^-^Y-:  -      ..V     V         '■'■  ^^^^'  ^^^ 


'Hiixt  sap    ■    '"'■•*"  •*•" --■-■ 

«  -  *■ 


It  was   iacua*«nt  upon  plaint ti~f  to  sJidw  ufl  imatlvely 
tliat  doleodunt  wae  guilty  oi   tii«  a«i,llgaaoa  ©tatirgao  j    ttout   such 
netfllg5sn««  itaei  tUe  proxiauitt'  euuas  of   tha   i-'4juiy  In  iiuastioaj  mU 
thnt  ju8t  priw/  to  aad  ^t    ube   lia©  of   tt&id    lajury  ^ralaan  viia  la 
the  eJierclfce   of   ordinary  oar«  for  Ms  own  ii-f«jty.     UwSer  th«  rsotrd 
pxaesatad   on  ihla  appeal  tha  %ttetitlon8  a*'   to   fclie   iijua   of    'Jie  aclAent, 
iihetli«r  plulatlff  whs  Tl9l>  ting  tli«  city  oi^dln&non  at   such  tla«» 
whathdTf  if  he  were,   such  Ti0la.tl«in  j^r&xinukt^l:/  contrtuuted   fco   the 
acrlcJentf  aad  negligence  and  eoniiributory  n«sllg.%*n«e»    vera  proparlx 
eub»itt«d  hy  the  ceurt   to  ttm  jury. 

J^alatlff  dant^i^tly  odnt^-^ada  that   ths  T@x<dlct   l@  claaflLy 
and  .nanlf  «33tly  n^silnat   tha  weight  of  the  &"irldano««     Xaanimieh  a«   this 
caae  aiuat  lie  r.jtrie<l  Toy  reason*  here-sdf iii«r  ahotm*  It  is  net  our  pur- 
po06  nor  irrould   it  b«  prop«r  for  u&  {.o  dlsctteis  tnie  eentontlon*  the 
eTidaace   In  the  record* or   iha  oredibility  of  the  «itneBa«e« 

It  1b  urged  ae  a  groui^  for  r^sfturosiX  that  la  the  course 
ef  the  dlreot  ^xi^mlnRtloa  of  Dr.  J«  L*  DaTenportt  a  aedleal  «rltnoae 
for  pl£.latirf,  the  trial  eourt  made  iB^roper  remarki)  to  the  witneee 
which  were  prejudiolal  to  plaintiff  •  The  court  e<\ld  to  the  wltneee 
in  the  pre8ea«e  ef  the  jury:  ''Do  you  ivant  ae  to  eoad  yea  to  JaiXt* 
That  portion  ef  the  wltaeoo*  oxaainatlOQ  inROdlatoXy  preeedlag  the 
court*  e  reBorlc  wa«  ae  followei 


**%•     You  did   a  eplasl  puncture  to  hla,  aad  will  you  deeerlho 
what  you  aeaat   Dootor*  hy  •  aplnal  punctoro? 

Ao  VVII  we  did   «  cplaal  puafftoro  on  hla»  and   took  out  a  allfl^t 
hit  of   the  spinal  fluid. 

H*        ill  you  repeat  It? 

A*     Jia  a  eplaal  punetur«  and   took  off  presvuro  aad  oaooi 
It  OB  his,  which  after  heiag  punctured    and   runnin^   a  bit   r<*»alaed 
praoticbliy  noraal  eixc^ptlac  as  to  the  noloe   in  th«  head   and  ear* 
fter  «e  did   the  Mplnal  puacturo  h«  o»ld  he  felt  nuob  better* 
lir*  iilaahaoi     X   ohjeot*  and  more  it  be   utrlckea* 
Mr.  Horsoat   ( AddireBeinfr  ><ltne8s)     Ife   rcu   onnet* 
Mr*  iilaahawt     1   aa  sorry*   i   aa  sorry*   I    am  aaklag  ehjeotloa 
when  you  get   through*     J    ehjc^et.     Let   thc>  vltaeii:^  he  Inotruoted   to 
follow  • 

The     Itneesi     I  aa  a  huaMn  belag  all  the  ease*  and  yoa 
doa'  b  kno4  It  aU." 

>hlle  It  Is   the  duty  of   the  court   to  presorro  Ite  owa 
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u 
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dij-nity  and  the  respDct  due  to  fie  courts  and  the  adini.ni£;tr?.tion 
of  the  law  ty   not  nllov/ing  r;  witness  to  ovorstsp  the  bounds  of 
proper  decoimia,  'we  fail  to  percoive  in  ':.he  \7i'':nes3's  conduct  or  in 
his  ctc.tein3nt  obviously  directed  to  defendant's  at';orney,  v7ho  he 
apparently  felt  -was  Diistre'^.ting  hin,  sufficient  to  juntify  the 
court's  threat  in  the  presence  of  the  ju^y  to  s^nd  the  ^vitnesc;  a 
reputable  physicicJii  to  jail.   -.  much  lees  extreme  and  artisfactcry 
method  coulc"  certainly  have  Taeen  adopted,  'by   the  court  to  advice  the 
witness  of  the  rules  necessary  to  'be.   o'bserved  and  to  admonish  him  to 
conform  to  them.  Appreciating  that  jurors  are  prone  to  "be   influenced 
"by  9Jiy  act  or  word  of  the  presiding  judge,  we  think  that  the  evident 
effect  of  the  court's  language  was  to  cause  then  to  be  prejudiced 
against  plaintiff's  witness  and  plaintiff's  case.  Sut  defend^Jit's 
counsel  say  that  no  objection  was  taken  to  the  roma,rk  of  the  court 
and  therefore  the  point  cannot  be  urged  here,  "/ith  this  we  are  unable 
to  agree.  The  briefs  of  Tooth  parties  indicate  that  when  this  incident 
occurred  the  atmosphere  of  the  court  room  was  not  conducive  to  inter- 
ference by  counsel  for  plaintiff  in  behalf  of  the  witnesss,  and  we  are 
inclined  to  think  that  an  objection  b,/  himi  under  the  circumstances j 
would  have  only  aggravated  the  situation  and  have  been  considered  by 
ths  jury  as  an  affront  and  display  of  disrespect  to  the  court,  simply 
tending  to  further  excite  the  prejudice  of  the  jury. 

The  following  question  to  which  objection  was  made  and 
overruled,  and  of  v;hich  complaint  is  now  made,  vas  asked  of  plain- 
tiff's witness,  Pedej'sen,  by  defendant's  counsel.   "Isn't  it  a  faot 
that  you  had  a  convers  tion  with  Mr.  Straketh,  -  a  conversation  witk 
a  man  who  came  to  see  you  from  the  office  of  the  attorney  fer  plain- 
tiff, froB  the  office  of  the  attorney  who  represents  Harry  Praiman, 
and  isn't  it  a  fact  that  you  were  asked  to  testify  to  a  set  of  facts 
to  help  this  man  get  some  money  out  cf  the  Baking  Company?*  We  think 
that  this  question  was  highly  improper  and  coiild  only  have  tended  to 


-V- 
Eo.r.-'.'-"iJs;lriiyf)j3  €xW   btxr,  eituoo  edi  oi  ojub  iozqeax  esii   brts  xiinvib 

ni.    'xo  cfowtnoo   g 'se-eCvXT,'  firf:'   rti    ©vi^o'ioci  Ov    lia^t  ew  ^tmrTco^b  Togoxci 
eri  oifr/  <Y©Jn'ro.^i-£   ^URj^ibns'tQb  of   beio9itb  ^Ifcx/oivfro   :tr;?r,ff^;t.^*C!    asel 

ftii*  9axv;xij   o^   inisoo  aiii  x^  bs&qoba  nssd  ovsd  vlnis^Jttfo    blaoo    feoxfoaai 

0?  cirri  tiHiCiombsy  o.t   bns   beTtaecTo   erf  o^  XTsassoen   aalifx  sdi   to  skskJjt 

fceonoiflTrnx  ecT  o:^   enotq  exG   stouj^  *3iic?   '^aiisiio3'xq_<iA     •raeri?  o;J  m.;olnco 

Jrcfblva  srid    o^3^f^•  2lnxrf:J   fw   ,9gbwt  snifciao-xq  3Ai   lo    bxovv  rro   ios  xm>  xd 

i^xuQc  sxli   'io  ^lixxiii  ariif   oo   «t.4ii'  a^w  noxi-o9j,tfo  on  ^^axf*  x**a  Xsaxtwoo 

slcff;cu  o'l;",  9w  zidi  di tf';     .919x1  b&S'^w  ©tf  io/mno  ;i"nio(i  ©xl^   &'Xolci'iad;t   bfr^ 

;fn9bioxix   axri.t  xrsxtw  s.'sri^   tieotbsil  aexi-u5q_  riJocT  ^o   Ej^eiicf  sxCT     ,5>9TaB  Oc 

-Tsrfni:   o:J   ^rlcubaoo   ion  ajBw  roo:i:  ;Jxi;oo   s.<di  "to  ©aeriqeomcfjc  srf^t   os'xurooo 

9'£.q  9w  bKjR   ,.3a90Jiw  £«rf;J  to   'tiBited"  n.c   t'iiloiizlq  io^  Issrtuoo  y<^  9on?>T9'i 

tStJon«;fyijttroTi;:i   s-ri^f   isbKU  tsiii   ,,cf  noxd^DOt<^o  njs  iiidi  ^nidi  oi   beallont 

X^  bstfbisfloo   Ksecf  svjsii   bxi-»:   nclv^jj^xe   sri*    b»d'-P.TflX3S^  vino  ©vM   blx/ow 

v^IqxitXR    ,v?tJJOo   ofi*   o4    ^oeqaeiaib  1©  it^Xc['jt&   bcR  ^Tnoi^^t-   wb  oa  X'^^t  ^^^* 

•  ^itwt  yj'i'^'    "^0   ^oi-xJ^S'"^?  OJ^I*^   »*lo.x&   isrUiiTl:  oi  s«lbrTf«;J 

JbnjB  9f-jDci  e-.'W  notiosltfo  doid^  oi  aeliatup  sftJweXXo^  eriT 

-nxfiXq  "io  bsales  nAr  ,eb«ja  voxi  8X   inxnX'sIxsoo  rfolxfw  1'  , '^eXiriTovo 

^Otl  ji-  ox   ;t'nal"      .Xagrrxjoo  u 'jJxmbnr.  isb  -^jcf  ^nsBxdbeS:  tKB&ii;tiw  a'l^JtJ 

dri.i  aoiise'tbraoo  a  ~   xdiiiiari'd  ,'iM.  ri?iv  xiolc^v.eievnoc  /:   h&d  uox  ^»di 

-nlisXq  lo^  \bSviQii:  ^di   lo  ©oii'ic  acli  aioil  uo\;  oea  orf   scwj  ojhf  a£sa  & 

,i'4&«ijBi''5:  x"*'-"!^  aia9.ii>Tqti'i  odv  XKiatQii^i   edi  lo  soJfilo  »fl"  fltoil  t^". 
e;^anl  'lo  i^e  e    oi  x^-i^so^   oi    beate.:;   stsw  xfox;  ;^ad*   *o«t  £   ;tx   ,J'n3l   I 
iLnxd:    t/.      ''?vi..iCiiao:.    /.nijl^a:  od;t   'io   J'lio  -^siiOBi  baioa   .tag  sum  stdi  qXaii  oi' 
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produce  an  inference  in  the  minds  of  the  jurors  that  the  witness 
T»a&  actuated,  in  tentif jinn-,  lay  ulterior  motiTee.  Counsel  attempts    * 
tc  justify  liic-:  conduct  in  apkinr  this  queetlon  hy  stating  in  his 
txief  tha-t  lip  hof?  hefcre  him,  p.t   the  time,  copies  of  statements  made 
hy  Pedersen  directly  contrary  to  his  testimony  at  the  trial.  Counsel 
doss  not  state  or  even  pretend  that  the  statements  in  hie  possession 
containad  any  information  that  the  witness  was  asked  "to  testify  to 
a  set  of  facts  to  help  this  man  get  some  money  out  of  the  Baking 
Company."  He  did  call  two  of  his  investigators  to  testify  in  an 
f.ttempt  to  impepch  Pedersen  on  other  matters  ?  hut  no  attempt  was 
made  through  them  to  irapepch  him  on  the  suhject  matter  of  this 
(iuestion.  The  question  was  cleprly  prejudicial  to  plaintiff. 
(City  of  Centralia  v.  Ayres,  133  111.  App,  290 j  IfarshaJLl  v.  Davis y 
147  111.  App.  137.) 

Other  incidents,  more  or  less  prejudicial  in  their  character, 
are  charged  "by  counsel  for  t>laintiff ,  hut  in  the  view  we  take  of  this 
appeal  ive  deeir  it  unnecessary  to  discuss  them. 

The  evidence  was  in  sharp  conflict  on  many  of  the  material 
ruestione  of  fact  and  it  was  essential  in  order  to  stfford  both 
litigants  a  dispassionate  and  impartial  trial  that  hotb  court  and 
counsel  conduct  themselves  so  as  not  to  prejudice  either  party  to 
the  c"use» 

Convinced  that  the  ends  of  justice  will  he  hest  served 
by  a  retrial  of  this  oase,  the  judgment  of  the  Superior  court  is 

reversed  and  the  cause  is  remanded. 

HHlVii:R3EI)  ASD   i-SltAND::;D* 

Priend,  P.  J.,  and  Scanlan,  J.,  concur. 


I 
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/         ac?qjae^5-e  Issni/oO      .aavlJOfi  •roitrs^J'It;  ■!{;<<   < -jrrK^iifr.rc?    rx   ,bsd-£yd:oii  aaif 

©bsBC  ai'nexa&JB;fa  to  asJtqoo  ^smli  sAf  .^q  ,aiirf  srrp^arf  'n^-^rf  ^ri  ;fj3jf*  ^9xxcf 
X^exjxfOO  ml&i-zi  odi  ie,  x^-omtinet  sM  oi  ^T.^iitnoo  TjIiJosjtjtb  n»aiel)9*i  ^cT 
Koxeaseaoq  eiif  ni  B*fif>nK>;f£!^8  9ii;t   ititii   bne*®tq  nsvs*  rr  cforj  esob 

anialsa:  sxCJ  lo  iao  Y^noia  dBioe  d-ss  asxa  atdi  qXsrr  o?  B^to.sl  1o  J&s  b 
xui  ni  x'3:i^a3^  oi  a-iOiiBf^iissmi  std  to  o^-^j  llsn  btb  sH  ".-^njsqmoO 
Bsw   ;tq[iHP**B   00   ;Jircf  «  aT9;t*i?xa  isri^o  ko  csataba*!  ffoB^qctx   o?    ;:*(ira9.tcJw3 

•  llld-isifllq   oi   Xsiolbwtsrtq  -^XiBelo   sisw  kojc^qs^P  srfT     •noi^i-asi/p 
jBl7i^  '"v  XXarieisM     jOeS   .qd-A  »IXI  f.f.X   eaeT^\  .v  jGxX^-r^noD  to  \*iiD) 

(.VSX   .cxqA   .III   V.>X 
t'io-'oijlaxto   ixdxi;f   ui   Xsxoxbt'tsiq  sa»X   to   ?Toar   ,8tfK9bxoci  lori^tO 

airfcf   to  siiij*  ©w  weiY  ©ri«:   ni   iwrf  ^ttlJnxBXi   tot  Xsaxrx/oo  \ff  bostgjrfo  ©«' 

•  aierx*  esuoaxb  oi  xy.BBB^^ennv  &i  mo«b  svsr  Xjseqq.s 
Isii'Sieista  sxij  \o  v;iipn  no   ^ToiXtnoo  qiBifci   nx    e.ew  son&bJ-ve   erfT 

rfc^Off  &T0j.tj3  0*  'xebTo  ni  L&liti&esB  p.Bf/  it  brs  io.et  to  Q«ol:t?i9yo 
.M.«  J'XiJOO  iicJocf  Jexitf  Xisxi:;^  li^iaiaqiftx  las^  BiBKOiGasqBib  b  a*nBSX*.tX 
o;f  -^d'XBq  rediiB  sotkisletq,   oi   ioa  ba  oh   sf-vleeraprf*  d'oubfioo  XeeHiroc 

,eautt)  edi 
AjerxiR    ;t?.90    «jcf  IXxw  solietft  to  ebc")  9il^   iziii    h»onivnoO 
ai  ;Jti/oo  Toii^qwb  «if*  to  *noiw5bj;'i:,  «ri*   eeaso  sMi   to  Xali^tftt  b  y^ 

.bshnfiiBei   ot   eetr'--;e   sff:^    tni?    "^ "r-- 
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DAS  U.    CAMSEOH, 


Am%AL  man  JflJlflCIPAL  COURT 

OP  cBiCAaot 


iffl.  smficE  nuLLiv;\w  mirvmisB  thsj  opi^now  of  xffi  ooopt. 


By  this  appeftl  th&  d^f&n^&nt.   Dun  U.  CtuaerQa»  4B«ttk«  to 
tvf^rnti  a  judgiB«iit  for  #473  ir*ader@(i  agalai$t  him  la  a  fourth  elaas 
contract  met  Ion  In  the  SKinlcipal  court*  tried  1}/  the  court  without 
a  Jury. 

Plaintiff  *  8  Btatement   of   el»ltt  filed   iJeoc-aber  22*  1953t 
allogoa  in  suhetaooa   that  aha   is  tho  ovn«r  of  flY«  vl»000  bonds | 
that   ail  of   such  bonds  ware  exeeuted  by  dsfiatndant     pril  It   1U2S» 
and  haar   interest  at  the  rnt®  of  ti%  par  annua*  payable  oamiannuolly 
on  ^pril  1  find  Oobobar  I  of  aach  year«  as  «Tldenced  by  iatoroat 
ceupeaa   in  tho  hub  of  %30  oaohi   that  defendant  faila<''   and  refusal 
to  pay  the   iutoreet  which  baeane  due  and   payable  October  l*   1952| 
/•pril  1,   1953 »    and  October  1»  19331   and   that  ha  is  indebted   to  plain- 
tiff  in   tho   RiBOunt   of  V473«03  on  e;aid    interest  coupons   together   ^ith 
interest  thereon  at  7f^  ainee   their   seyeral  siaturitles*   aa   therein 
prorlded  • 

In  hla  affldfrTlt  of  nerits  defendant  did  not  deny  hia 
execution  of   the  bonda   and   interaat  eoupoaa  aor   that   the   Intereat 
coupon*  were  unpaid »  but   alleged  that   the  principal  Oanda  whiek 
ware  secured  by  a  trust  deed  aade  referenoe   to  tha  trust  dead  far 
a  recital  of   tha  rights  of   tha  bondholderal  and   that  under   tha 
taraa  of  tha  trust  dead*  plalatii'f  was  precluded  fraa  iastltutljig 


1^  ;^  o  -  A  - 1  U  t^  v> 

«SC<ifX   «X  rt»rfeit>C'  sXtfisx-"^    '-<^n   '^^t»  (lAJtaA^  /(olrfw  iaet^ial   9tii  \/Mt  • 
-aIjbXc]  0^   twicTttbni  el  »|{  4^^  ha»  |CC9I  4X  v»if«^AO  ftm   4«e*?i  «I  Xl'i!<{ 
<C4lih   TXMll»to^   a|i9<{Aroo  •>(^3«4||i   bi^a>K  «d  fG^"  .      invomM  9A$  «i   t)i^ 

•»  ■'  t  TOtq 

«lii    ,.1.....    J....       i       ■•:.-    ..      -.-     ;vllt«»a  lo    J..        :     :   .    .: 

iarsittinX  ud3  iuOii    ten  anoqirew  Ja*76<l«i   fciLai  sbflotf  •«(>  to  noi^WMM 

««t  !:««(>  :tauTjf  ««(<  0)  ftOfcfJiwlsK  «b«ai  J»e»t)  lai/i;r  «  xc^  f)fttir9»a  •!•« 

mU  fbmt  tadt  htm  t«7»hlttlbii»tf  §il^  )•  attfiit  M(i  to  ljft#lM«  • 

^liuitsntit  m»rt  b9bi(Ittti«  »Mr  \'HtmiMlti  %hmmh  iatni  ndi  \9  MRtl 
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an  action  at  law  In  her  own  naAe  on  her  interest  eoupoBt* 

Defendant   contends    that   the  rights  of    the  boldAra  of 

the   Intersist   coupons;  »re  d'?ternilned  liy  the  proTislone  of  thm  honda 

to  ?<hich  th^y  hsui  heen   theretofore^   attached »   OKpecially  vhere  both 

the  bond a  and   the  Intorest  coupons  are  owned  by  the  enae  par eon » 

ae  thdy  are  heret   that*  by  the   express  prorisione  of   the  boade  aal 

tho  conditions   In  th@   trust  deed   to  which  they  make  ref  'reaoot 

plaintiff 9  v«ho  did   net   comply   vlth  those  condition«>   is  barred  fro» 

B&lntainlag  this  at.>tion{   and  that  the  referenoo  la  the  bonds  to  %h» 

trust  deivd   ia   »uf f ielently  explicit   to  incorporate  into  thea  its 

toriBSt  at  least  to  the  ttxtent   that  plaintiff  wae  put   en  notice  9t 

th»  proTieioSB   of   tha  trust  deed  ^hlch  lifted  her  ri^cht  to  hrinc 

this  suit* 

fhe  trust  d«*d[  under  which  the  aoads  and   interest  coupons 

vore  loBued   in  thie  ease  eontaln8t;h<>)  following  provleiont 

"Section  XI.     He  holder  of  any  bond   or  coupon  itieoursd 
hereby  shall  Irnve  any  right    to  institute  «uiy  eultt  action  or 
proceeding  in  etjulty  or  at  1a^  for   iih«   foreclosure  of   this   indenturs* 
or  for   the  execution  of  ^ny  trust  hereof  or  for   the  appolntnent  of  a 
recelTor  or  for  any  other  re^a^dy  hereumUr,   unlsnis  such  holier   shall 
pravloiisly  haT6   clvsm   to    uht'   Trustee  iwritt^n  notice   of    euoh  default 
and  oi   the  continuanoe  tlnareof  &e  hereihbrs  ors  provided*  nor  unless* 
alaOf   the  holders  of  one-fifth  il/5)    in  principal  nraeuni;  of   the  bonds 
issued  hereunderf    then  outatandingt    shall  hare  inaJe  written  request  to 
the  TruBtee,   and    wh<U.l  have  offoiad    to   it  a  reasonable  op]vOrtunit,y 
either    to  proceed    lo  exerci&e   the  powers  hereinbefore  granted   or   to 
institute  8uoh  action*    suit  or   procee  ing  in  ita  o^m  nane*   and    the 
Iruetee  ahall  hare  refused  or   unreasonably  delayed   to  coB.ply  ^Ith  sush 
re<iue»t»   nor  unless*   also,    chey  or  aoae  one  or  more  of   the  holders  tf 
s&id  bonds   shall   have  offered   to  the  Trucitee   security   t-nd   indemnitj 
to   the  sntlafnotlon  of    the    -^ruatoe  against  the  coot*   expences  aai 
llabllltvtJB   i.Q  be   incurred    therein  or   thereby*  and   .mch  notif leation* 
request   nnd    ofier  of   ind^itmnlty  are  hereby  dt^olared*    in  evury  such  ease* 
at   th&   option  of    the   Xrutiileet    ^b  be   comJliions  precedent  to    the  execution 
of   the  powers  and    trusta   of   this   Indenture   for   the  benefit   of    the  bond- 
holders*  and    to  any  action  or    oause  of  action  for  forecloeure*  or  for 
the  appointment   of  a  receiver  *   or  for   any   othev   raiLody  herouad>«r*   it 
beln«^   und^retood   and   intended   that   no  one  or  aorc   holders   of  bonds  and 
ooupone  shall  hare  r^ny  right*    in  nny  manntir  wh :t8oev«>r»  by  his  or   thoir 
action   to  affect  disturb   or  prejudice    the  lien  of   this   ind  -nturof   or 
to  enforce  any  right  herouader*   except   in  the  suuiner  heroin  provido4* 
Mid    that  all   prooeodlngs  at  law  or    in  et:uity  shall  be    Instituted* 
had   and  maintained    in  the  aanner  herein  proridod*  and   for   th*  equal 
benefit  of  nil   held    rs   of   Much  ou>strrtdin£  boMls  and   coupons." 

Hm  rooitals  contaiaotf   in  the  bonds*  upon  which  defendant 


••WHiw*  iB9t9  iai  -xiMi  no  ^msus.  nvo  %«cf  oi  vaX  im  anti^m  urn 

|{^9«^  nox^»  x^J^i'-''^^^'^  %ii»^oaiiA  9i^t'\(H^t9tii  n9^€  fiAil  %*a  jfsiciw  9I 

Iq  «dl^Ciii  me   imf  «hw  'ntiniaiq  turn   Ss^^iJw   ^xtd  o^  i^m9l  am  ««urt*4 

taot^^ivott^  :^^TfeXIot  «ic(i8Al«}a09  »»««>  9ltl>  nl   bvueai  •«•» 
X 


wWs 


it«»I*0 


J  tJ.M ! 


.  1)  >     Kin:',    .•  s-aj.-..,     ,i:«*..i.     .'tiiHh   XlOIiti. 


'I  tatt  «J«»tf|»*^ 

«  Id   ;t0*«anie4|M  •'f^ 

t'tKa  tools t^bmr  iai«d 

^rflri  Xl4iiif«  nnHrveo 

t(«  bra   tiiB^' 
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r«li«8  KB  ad«<2U«taly  ineorporatlng  iai.o  the  tondo  by  r^ferone*  the 

a1l9Ts  proTlslena  of   (h«  trust  deed  con^Hialng  the  ne-oalled   no 

aetloa  olause*  are  as  fellovet 

*****  Reference  toeing  hereby  aade   to  e&ld  deed   of   truet 
for   ;ihe  numbar   ani!  d  ^c;  rtnt icsn   of   the    premi/ies   oonreyed   and   aaoxtga^edt 
the  nature  and   extent   of   the  oeourtty   there^by   created »   the  m«ture  of 
the  ripihte  of   thi^  hol.i'^.TB  of   ?pid   oonde  and   of   the  Trustee  la  reepeot 
of  such  eecurity*" 

Two  questions  er«  presented   for  oiu-  consideration  On  tidt 
appeal*     !•     As&ualn^   that    che?  bonda   in  question  oontaln  adsiiiwto 
aad  elear  reference  to  all  thi  restrietiona  contained   in  the  crust 
deed*   is   there  any  llmlta-tion  in  eny  proTlsion  of   tha  trust  deed  sf 
plaintiff's  right   to  maintain  this  action  at   law?       2*     Has  plaintiff 
a  right   to   sue  at  la»  for   the  rscoTery  of   the  {i<aount   of  her   interest 
coupons  or  In  she  relegated   to  the  prorlsions  of  the  no  aoelon  olauao 
In  the  trust  deed?     ( Meyey  v.  .uudloi;  Typograph    ;oiMMMur«  Ho.   37537 1 
Appellate  Court*   f^lrst  district »  opinion  aot  published.) 

In  an^^ver  to  the  firet  questiea  it   is  suflieient  to  say 
that   there  is  nothing  in  th«t   tifuet  d«<nd   that  expressly  forbids 
iadiviclual  holders  of  bonds  or  Intereet  coupons  to  bring  aetioao  at 
Irw  thereon.       The  only  reotrlotive  prorlalons  in  tlM  trust  deed 
liaiting  an  Indiviclual*  s  right   to  preened    to  enforce  payaent  of  his 
interest  coupons  in  caae  of  defftult  ar*'   thos*?  horr^oforo  fet  forth* 
Kxiiaia'ition  of  those  provisions  deaoaetratts   that  such  tentst   oendi- 
lions  ^ind  limitAtioas  as  are   therein  inposed  apply  only  to  proceed  in£a 
brought   under    the   trust   deed    itself* 

Ve  are  olenrly  of   the  opinion  that  undrr   the  fr^cts   in  the 
instant   onse  tha  purpose  of  the  rttstriotions  contained   in  soot  ion  11 
of    th3  truet  deed  was   to  Xlait    Indirieual  aotion  only  in  the  institu- 
tion of  foreclosure  proceedings  or  other   actions  at  Inti  or   la  ei.uitjr 
ttnd«ir  the  trust  deed  and  net   in  the  cosiaenettBieat  of   «n  aotion  t« 
recoTor  upoa  the  porMaal  •bligatioa  of  defendant  *  ani   thiat   plaintiff 
had   the  rii^ht   to  ana   the  Mortgagor  for  «  Jiidgmant  on  his  personal 


•J  .-:* 

-•a  ttt 
«iif  j  /Tc  nc-j  tw$  "^ot  b»41!i»8»^q  »ra  afM>l#««^\ 

i^Anii«6ft  tstikjrr^!:  ROlitt^yif  at  9tm»^  9ti9  itf\ti$  ^kmsj>iB,      *£    4lft9%ii,m 

dae-istfui   iflilC  t«   $ii««»vn  «wif»   'to  X'2»^*»»"*  »*^^  '^s**  *«'J'  •^''  »»*   «*  <W^1«  a 

«"f''"'^''  « ^itwcraol-  ifl|i«^Tao<Ttr:*:'  ■*&:.  :S3CelJ)     ^h^^b  9nar$  mI«  nl 

■  . '  J9riailc'i;cr  ^ok  j..^  „.->,.    ,....    ..^ih  *»tH'  ^i'ttie'^  *finliitq!iif^ 

^i>n:»l  Avon  $mAi   n^e^A^AHi  'jl^kvoiti  i>MAi  to  «cli«0iitus>, 

■lbemv9".'  .'(>    f>»89i|ptEX   Ci*iEuciU  '> i .t «it i^lK - 

^a.t    r.-^     1:.  Ai    SOlnlr^O    Of.'.  .f»Xo    •':  ■■ 

itinai  t»!ii  at  yX««  iraiiM  ItMitvibai   itmJtJi  «t  miw  fe«i*b  tnm^  mi-. 
HI^IsIaX'  ««0«bn»l»k  !•  iiei«AiiXd«  XMiMie^  Mli  aoqv  t9Y09e'x 
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Obligation.      (ScJM^%«»ltig  v.   vtosenwajld  a  vr^jl^  267   111,  App#  169 f 
Awkad  T>  Thornier »«n  and   :^rio3ce<m»  Ho*  57S499  iipp«Xlat«  Court ^ 
7ir«t  i>lstrict»  opinion  not  published.) 

If  «•  aosyao  tliat  tho  quoted  proTlslonB  of  tho  truat  dati 
tore  8uoh  ae  to  limit  the  right  of  hondholdero  or  holdoro  of  Intereat 
cdupono  to  OQO  at  !«!«•  aro  thoy  incorporatod  into  the  bonds  ojqproaoly 
or  hy  ottoh  elear  reforenoo  ae  to  1»ar  plaintiff*  e  ric^t  to  nalntaiB 
thle  action? 

<^Ton  it  the  truat  d€<»d  does  contain  a  BO-callod  no  action 
elausot  it  la  readily  appairoat  that  the  langoacie  in  the  honde  hereto- 
fore referred  to  centalno  no  a4oquate  refereaoo  thereto*  but  Bimply 
const Itutoa  a  refereaoo  to  the  deecrlptiont  nature  and  extent  of   tiM 
security  sael   the  rights  ef  the  hondholders  and   trustee  thorounder* 
The  description  of   the  property  and  security  eonetitute  the  suhjeot 
sntter  of   the  elause  and    to  hold   that  the  prevlelons  of   the  trust  deed 
limiting  the  right   to  sue  at  lai$  w^a  thus  included  hy  refereneo  is  to 
bind  the  bondholdisr  by  a  stipulation  of   the  trust  dood  of  tfhioh  tho 
bonds  gare  him  nt  wurning  or  notloet     ( Oswiaaaa  t,  '  engler  A  Maadelly 
358  IU»  502 1     Cnaminas  ▼.  Miohigan-Lalce  Bldgt     orp*»  277  ill.  App. 
470 1     AQofciua  T.  Thorgersoa  and  ^rjelCBent  supyai  j^yer  t»  Ludlow 
Typt^[raph  Coapai^yt  eupra, )       In  the  Oawiaaaa  oaeo*  vrhioh  is  tho  latest 
axpression  of  our     upreao  Court  on  the  subject,  tho  court  siiidi 

"It  follows  that   if   there  be  read   into  tho  bonds   in  this 
eaoo  tho  no-aotion  proYistons  of   the  trust  deed  it  nust  bo  by  an 
appropriate  refereneo  found    in  the  bond.  «  *   *     This  ease  resolTos 
itself   into  the  question  whether  there   is  in  tho  bond   language  whioh 
aay  reasonably  be  seid   to   incorporate  therein*  by  rofi^renoe*  tho 
no-act  Ion  cl'^use  of   the  trust  deed.  «  «  »       The  language  is  so 
phrased  and     rrangndas  to  strongly  iadioate  that  tho  obligor  waa 
speaking  HOlely  of  the   eeourity.       The  purehaser  of  theee  bonds 
wouli    not  be   InpreeseH   with  any   other   thought.     It   would  not  occur 
to  hin,   from  this  language*   that   in  ca8<^    the  bonds  wore  defaulted 
on  vaturity*   as  is   true  horo»  he  might  be  unable   to  eolloot  bec/aso 
of  swBO  proTision  in  the  trust  dead  liniting  his  power   to  sue  at  lav. 
Tiiaforeeaeat  against   tho  security  end   a  suit  at  law  are  natters  of 
radically  different   ijppor.,  and    to  destrv  the   right   to  sue  at 
law»  a  provleion  of   such  char  loter   In  the  trust  deed  must  bo  included 
in  the  bond*  expreB.ily  or  by  oleer  refereneo  thereto,      ^turgis  lat. 
SSS*  ▼•  HMTria  Trust  and  oaTingo  Bank.   (SSl  ill,  46B)|   rSnoch  t. 


\^^x  »%^A  ,111  Tit jjillSJtJUtoMtfft  «^=  jMMIi^^ 

^«4T«li!il  )«  s'Tobloii  *(•  AiesMAiibjtiStf  ltd  ^xl^lr  i^H^  ^iisil  iMl  ««  itoim  ytt 

aoi3t>-i!i  IMS  b9iimt»-f^  »  Bim.4$mu  «»«ft  &»«*  tmmi  9d$  li  ii»tS 

\lfi&xvi  ii^4  ^oi^-mM  oiart»9»1:»^  ft^j%&^%6«  «is  mti«ffi[«T>  #$  lf(»i'x<>t«)<s  «>tol 

]to*b  $ax;K;4^  mI»    t«  RUftltiilYo^i^  «^d  ii^^  l>Xai^  «#   tarn  fievAld  M(;f  lo  tv^l^w 
O'}  tkl  «9iR«T#t»v  >|tf  bfttioyloRl  ^sai9  »<^)«r  )%iiX  4i(i  •itti  •#  (MflM:*  tuf^  laiilAii'^ 

*«f«j.*  .liT  fT«  %*^i^t   .  .f.%  .▼  oMiJ^wMa^     iao«  •1X1  M* 

t894»x  tifi  si  it0iitr  «»6«io  .<^j»n^r«v  «;»  fii     ( 'Msaat  ismm^JiusMaaS, 

•iii#  0i   tib06^  mit  ti»i   %AftV  «tf  4>ei^4  tl  ?«t<l^  «fM»XXf>l  ffl* 

fffi  t^f  "<^  ^i«ai  #i   ^ft«fe   .»axfvJ   ^;f  >    to  ««fti'tlYci'>q:  K«l#t»««Mi  cMi4  MftO 

tittid      .,  -"n*!'    -'^-^    !"5    5"  i'^rfJud,.    rfti»^a'»>^«?    ©£f.J    9inX   tX#«tl 

»**!•  ■"  --    *-• ^  ••' 

.mi  U  Boi.iTOiqi  ©w*^^^ 
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Bra.idoa«   £49  JT.  Y.   263,   X64  !•  1.  45,    *  ♦  *     The  laportane*  of 
Cendsof   this  character  ae  eomt&srolal  pa4>«7  r«qulre8  that  limicatlaak 
on  the  right   to   aue»  app«!SLTliig   in  another  iiintrun9nt»  b«  so  oI«aTl7 
referred   to  in  the  hoad   that  the  purch  »or  of  tho  hoad  wiUL  not  ho 
doetiTod  but  will  b9  notifif^d    th^tt  h«   la  to  look  further  to  know 
hie  rights  as  a  hoadhold or •     If  »  princlplo  of  public  policy  ho 
inrohodt   it  i»  (luits   iniport:mt   thttt   in  the  traffic  of  bonds  tho 
prospftotiYo  purohi:o«r   (.hareof  know  fron  tho  hood  vhat   aenxoh  of   tho 
trast  dl3>»d   or  aortgago   is  asceasary  in  order   to  loara  his  righto* 
»  «  «  Xf  the  ooifioaoa  lav  rights  of  th^  boldor  are  to  ho  limited  it  aust 
he  done  hy  appropriato  reference  in  tht?  hond   to  tho  proYioiono  of  tho 
trust  deed   or  aortgagot   th^t  ho  may  hare  w  rniag  that  his  right   to 
euo  in  C'fi«  of  di(t{fRult   is  liaitefJ  hy  eoiaethlng  not  nppoariag  in  tho 
hond   itsolf." 

Boaethiag  is  said  hora  about  the  negotiability  of  thi 
inter est  coupons*     The  question  of  the  aegotiahllity  of  the  bonds 
was  raised   in  the  08^^fil^^ia  eas«  and  the  court  saidt     "It  does  not 
folloir»  however*  that  all  aetes  or  bonds  on  which  a  right  to  sue 
exists  are  negotiable  instruaants  and  so  negotishility  is  not  a 
priaary  factor  la  deteraiaiag  whether  a  right  to  sue  at  lav  exists 
hero.* 

Our  deoisiaat  as  wore  tho  decisions  in  the  CuaaiagSi 
Mioror  aad    a  shad  o^tsast  is  eoatrellod  hy  the  Oswlaasa  oaso>  inasauoh 
as  the  raferenoo  ia  the  honts  here  to  the  re&trictions  ia  the  trust 
deed   is  Halted   to  the  doooription»  nature  aad  extent  of   the  security 
as  it  vas  ia  that  ease* 

Yor  the  reasons  ia4ieiitod  herein  the  judgaaat  af  tha 
Haalclpal  court  is  afflraed* 

iUnrjRlCSSh. 

Trlead*  I'*  J.f  and  "Toanlan*  3,,  coneur* 


H   »«HBU8tl  T«(ai    «tfT      «   *   • 


CM    ■'■■'. 
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t«^xxet 


t^l^t^i-jM!  Oil)}  1(0  ;^n®ix«'  hitii  vxisiaH  «aoliqJt'XO0»l*  ftitd  o4   tetlaiX  ai  tet»b 

«b0«'si^li>i   fill   4l^«0«ts   X«q;ioJUudt 


««Matii«>o  « « X.  «£«Xjb«»!»  hmi 
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ApptXllOll* 

vosmf  M*  dORs  •«  111., 


HOST  ABB  f  .  BISHOP, 


OOOBr  OF   CHICAOO. 


i>  ^   -i.ii.   024"^ 


».  ^axxaij!  mm^VfAM  im*iyrmm  tm  ^^mtm  of  tm  coo^f. 

Oetob«r  9,  19S0»  pX&lnttff  1>7«iii!^t  An  aotioa  la  aasusigpsit 
a,^«la«t  rob«rt  K.  Gore  an«  Hew&rd  F»  Biah«p  to  roeoror  for  Ia^ov 
and  matorialo  puTpoTt«d   to  Jaavt  booa  furalsho'l  at  th«lr  requoot  la 
tho  Bfttter  of  troo  ourgery  oa  aad  tho  laadoeaplag  of  eortaia  proaiaoo 
at  LalM  ^urlohf   Illiaolst  allegod   t&  hav®  booa  ovaod  1»7  defoadaato. 
Bishop,   tho  d«f«adaat  iavoXvod  la  this  proooodlag  (horoln&ftor  for 
ooarealoneo  reforrod   to  a«  defoadaat) ,  was  serroti  with  an  allaa 
ottjntoas  Oetobor  S5,  1929.     /\a  appoa^raaeo  was  fllod   la  his  hohalf 
Ootohor  29,   1929.     Thoroaftor,  VloiretAoT  13,  1929,  Bishop  was  do- 
faultotf   for  waat  of  aa  affidaTlt  of  aerits,  daaaflos  of  £9e4«Sl  woro 
assoosod  oa  plalatiff*8  affldaylt  of   olai«,  aad  judgaoat  «at«rod 
agalant  Vila  for  that  aaooat*     Juao  30,  1954 »  Bishop  fllod   hio  writtoa 
aetlon  la  tho  nataro  of  a  petition  for  a  writ  of  orror  ooraa  aobis, 
oupportod  h7  his  T«rifi«ti   petition,   to  Taoate   tho  d  "^f ault  Jud^oat 
of  VoYoahor  IS,  1919.     July  3,  1934,  parouAnt  to  ord«r  of  court  to 
aaowar  within  flTO  tfajro,  plaiatifr  fllod   "notion  of  plaintiff  to 
strlko  potitioa  af  dofoadaat,  Hownrd  r.  Bishop,  and  disalos  aad  doagr 
Aftor  a  hoar lag  oa  tho  «hoT«  aetioao  tho   trial  oo  rt  oatarod 


9Mfi 


V 


"h^O  .i^-^  '^^^' 


Skmeautmrn  ut  miiitM  tun  ^jI^o^KCf  "iilSeilal^  i^Q^9l  «^  teifoioO 

.aJiiatiAa^ob  xtf  toixw«»  r*9«tf  'srvjui  o#  S»«Sk»XXji  tS'^^e^XXi  «£i»l3if.    mCaI  im 

tlAftotf  Bid  Hi  beix X  n.v^  stones 7 ^^«%<in  oA    .^VX  «&&  xstfuioo  «isonBUi« 

-•b  «jif7  q[«<l«i&  ,«ffi9X  «4I  Y«»«ii«r«1i  «T0ilJMiiiirr     .(^Stfi  «9fi  ^ttO^sC 

-.•xo«   xa.l>99^  lo  n«»lMMft  t«'^«<Hs  ^o  #lT«*itla  fw  te  ^IMV  «0t   ktlXcMt 

•iL^!(M  <M|ploy  "soxi*  ">•  *i"8»r  «  "t»1  ai»i#^A0«  •  t*  »«i4M(  •<«  ui  n»ii«« 

tfoMBbi/t  iio^ityh  •Ai  •««»»¥  »?  «tT*;  tx#««  ^siti^vt  sM  x^  b*4«»t<|tfa 

•«  ^uf»o  i«  lAfcia  A^  4«iiM«f«  **tU  «e  tXvl    .tt9X  .cX  x»4mrm^  !• 

•^  )li#(ii«X(s  t©  ntftioR*   NaXit  ^lUfilAXq  ««V^  •▼'^  mdilw  ii»««jm 

'Vstfr  l»«  MiAMifr  turn  tqeiteiC  .It  IK«wtB  ««ajiki*)ck  to  aol^i^oq  •3(1  t#i 
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aa  ordar  JuXjr  6»  1934«  overrulliig   plaintiff**  motion  bo  »t  lk« 
aOfd  dloalSQ  def«adaxit*«  netloa  and  su^talalag  dofandaat'a  aotlaa 
to  TACftte  tko  dofaiilt  JudgiMiit  tlieyot«f«ro  yoadero4*     This  appoal 
ae«kfl   to  reTorso  that  order* 

Aftor  oottiag  forth  that  he  had  a  adrltorious  dofona*  to 
plaintiff* a  olats  In  that  ha  did  not  own  the  praslooa  In  quaation  und 
that  ho  did  not  requeat  plaintiff   to  fumiah  th*  lahor  and  ■atarlala 
upon  rhioh  hie  olaia  was  ba&od  or  r^celTO  oay  hanef it  thorofrrait 
dofondant  ehargad   Intor  alia  in  his  notion  to  raoato  tho  Judgnont 
that  upon  l»ein^  aerrad  «lth  suanons  ha  re  ueatod  of  i^dHuad   P»  Kmlljt 
the  than  attorney  for  pi&lntiff»  as  Indefinite  axtenaion  of  tiao  t9 
fllo  hie  affidaTlt  of  nerite  to  plaintiff* a  statoawat  of  elaia  until 
his  codefendaat*  doro*  vas  aorired  «»ith  auaunonst  that  attornoy  £Lollj 
aald   that  he  vould  gr&at  auoh  axtaneien  and   that  he  would  adviao 
defendant  wh^a  Gore  had  haan  8@rT«d|  thi'.t»  ooatxary  to  hla  H«reij«ont» 
Kelly  had  an  ordar  eatere'5  axt«ndin^  tho   timo  fox  filing  dafendant*a 
aLfl'ldaTlt  of  oar  its  only  tan  days  from  Do  tabor  30 1  1929»*   that  tho 
dofault  jttdgmont  was  oatorod  SoTairiHor  13 »  1939 •  elthor  without  tho 
knowladgo  or  through  ah  orrer  of  atfrornoy  (Cally*  or  with  hlo  kaowiedgo 
and  contrary  to  his  agrooaoatf  that  no  notion  of  ^ay  anturo  was  giraa 
defendant  of  the  satry  of  tho  judgaont  until  after  it  was  too  late 
andar  the  law  to  sno  oat  a  writ  of  erori   thatt  when  ho  did  loam  of 
tho  Judgaenti  an  arraagonint  was  aado  with  plaintiff's  aow  attoraogr 
that  he  would  prooo«*d  to  bring  in  Qore»  the  other  dofendanti  and  that 
such  nttornay  kept  faith  with  defendant*  finally  saeeoadlag  la  getting 
serrlee  on  dors  and   trylag^  the  enf  agnlast  hla  March  31 »  1934* 

Plaintiff   in  his  motion  to  strike  Bishop's  petition  and 
to  dlRBlss  and  dsny  saaoi  not  only  questions^,   the  legal  aufflclsaoy 
ef  such  petition  baor<U8e  of  its  alleged   failure   to  atate  the  ground 
for  the  raeatioa  of  tho  Judgaoat  wlthla  tho  parwlew  ^f  seetioa  Tt* 
Wx,  aoo,  ohap.  110,  Cahill's  111.  Kor.  Jt,,  1933  isoetloa  8f  of 


n'SXiWBi  HUti»bafi%t!b  aiilcii;j)^»j»a  l««  umlitm  c*te«tMi9l»b  •almik  ten 
An*  itoi#«»tfp  ni  e»«lJM%q[  e^l*  rbf«  ios  Hb  «ul  #«^^  nl  «Jt«X9  •*njtisi«iJq[ 

4MiTr«f  tiJLuis^  i»M.  im&s  hsi»  isiitaastxif  dsoMSk  imn^X'^  bJao-^r  bA  iMsli  bkmm 

9$Bi  •«!  9m''  iM  fit*  £MJ»a  ^tumnttil  mti   ^9  fC7iin»  9di  !•  tUBhtmtmh 

to  fT«MX  1»ii>  M  nntiv  ^t^siii   (1B«^««  1*  ittv  a  Jxre  ons  oi  wjiI  •iU  iNrkittf 

"i^ci^a^tfa  WAR  a*%ll«fil»X«t  tiH^  ^hm  «Mr  »«<— Bg-^vf  am  «lMiq|%ui  Ml^ 

hm  utttilimL  •'««<•  19.  viCiitf^  oi  mtii^m  tluC  iti   Yiiita»ei 
%»B«»l»nt»a  Xs!l»X  •*!*   £»»«oJji»»«p  xXp»  !*»R  «••••  IBIW*  *««  wiMmih  9i 

t«  tfi  ««i4*«y  «*tfX  ftK   'Via  .XXX  a'XXJUUO  ♦•XX  *<*io   ,0*8   «3«t 
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%hB  Practlcei     ot   in  force  prior  to  January  !»  1954),  but  raiseA 
Issues  of  fact  by  his  trarsrss  of   the  natsrlal  allegations  of 
defendant* »  motion*   aik!  by  his  allsgation  9t  b«v  Matter  In  eoa- 
feseiOB  ant!  aroidance. 

It  has  been  distinctly  and  definitely  h«l(i   that  a  notion^ 
such  as  that  made  hare,    in  the  nature  ef  a  petition  for   a  writ  tf 
error  eersji  nobis t  under  the  statute*   ie  tlm  couuu&acoBcnt  of  a  now 
action  at  law   In  Trhlch  new  issuee  are  made  upt   and    th^  t   such  suit 
is   independent  of  the  proceeding  in  which  the  judgment   soix^ht   to   be 
sat  aside  was  rendered  and   an  entirely  new  suit  at  law,     (Bkriis  v. 
Chicago  House  Wrecking  Go»>  314  111,   600.) 

Under   the  riiiee  of   the  MunicippJ.  court   the  legal  sufficiency 
of  defendant* a  «»3tion  to  racpte  could  be  properly  tested  onl^  by  a 
notion  to  strike  or  disaaitj^  seme*         hile  plaintiff   in  hia  motion 
qusationei   ihe  l«gal  sufiioigncy  of  dafendant's  motion  to  Taeate  the 
Judgment*  he  did  net   stop  ther^  but.  proceeded    wO  trnrarae  the  ntat^rial 
alleg  tions  of   siuaet  and  also   to  alloge  certain  afiirMatire  facts  as 
a  defence  to  such  motion*     It  was  on  the  issues  of  fact   thus  aade  that 
the  cauus  prooeeded    to  hearing*       i^laiatiff's  motion  concluded   with  a 
Terif loatloni   it  is  3.ppar«nt   that   it  partook  aoth  of   the  nature  of  a 
motion  to   strike  or   Jismiusi   ^hioh  raised   only  iseues  ef  law|  and  ef 
an  affidarit  of  defense  on  the  jteritst  raising  only  issues  of  faet* 
That  it  could  not  be  both  and  must  bo  held   to  be  one  or  %h^   other  re- 
quires no  citation  of  authoritioe* 

A  motion  to   strlko  or  dlsmlsa  ie  in  the  nature  of  a  d«iauxrer 
and  when  a  plea  er  aa  affidayit  of  aeriterieus  def unse  ie  filed #  while 
a  demurrer  or  motion  to  dismiss  is  pending*   the  demurrer  er  motiea  to 
dismiss  is  waired.      (Mollulty  ▼.     hitoi   24d  111,  App.  572,)     i)y  pleading 
t«  the  merits  of  defendant's  motion  to  Taeate  the  Judgment  plaintiff 
wist  be  held   to  haTe  vraiyed    the  question  of   its  legal  suffieienej, 
(pofski  V.  Rmilroad  supply  Oo,.  236  111,  146 f     Jmith  t.  Rntledg».  338 
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Id.  ISO;     li«  ▼•  fr^tHiJ^nf  19<    id.  &92.) 

It  !•  oonc«'i«d   th«t  «Tld«nc«  was  hoard  I17  the  trtal  eoujrt 
ea  its  ha^rlna:  oa  tlie  notUas  of  plmlatlff  and  defendant*  tout  it  was 
n«t  preiserTed  )»7  a  bill  of  axoeptloaa*     There  being  no  bill  of  exoep- 
tione  wo  MQat   india!r«  the  pre«uuptioQ  that  defendant   lntre<)ue«d  proof 
Buft'ioient  to  ^Mt^Xify  thr   sntry  of   ihe  ord'sr  apponlod  from.     CHagiai^ 
?&8er_!;Joj.  Y.  ga.at.,§t..Lo<i.^is  .rtib*   Jo,«,  269  111.  935,) 

The  order  apr^oalod  froK  wau  the  iw  gm«nt  ol   the  oourt  ia 
the  new  proceed  lag  te  rneate  the  JuUdpaent   theretofore  watered,  aad 
the  r^^ord  brought   to   this  oourt   la  this  oaaae  diocloees  that  plain- 
tiff aXeo  faile^   to  preeent  a  aiotlon  in  arrest  of  the  order  or  judg- 
Hjent.     la  ^isscthe  ▼•  yargo.y  ^7  111*  SO^t  whore  a  petition  in  the 
nature  of  a    »^rlt   of  *rr«r  eor«a  nobla  to  Taoato  a  judgaent  was  filed 
uadsr  3«otl<>n  39  of   th«   ?"'r*«oti«>e     et    (Identical  with  section  72  of 
the  Clfil  Jhtjotlcr     et ,   g-upra) ,   t^w$  $>m.  answer  w«s  filed  denying  the 
BiAwcrial  alXogntions  cf  mxch  Dentition*   the  oourt*  in  dieeuseiag  the 
aatux$  of   the  proc9«KfiB^  fMvS   the  proper  sode  of  prooodure  to  preserTo 
far  r«ivie«  thu  question  of  the  legal  aoff loleaoy  of  the  petit ioa# 

sfitd  aV  p*   504 1 

..he  questlone  hf^f.   ^*Ki<^*'S  wi?re  eoneiderod   ia  Boaitekl 
▼  .     TBftriean  J  indoed  Co*,  221  111*  !#!•        ».'h«b   .vus  .•*  ^jrocos   In-^ 
uoaer   «iiat    Is'ao  ■   c  icTlon  39  of  th?  J'rpctioe  act,   to  racato  aad 
set  nsido  a  Judgneat  previously  rencjered.     Xho  oomplalain;    yn'ty 
flle4  a  action  for    th-  t    purpose,   eptttnff  1^  the  rerssoas  relioti   on. 
It  does  not  apoear  that  tho  opposite  party  flit;      anything   in  reply, 
but  objected    ^.0   thf   woe  ion  on  th'3  ground   th«  tera  »t  whioh  the 
ju(]gaeat  was  readereri   had   expired  aac    tho   cou:t   iiad  no  Jiirip  Uotion. 
l(  idavltij  ^03  e  ro'  d   In  support  of  the  notioa,   to  all  of  whieh  a 
general  objectloa  waa  aado.      £Ue  court   »uataine      the  motion  and 
va«ate<i    tha   former   Judga<STit,   to  which  exc<>ptioas   were  taken.   Ihio 
court   said.    In  vubstanoo,    th^  t   tilittd   the  iootion  to  Tac;«t<   the  foraor 
Jmdgaeat   *a»   the    ooMm?no«Dtf'nt    of   a  new   suit,    la  which  bow   isiaaee  are 
Made  up,   on  whieh  there  must  be  a  findiag  aad  Ju^gaunt,  '^ad   the  aotloa 
stands   in  plaoe  of   a  d-olar;ition.     It   Is  a  suit  at  law   lndep«ndeal  of 
the  proce  ding  la  which  the  judgaenu   oouiiht    to  b^    set  aelde  was 
readerftd,   and   ualesa  an   ieaue  of  1»  w  ia  aade   on  thft  motion   In  the 
trial  court,   the  ^ueetlon  passed  upaa  by  «hat  court    ie   oae  of   fact 
Whether  or  net    the   court    ia  the   foraor  procewl  lag  oeamitttj<    uny  error 
la  fact.       The  plaintiff   in  error   la  that   ease  eontended   In  this  court 
that   the  motion  did   not,  on   its  faeo,  dieclose  any  error   In  f*ct  aad 
that   thf»   court   erred    ia  aseualng  Juria'Kctioa  of   it.     the  oourt  hald 
thct  wns  a     uestioa  of  law*  which  should  haT«»  been  aavea    m  eoao 
appropriate  wfijr  r   cognised  by  law.      .0  that  was  aot  deao  and  ao 
aotloa  in  arroet  of  JudgMsat  was  made,   the  queetiea  whether   the  aotioa 
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on   ite  f«c«  dl«ol9a«n    an/  «rroT    In  fact  w'»6  not   pi««eiTod   for 

Til*   lsra«8  jm&dt  *y  the     a»>r?«r   of   plAintiffe   In  error» 
which  a  y  properly  b«?    treated   sb   th«3ir  ple&t  w«ro   issuatt  «f  foot. 

gy  plead Ibk   to   the  B«rifc^e   of   «he   d«cl&r}i>lon  or  n^^  t*i?X  vulr^i^ 

ftwy  c-ttegVioq  ne   to   lie  aufrici'^ney,   wift  JJ  yTll'h^^^  «j>^ 

properly   »t  '_ting   f^    osuag   of  gotion.'*      (Italios  ours'. ) 

As   the  case  ataurfs  ao  (ijueatioa  of  1^  *   is  pre^ente^    on 
thie  record*   ^ifclxdi   a^  to  dutend&nT^'s  Botion  uo  v&oate  tho  JucIi^miiI 
ox   as  to    -he  5iifiMei«ncy  of  thB  evl<l«iie«-»     It,  wwe  puiely  a  i^ueBtlon 
ol  fact  tkB   to  whether  or  not   tmra  w««  .'i«  arrov  of  fact  coaaltf-od 
by  im  eourl   whlejbi  eulainat,8d   la   she  JiKgaent  aougUi  to  be  Taoat^d* 
and  plaintiff  he«  preBervod  aa  reeerd  fimtitHag  Mb  to  review  or 
Huoctloa  Ui«  fcu>t»«        tkutrti  i«,   ther«fojr«,  no  qu^afcloa  properly 
"before  this  oourt  as  to  vhetlittr  or  not  <lv3f  endant*  b  ibouIoo  Btatad, 
or  «l»thor   th«  «!vld««eo  provodf  withla  ths  coat»apl«tlon  of  i^dotioa 
72  of  th»  citU  l»rftctlco  Act,  aa  error  of  fact  ia  the  ^  or««r  pxo- 
eoof$ia«»  in  support   of  the  Judgswafe  or  order.     (Iterrt|i  y.  caio:v.fl» 
Houoo  Crocking  co>.  oupya, ) 

f^r  th«  roaooas  la(iloat<^  tiio  ardar  ar  judgMiat  of   tha 
Mualcipal  eourt  Is  aff ir»ad* 

friws4»  ?•  J.,  and  Saanlaat  J*t  oaaaur* 
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FBOJtS  0?  TH'^   3tAT3  OF  IIUWOIS, 
i)ttfendaiit  i»  JSxruTf 

Plaintiff  in  srror* 


Bi»?oR  TO  mnnciPAX 

COm^P  OF   CHICAGO* 
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MB,   JUi^nCS  c>«LLIVA«  DEUVmil)  TM  QPXHZOS  OJ?  THB  COtmT* 

An  information  wa&s  filed  Jun«  289  X9Mt  charging  defend- 
ant ivith  Tiolatien  of  par*  459  of  chap*  5St   ami th-lbtr d *  a  1931 
111*  H«T*  Stfibtutes*     On  tha  same  day  (defendant  was  arraigned  and 
«ntered  a  ploa  of  not   gixilty.       A  trial  by  jury  haTlna  boon  wairo* 
tlcui  oatiso  was   subaittod   to  fhe  oourt*     Thsx^o  vrao  a  finding  of 
guilty  In  Btannor  ancS  fora  a@  charged   in  tho  Infometion  and   tko 

court  9ntored   judgicont  on  th?  finding »  sKntencing  d^f^ndant  to  a 

to 

tern  of  one  y«ar  at  Inbor  in  tbo  houea  of  correction  and/pay  a  fino 

of  tlO  and  oosts  anoxintin'i  to  $6*50«  This  writ  of  orvor  oooko  to 
roToroo  tho  ^ud^^ont* 

Dofondant  contend e  that  tho  information  ie  fatally  dofoo- 
tive  in  that  it  failed  to  charge  any  crime  -vnd   that  the  jndgaont 
end  aittlKos  ieeuod  pursuant  thereto  ore  roid  by  re^aon  of  the 
invalidity  of  tho  laforaation* 

The  theory  ie  Tcry  feebly  adranoed  by  aouneel  for  tho 
state  that  although  not  oaroiully  drami  tho  information  "defootiroly 
states  an  effeneo"  in  that  it  "follows  the  language  of  the  heading  of 
the  statute  and  tho  language  of  the  oaptiont  showing  why  this  leglo- 
lation  was  *  •  «  enaetod***  and  that»  inasntoh  as  no  notion  wae  mdo 
in  the  trial  oourt  either  for  %  bill  of  particulars*  to  quaeh  the 
information  or  in  arrest  of  judgment »  objeotlon  on  the  growad  of  tho 
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t^n.-    'j-.f^j/aT-x.;^   ^'.-i.-    .>iT.-;:^,e1;»f»  -^.^i^  .iwiuiaio   *r^H   ,XXI 

art*    MV3  coij«nniotfjl  »rfif  ei    fejiijTjiilo  *«  wr»1  &««  t&im»:2  nt  x-^f*^ 

•nii  «  Y'5Ci\f>n3  noiJofi'ttOQ   !•  9at!0if  »rfJ>   cfi   ♦ro<f«X  *j3  Tn«t  5>no  to  BtT 
Oj^  o^'.H^Q  rt«'*"£e   'to  fl'Xkf   0MT     »0S«d4  ojf  sfli^otfocw  tit'soo   ton  0X|  to 

-'Ml&b  xXX^^/a^   ':^i  not Jiuflxoliti   e^:^  'is^f  i*hxmSKor>  iaahn»\^ 

xatgeX  u.tx(;t  XJttw  scilwwict   «ooiiq»i>  aiI^  It  ot»irsknnX  0£U   bm  v^tf^jt^a  ai 
•kJM  aaw  Aol^oflf  ana  8«  dttmrnmri   ^Sntii   htm  *'«baifti«iia  «^  •  «  9mw  nttiJtl 
ari^  i£b81/p  rtf   ,^-rX -c  ^ftnf  lo  IXic?  «  vol  ies!iit>  iiupo  Xalst   mAt  blI 

9Mi  ta  tawots  tAMv  nv>  Mviao*t(^o  « i^aaM^irt  ^«  Isatvii  nit  so  iMlijurwliU 
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iBsuff  ici«ii«]r  •f  t^lM  inforsMition  u»y  not  bo  arailed  of   on   vrlt 

of  error. 

IhB   8tat;ute»  mpT&t   creating  and  defining  the  offenses 

vhieh  oonstitute  tampering  vslth  an  autono'oile*  with  the  Tiolatiwn 

of  vhich  it  was  soiM^t  to  charge  defendant*  Is  ae  follousi 

*TAlllP^:RIgS  -^ItH  AKY  MOrOK  VlimCl^,     Be  it  8n:'ctx!  b^ 
the  <eppla,  of^the  >> tate  oT""Xll ino  1  a  |  r n_nr;c^:j cnt ed  __in^  th        1 
ri¥ertbly i"  ^haV  i t  shall  be'uSl^Jiairfor  nny  person,  i     tonally 
and  without  cui-horlty  froa  the  ownar>  to  ;7t  rt  or  o-us?  to  be  Btart«4 
the  motor  of  any  no  to?  7ehiel9,  ex  to  maliciously  shift  or  chango  tha 
etartinr,  devica  or  geaxe   of  b.   Bt^mdineT  motor  v^^hiclei  to  a  position 
other  than  that  in  which  it  ^ae  left  by  the  owner  or  drirer  of  said 
Kotor  rehiclei  and  it  shall  be  unl^t  ful  to  int8ntlon"lly  cut,  mackj 
eoratoh  or  daaage  the  ohassist  running  gec^r^  body^  sldcH,  top»  corer- 
ing  or  upholeterlng  of  any  Bioter  vehicle »  the  property  of  nother^  or 
to  Intentionnll  -  cntt   mftAh*  »&rk»  destroy  or  damage  snoh  motor  Tehiolat 
or  any  of  the  RccesK'Ori©e>  equipnent*  Rppurtsnances  or  ''tt.nchwents 
ther(?of»  or  an-  spare  or  extra  parts  thereon  being  or  thereto  attached  i 
iplthout  the  permieslon  of  the  o.mer  thereof*  or  to  intontlonr^lly  re- 
lease th?  bratk  upon  any  f^tanding  »otor  vehiolot  with  intent  to  injure 
Riild  Machine  or  cause  th«  B-ime  x>o  he  x-.mQvc."    ,  ichout  tho  consent  of 
the  owner." 

The  information  fllod  agntinst  defendant  in  this  oasa 

(oBiltting  the  formal  parts)  charged  that  defendant 

'^oid  then  and  there  wilfully  »n^   unlawfully  taaper  with 
an  automobile »  towit*  One  Ford  Hoadeter,  Motor  TTo.  A-4407474|  tha 
property  of  the  eaid  Max  ^aae  without  i^ermlseion  from  the  said  Max 
Srane  then  and  there  so  to  do.   Vlolo  V^^*   <^^^  of  nh&o*  38^  mith- 
Hurd*8  Berlsed  statute  of  1931  A.  D.o 

A  «ere  inspection  of  this  infomation  clearly  deaonetrat«« 
its  insufficiency  to  charge  any  of  the  offenses  enumerated  in  tha 
foregoing  statutot  either  in  the  words  contained  therein  creating  wuch 
offenses  or  in  equivaleat  language* 

An  indietnent  ox  information  charging  aa  offense  defined  by 
•tatut<?  should  bo  as  desoriptire  of  the  offense  as  is  the  laaftuago  of 
the  statute  and  should  allege  erery  substantial  rlewent  of   the  defense 
as  defined  by  the  statute.   ( People  t,  Sheldon^  322  111.  TOf  PeoBJo  t# 
Martin.  314  14*  110 1  ?«ot>1o  ▼.  Barnes,  314  id.  140 1  £;olcel  v.  'eoglOa 
812  Id.  23«|   Cannady  v.  People,  17  id.  1581   People  t.  O'Brien,  301 
111.  App.  314.)   It  is  fundruaentel  that  an  infomation  must  allago 
*11  tho  facts  oeeeasary  to  constitute  the  crime  with  which  the  defoadani 
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Is   cli3rg«d   and   If   it  doea  not   sat  forth  euch  facts  with  sufflcloit 
certainty  it  will  not   support  a  conviction.     (People  v#    -toyayij 
280  111.  500|     Pooale  ▼.  BlU'3 ■   282  111*     pp.    256*; 

The  ill^jg'itions  in  tii9  Information  in   ihe  instant.  oa»a 
thargin^:   ^Jaat  Sefyndant  "did  •*  *  ■♦^  tampei  -viih  an  auloaofjil©,'*   without 
a  description  of  ^.n^r  o:    the   acts  d    fined  as  criMnal  by  the  atatuto* 
ie  \>ut  a  oonclucion.       The  iiifoi'B6u>tion  failed   to  distinctly  chcigo 
eefemlant  with  any  offans®  sp»cifiecl    in  i;he  act.     The  ^ord   "tsjtpor* 
is  not   found   in  the   statute  Itself »  hut   only   in  itn  caption*   and  ia 
there  used   to   iudieato  the  general  purpose  fov  w^hich  it  wae  <9nactoi# 
The   acte  which  shall   constitute   tsimperiag  an<i  under  what  oiroua- 
Btaneee  fi.thln  the  contemplation  of  the  aot  are  aet  forth  tharein« 
and  dsfendant  ^ms  clearly  entitled   to  he  d  sf  initely  neivie^'"   as   to 
the  offense  with  whieh  he  mna  eharged. 

We  .-^e  iapelled   to  hold   that  the  infomation  in  (i%ie»tioB 
fell  short  of  charging  defendant  with  axiy  offense  knov/n  to  the  law» 
and   counsel  for  the  state  coneede     thsit  where  an  inform? tion  oht^rgon 
no  offense  at  all  its  insaff icienoy  owy  he  o,u3Etionei  by  writ  of 
error f   even  though  euch  gxounci   of  oh^ecticn  wse  not  urgod  in  tho 
trial  court* 

In  the  ereat   that   the  ?itate*e  attorney  proceeds   uc  ftlo 
a  properly  aaendod   information  an^  again  try  this  caeot  «f^  aesuao 
that   the   trial  court  will  take  eoi^rnisanoe  of  th«;  fact   that  liefAndaat 
has  aerred   three  months  of  the  one  ye»r   sentonco  iaiposed  upon  him 
under    the  judgment  rerereed  her<^in« 

¥or   the  reasons   lndlc«>ted    thi*  judgment   of   the  zounicipal 
t«Hrt   ia  reversed  and  the  cause  remanded. 

friend »    •'.  J,,   and   reanlan»  J.»    oonovxt 


r 


itt»tf>mMm  tffJrv?  ti^B\  Jbum  riixol  *«.i»  $mt  494h  ^t  Jt  %ms  ^•^ry^o  al 
Bjaeo  *nr4«fii  sti«  fu  MDiawerjoxoi  atji;?  at  ojmtiM^&llf.  ©ifT 

nt  im»  tctoi^t'so   ^Sl  at  xXfto  iuii  ttXaa^t  oiJii;}^??-:*  arU  ai  bMtcl  iaa  *i 

-  ^r:^SX«uE£i>  ■■   '      •  '■'  <•'  '■  f  f^' -■   rf^  2w  « tsBo  'il:  o  axW 

iVjaX  e4;t  pi  Awob;^'    -    r- '■  :a    li^^;  j^-'t'.    >; ;.ix. i.u.'.  ■  .v^> ■;   -^uiui-^o  lo  Alexia   ..j. 
i»»li-ij«(Ui  *U(iJ;iaW3,ol:.  "  .'        i^bo^ttc^   ^  ^    "        -^"      -''   Xftaxtu-oo   tin,: 

♦  iTCifOo  Xali.* 

fcltt  oc.   a(»i*«oo£q  -ifitxz^iin  i»«#i3*B  ©rf;^  i.siSi   ic«»Ye»  -^Ai  vi 

Aai)foR^l>b  ;^iul:t  i9«l  «»iil  lo  s»ofuixlfiT>OT}  eaUi#  XIlw  itif^  iBtti  9Ai  isulS 
islxf  aoqir  bvas^pi  »'>fir»#ti»«    t^^^  9rre  silt  to  ufctncuK  a«iix(9   b&wtmn  umA 

»cii')i«it  b9t'x»Te)'x  lfl«aq|&4/t  'tt^   latcii 


*vironaa  <.t  ,iMji!t*»«  fe*  ,    aalT^T 


y 


/ 
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ApptlX««# 


COOK  ooumr. 


280  I. A*  ^'^^ 

?•  JVETXCis:  SCLUYJUI  i^LlVjlFu£l3   fJEy  Qi-'I^KiaV  0^  IKS  CaiTlt* 


A  4«di»<mt  in  tromsr  for  |838  was  «iit«ir«d  ^7  tlM  elr«ult 
court  April  9»  1934 •  in  faror  of  plaintiff*  J0n«!ph  H«idlB««r»  wM 
agftlBst  dcfeadant*  Georg«  SefttXey*       Oa.  araticn  •f  d^fendavt  an  ord«r 
was  entered  J\ine  xe»  1934*  vaoatlng  tiut  judgnant*       Thla  app«iil 
••akt  to  r<»YerB«»  that  ardttr* 

PlalJUtiff  brought  a  ropl*Tln  aiotion  lief  ore  a  Juntleo  of 
Uu  poaod  against  dofeadant*  a  oon«tril>l<i»  for  tho  povoosnlon  of  an 
autoBOl)!!*  vrhioh  d0f<»niaat  h^   aoiaod  nttder  a  writ  of  attachMont 
la  anotiior  proceeding  Uronght  \s  William  Holl  of  Blno  I«lantf» 
lUinoio*  againet  ono  Itro*  K*  1C«  l^oa«»  Ita  «llog«d  ovnor*     TIm 
writ  of  replaTin  having  boen  returnfttf  "no  property  fonntft*  tho 
oaaaa  «ao  trio4  ao  an  aetion  in  troTor*  and  Judgmont  nntoritd  for 
iafondaat*  from  whioh  plaintiff  appoalod   to  th«  rireait  90urt»  trtioro» 
aftor  a  trial  hy  &h«  eourt  withont  a  Jury»  tho  iarnoo  van*  found  in 
plaint ifl*a  faror*     Aft«r  orerruling  dafendant*«  motion  for  a  now 
trial  and   in  arroat  of  Judgoaont*   the  olrcuit  eovrt   aatvred  jndpMBt 
April  W*  19Mt   &8  horetoforc   stated*      !)ef*adant  prajod  an  nppaal 
fron  tho  judgaont*  whieh  waa  not  ptrfactod* 

Thoroafiort  oa  May  22*  19>y-»  moro  then  thirty  days  mftor 
tte  entry  of   tho  judgmont*  dofend  nt  Illod  a  written  motion  to  waeato 


--): 


es 


<J 


■"  ^     ^  v>  W^ 


SX9f£ 


tlrwlls^q^*^ 


♦  OfrXIt.* 


il  'dQ'flOUi 


'UTLuaa  AOiiMim,  mm 


/aX<4  il»ldv  «<rrl  4  iJL'.<bf(»t«^ 


PA/t  »a?    ru  \  'iTin" 


PMM  ABd   f«r  A  n9v  trial*  and   In  tmpport.    tik«r««f  »  Tftrlfled  9«tlt.i<m 
RoeoBpftnlcd  1»y  affid»Tlte  of   betli  of  hie  Htt^rnaya  and  Mr**  Ro8«# 
purport ls«  to   s«t   forth  the  dtscoTttry  of  ii«v  aTldonoo-  i particularly 
th«  ownernhlp  of  tlte  outooebilo  la  quoatloa  Hy  Krs*  R«»o)»  flmd  eharg- 
iBg  plaintiff  viitb  perjury  la  tat«  ta^tlBOiiy  oa  tlM  trial  of   th.<»  enaae 
as  to  hlo  o^nernhlp  of   %hp.  aatoaobile  and  kia  nttoraay  with  Blsceaduoi 
la  that  he  edTlsod  Xro*  Reae  to  rosata  out  of  the   etate  ao  that  aho 
»oul4  net  l»e  a-r»llahlo  ao  a  witaooe  to  testify  ao  to  who  vaa  the  real 
owaer  of  the  oar* 

Two  questloaa  prsa^dat   themn  iTos  on  thle  record*  JTlrett 
«oro  the  facte  set  forth  la  the  affldaTlte  and  petit loa  filed  by 
defendnat  euff  leleat  to  aathoriso  the  eoart  to  raoate  the  Jadipeeat 
of     prll  9,  19Mt  9n  the  groaad  of  plalatlff'a  allecod  fraad  and 
porJaryT     Soeend^  wao  the  order  eatered  J^iao  18 «  1934. »  apcm 
defendant* B  aotlea  of  May  a2«  1^54 »  to  Taeate  the  Judgment  an 
appealahle  order? 

Par.  82»  eh.   77f    «ith-HUrd*e  19Z7>  TOSi  l^ev.     tatutoo 

of   llllnole  Is  aa  follo«o« 

"Hereafter  erery  Judgaon&f   decree  or  order*   final  la  its 
nature*   of  nay  eourt   of  record   la  any  clrll  or  orlainal  proceodlag 
shall  hare  the  aaao  foroo  aad   affoot  ae  a  oonoluaire  adjudieatioa 
apoa  the   «xplr<!itlea  ef  thirty  doye  front  the  data  of   its  rsadltioa 
as*  under  the  Ihh  heretofore     a  foroe*   It  has  had  upon  the  expiration 
of   the  term  of  court  at  which  It  was  rendered*" 

aefeadaat  does  aot  queatloa  the  soa^z'aI  rule   that  uador 
the  ClTll  Praotloe  aot   a  oourt  Is  withoat  Juried iotloa  to  Taoate  or 
sot  aside  Its  Judfuont  after   the  oxplrntlon  of   thirty  days  frui  the 
date  of  Its  eatry*     He   expressly  states   that  his  aotlea  to  raoato 
the  Jttdffaeat  was  aot  filed  as  a  aotloa  la  the  aature  of  a  writ  of 
•rror  ooraa  aobls  pareaaat  to  the  teras  of  par*  196*  ooo«  TS*  oh« 
110*  of  the  riTil  Practlee  aet*   to  correct  errors  of  fact  withla  tho 
oeateaplatloa  of   that  sect Ion  ef  the   act*  bat  he  asserts  that  hlo 
■etioa  was  grouaded  oa  a  recogaixed   exa«)ptloa  to  the  general  rule* 
!•••*   that  Judgaente  proeured  hy  fraud  nay  he  raoatod   at  aay  tlao* 


)j»o«  •III  !t«  JUi?^  ttdi  no  X(ra«<i^'*l  t^^  a1  Xl^irfx^  <('  »i«XQ  iflti 

J o^i%«ie»& lor  ^^Iw  x^are-iit^  alA  betJS'  ^liCoatiSigm  »/U  !•  qlHetxttfv^  «id  •d  a« 

Isttn  vdi  4i«v  Mfv  0^  tt«  X^l^^««»^  «^  »e9JB4lNr  ill  aA  aitf«Xii^T«i  Mf  ^cn  fttftw 

«xa9  e<fs  to  xaxiv* 

am  iatMt^bul  asU  aiaoAT  o#  ^is-^tX  «Si^  t;«»M  1n»  oaldoat  a*in«to»lEaft 

frrSrbYO    aXd[«X.!$:^(iCf;<! 
».*^f,i  =i       .viv'    .Xlil    f.i'"«?f   8  »i--i'trtf-c'r/ i-ja      ,^7    ,tfs>    ^^SS    «^Ul^ 

.  „  >v.  ..^i';!  sjB  at  aloal^--    -- 
a4i  /■;  !  •■*'>.-.^^.  "a^iuaavaS** 

v 

#i  doiit^  la  ItMaa  )«  jkoI  aifi  la 

so  @l«oi.:v  ^'J  aciioik»ix«^  ijndtiv  r.i  ttaott  &  4oa  ••X;;o«t^  XlrX9  MCf 

)•  ilrm  $  la  avalAiv  «>tfi  al  it<btitin  »  aa  bftXH  Ion  a«w  ijcaai^btit  <= 
nito  ^fiV  «oft«  4^<7X  «Ya({  t«  imr^f  ifA4  «f  itMrnttttq.  «i<ff  1^^  V*T«» 
mH  Aitfllw  lflri>l  \o  RTrrrA  «oR'itat>  c:^  «laa  •^Urmr'i  XIW'*  airfl  !•  t^iXl 
«M  l«f(l  a#iaa«o  a4  99t  t^s>«  Atfl  ^9  s^ileani  $adi  1t«  ii«llaX««aii»«| 
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9rfA  Bttbs«<i««iit  to  th«  •xpiratlon  of   thirty  dnj*  froa  tJu  d«%o  of 
their   entry*  hy  a  propor   ohovlag  of   sueh  frmad   to  ilM  oourt*     Tko 
fraud  roXiod  upon  1^  defajidaat  ia  his  Motion  to  raoato  tko  Jud^nent 
was  tho  alloffod   perjury  of  plaintiff  la  Mm  teatiaony  aa  to   tho 
own«rsliip  of  tho  automotoilo*  and  %bm  aXlogod  fraud  of  plalatilf*s 
attorney  in  c^Tioiog  or  iBttuelag  lira*  Hoae  to  resain  ontMide  of  tho 
Siato  of  Illinois  so  that  «ho  would  not  h«  arailablo  for  tho  oarYloo 
of  proeoos  upon  her  to  proeure  her  taetlnony  as  to  the  true  o»nor-» 
ohlp  of    the  autoKObllo* 

the  1&«  ie  settled  tkai  a  cMrrt  %mm  no  fowar  to  Taoato  a 
judgiMnt  aftar  the  expiration  of  thirty  days  from  the  date  of  its 
ontzy  hecauBO  of  the  perjury  9f  a  witnoes  or  ^ffitnoosoe  on  th<s   trial 
•f  the  caao.     {CoiHHM|r  v.  aill^  8S7  111»  App#  606 1     People  v.    vmht 
Sll  111*  54a •}       As  to  the  fraud  that  ^ould  oonatituto  a  euffieient 
reason  for  vacating  a  4%id|paoBt  after  tho  expire  t ion  of   thirty  dayo 
fr«i  tho  date  of  iie  renditiout   it  haw  boon  held   that   it  Muat  ho 
frand  eondittod  hy  one  of   the  parties  on  tho  oeurt* 

dofoBdant  oitoe  ^jTriaht  ▼•  St«oeon>  20'    111*  96|  Poaao  t« 
Roberta*  16  111*  App.   e54»  and  City  of  Chioayf  ▼•  Kodec^.  208  111* 
2S7»   in  support  of  his  oontontion  that  the  fraud   allogod   In  tko 
Inetsnt  e»so  vrae  auf f  ioient  to  authorise  the  trial  court   to  Taoato 
iho  JudgMont. 

'^e  hare  ear .^f ally  oxa«iB«d  these  oases  and  ia  none  of 
then  are  the  faots  onapfirablo   to  the  facts  in  this  onso*     It  io 
true   that   in  these  e»aes  the  Judgsients  wore  raeated  subsequent  to 
tho  teras  At  vhieh  they  vore  entered,  bun   the  order  in  eaeh  oaoo 
yins   authorized  b«cn«8#  of  imnt  of  jurlsdlotion  of   tho  court   to  enter 
the  Jttdgm-tnt  or  b«c«use  of  palpable  fmud  perpotrat'sd  direetly  upoa 
tho  court   to  secure  the  entry  of  tho  Judgnoat.     It  naturelly  follo«o4 
in  eaeh  of  thnse  eaooe   that  tho  fraud   on  tho  court  reeultod  ia  injury 
to  the  aggriered  party  or  to  one  who  should  haero  b«on  aado  a  party 
but  was  not* 


•4  tajm  $i   tjuti  hJMi  m»m4  nad  ^i   ,a&iith&, 

.XAI  fiofc!  ,-  -■■  httft  ,M3  •^A  .xi:  Ji  X.-,-.  ■    ''  -ii 

»i    4n*Up^*n»*:  s^tmmtfout,  iMtl  m*4i09  •««tfi  ill  fjBifl   e»»nt4 

•ftiM»  ilr>  .  9tev  XMli  iteiifv  ;>»  wsn9i  •- 

Xiurtffl  Ai  li«^XiM«rr  «tjv«i>  Mil  r  r^ja  t«««9  ^  o  ifviM  t 

XlK«q  «  •bMi  ii«*tf  ftiniC  kXii  o;f  t«  V^^^m  b«T9i-ii«ga  mC^ 
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Her«  both  parties  were  before   the  court  and  participate* 
in  a  fun  heaxltm  on  the  .erlto.        athongh  defendant  allagec  la  hi. 
petition  to  raoRte  that  he  soTed  for  «  coatlnuaaoo  of  th»  trial 
heoauoe  of  his  failure  to  looat.  Mro.  Boeo.  a  Material  «i.aea.»  Uo 
record  dl^clo.es  no  auoh  motion  m  h«ri«g  ho^  «ad«.     arantiag  that 
plaintiff  is  ch^geahle  with  the  conduot  of  hlo  attorney,  the  only 
fraud  a««erted   la   that  said   f^ttorney  adrlaod  ifra.  Ro«e  to  raaaU  out 
of  the  Jurisdiction.       Crm  thU  be  hold  to  bo  euoh  a  direct  fra«i 
upon  the  court  itself  ao  would  empower  It  to  raeato  the  Judgmoat 
•fter  the  expiration  of  thirty  dr^oV    ^Te  think  not.       hllo  the  can- 
rfuot  of  plaintiff,  ae  alleffed,  »lght  be  conalderod  roprehenelble, 
and   of  his  oounesl  sharp  practice  in  doprlring  defendant  of   eyld.aoo 
that  would  aid  his  cauoe,   the  eleawsat  of  «dlr«ct  fraud  upon  the 
court-   iB  entirely  laehUf. 

la  ord.fr  to  oowi  mthln  the  except  Ion  to  the  fundamental 
rule  that,  where  a  final  judgaeat  h»e  been  rendered   la  a  oauao  and 
thirty  daye  hayo  elapsed  fro«  the  date  of  ite  ..atry.  the  court  ao 
loader  has  jurledlotlon  to  raoate  ox  ehaago  Its  jud^ont,  the  fraad 
that  would  Titiato  and   au.hori.e  the  court  to  Taoate  a  Judpient  after 
it  had  beooao  a  -c^aoiueire  adjudlcatloa"  m^t  bo  auch  a«  affected 
ih3  court* a  Jurl«lUtloa  to  roaier  it,  or  entorod  aa  an  ele«ont  lato 
the  Judgaent  itself* 

The  notion  to  ▼aoate   in  this  eaeo  was  aat  addreeaod   to  tho 
tqaltable  powers  of   the  court  and  plaintiff  wn.  afforded  no  oppor- 
tunity to  raise  an  iosiM  apoa  the  facts  allogod   la  defendant's  petition 
end  affld^Tlto.     If  defeal«at  hae  a  nerltorlous  eonplalaft»  by  reaooa 
•f  nemtlff*,  purported   fraud,  he  has  an  appropriate  renMy  in  a 
eeurt  of  equity. 

In  diecuealnff  this  queetlon  in  Bownan  t.     llson.   M  111.  T5, 
tJw  o«art  oaid  at  pp.   ?•  and  79t 


ttii  0t  Kwv^lla  iiii9tm9i»b  tkworUl-        ,a4t%»ai  rnds  »•  'Hfik-mmSL  XXwl  «  si 
-fTO«  wii  »lksi^      •ion  ijatAn  f'«?    te^i^j)  xixlA^  1»  «oif>*tlq^d  (Mil  ivtta 

»JiXli2l'Q»I    \JLfilii(^'     -:t     ''^J Clio's 
on    v'::jJ0O     till    tXJf^J^    *'■*    "^^    «»<*W    *ll-    0071    f)Si>Uq,*;X*?    WTftfl    StKfr    XJlllU 

«lX»ell  inaoqitirt  ^Ai 

•fit    Otf    Mf  Oift    ««9r   ««««i    «XfU   Vrl    «:5^',9"'V    Cj    AOJt^OaK   MET 

ft  ai  Tti'^nt^T  nrtilv<26t«€i>  «•  ••loil  M^  iifctf«>Tt  iMt'ce^Tjmi  «fm^0i#Xf 
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"it   is   truly  0'iid»  gen.  xsCLlyt    Chat   fxKUd  Tltlatea 
tTst^thlagf   judfjwonts  lnoltt<l9d,   Inta  whleh  It  effeotlr^ly  9nt«9r«« 
But  this   is   B'-^ld   9nly   of   fraud    proporly  all*f«d   And  duly   «<hoiin   in 
a  proper  proceed in^.        f-v   court   of  l«w  Biay  (i«t  nsidQ   it«  own  judg- 
■•Bt  o^talood   by  fr&ud  upon  itBell*  buK  not   for  txajtk^  practl««4 
only  upon  the  sdToreo  party*  wlioro  he  has  had  hie  day  in  eourt» 
or  op^oxtualty  to  bare   It**  or  has  walYod  It*  ttnd  hie  adT^n^nry 
hfta  0Dtalne4  judgveat  upon  oo^p«t«ftt  and  suffieieat  eTld«]nr«» 
howoreir  false  and  fraudttleat*       Tile  court  of  !&»   reader la^   it   oan 
BOt  la  aueli  e»80  oot  it  ^olde  or  roTiaw  it»       PatoXic  iatoroot 
roquiroa   thc^t   there   aJMulA  bo  an  end   of   liti^&tlon.       .rrort!   of 
lav  or  facrt  ttny  bo  o«3SToetod  Hy  a  eaurt  of  reriOKi  and  a  eourt  of 
equity*  upon  a  fixop9t  ahoiring  hy  »  defeated  party*  of  aewly  dts- 
eoTored  evideaoe  «]iio1i  ahoald  produos  a  different  result*  aakaami 
to  hia  h'^uore  or  &%   (he  tiaa  e^  trial*   'iwheui.  hie   fault*  lasy  a\:uYd 
a  new  trlij.  la  the  eoart  af  Xavj  hut  ^e  know  of  no  authority  ar 
principle  upaa  «hieh  the  jud^eat  of  a  oourt  having  JuriaUiotion  of 
the  etthjeetHBatter  aad  parties  oaa  be  othar»i«e  attncked  collaterally 
or  ha  diajracaxded  hj  any  oth@r*  or   even  by  th-^  oourt    -hioh  rendered 
it*  except  ae  to  Judgmeate  hy  oMifeeeion  upon  warrant  af  attoraaTt 
a-»er  uhioh  it   is  hald   to  haro   *»  eiiUitable  control  by  vir:,uo  of 
vhioh  It  maar*  apea  a  prep«r  eho^ving,  le\,  the  defendant  in  to  plead  § 
lerring  the  Ju-^gxaent   to   stft^id  «3   uftcurlty  for   the  outoosw*        e 
aaderetaad  these  propoaitlonu  to  he  ae  well  aetahliehed  aad  faniliar 
ae  la  rocuire  no  extcadsd  eitation  of  authority." 

Wo  are  elearly  af  the  opinion  that  the  trial  eaart  arrad 

In  reoatlag  the  Jodgnaat*  ^tish  -m-n  a  •oonoluslTO  RdJttdiontion''t 

according  to  the  Btatutestof  the  righta  of  the   pertlee  at  the  tlna 

it  vae  set  aeide*    ind  that  the  order  TaoAtiae  s^ae  ie  -roid*     Ao  ta 

defendant* a  contention  that  the  order  Taeating  the  Judprnnt  aaa 

■erfily  laterlooutory  and  aot   ■^  final  appoalaOile  order*   it  is   eoffi* 

oient   to  B%y  that  the  reeo^ised  \»xi  of  this  state  halde  to  the 

eentrary.     In     discusaing  uhla  question  in  Cenvay  ▼.  Qil^*  oupra* 

this  court*  spaaklag  tkraagh  J^ntlee     oaalaag  said  at  pp«  612  aad 

dlSi 

"Defendent  in  error  contends  that   *the  plaintiffs  la 
error  caa  raise  the  poiat*    that  the  ju-jgaent  was  improperly  eat 
aside 9  only  by  proceed Inr  n$;aln  to  triel  in  the   ease  whloh  la 
peadlag  aad  proseeutiag  &  vrlt  of  error  frea  vhaterer  Judgaaat 
airht  he  rendered  oa  the  eeeead   trial  of   the  eaeo**     Therf>  is  na 
Merit   in  this  coateatlaa*     -a  the   trinl  caart  was  without   Juris- 
diction or  power  to  Taeate  the  Judgaent  of  June  1^*  19^*  for 
alleged  perjury  coaaitted   on  th<3   trial  of   the  e»ee*   the  Judgaoat 
of  v<irch  6*  1929*  wen   n  rold  order  and    ;ilalntlffe   in  error  had 
the  right  to  sus  ant  a  writ  af   srrar   to  sst  aside   the  saao** 

f%r  the  rsasaas  iadieated  hareia  the  order  of    the  eirealt 

eoart  of  June  la*  1954*  rasntlng  the  jadpMnt  of  'pril  <#*  IfM*  is 
rarer sod*  
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JfcR.    JUSTICiS  MAfCHBTT    bSLl^HIISB  THE   OPIIilOK  OP  THP:   COURT. 

This   1b   sua   appeal    i'rojsiji.  an  i&terlecutory  order  granting 
*  preliisinary  injunction* 

Complainant  has  moved   tais   court    to   dlBmiss   the   appeal 
on   the   ground   tuat   seotion   78  oi    tiie  ulviX  Praotioe   ^ct  ol  1935, 
under  wnieh  thia  appeal  was   ta^^en,   ie  unoonetitutional.      i'hla 
court   in   apf  eale   troiri   interloeutory  orders  may  pass  upon   oonati- 
tutlonal   queetione  presented,      ii^l  ever  Six  amp  ay  ilarpet  Jxlefjera  v. 
City  of  Chicago.    238  111.   App.    291.    . 

Section   78   of   the  preeent  Practice  Act    is   sjbBt-int ially 
the   esBie  as   section  123  of   the  Practice  Act   cf  lVCi7,   which  wae 
held   oonstltutional   in  flagdonae  v.  LlTaerty  Land  A  Invest.    Uo.  . 
309    111,    103,      Complainant  point b   out   two    cjiFtinotions  between 
the  present   statute 
present  etatutft  unc 
that   the  force  and  effect   of   the  interlocutory  order  nay  be 
stayed  upon   order   of   the  Apoellate   court   or   a  judge   thereof  in 
vaeation.      Section   123  of   the  Practice  Act   of  19u7   oontains  no 
•u«h  provision.      It  has  been  held   that    the  legislature  aaj  regu- 
late  the  power  of   the   c  urts  to  grant  a  supersedeas  or  stay  order 
without  violating   the   conetitutional   riglits  of  the   litigants, 
Bryant  v.    The  People.    71   111.    3?".;    Public  <;tilitie«  Co«.   v.    C    4 
y»    T.    Ry. .    275   111.    65B, 

Couneel   for  plaintiif   also    saye   that    the  new   statute  persAti 
•a  appeal  from  an   int'^rlocutory  order  to   sny  distriet  of  the 


19   and   the  prior   one,   whioh  he   eays  make   the  i 

iconstltutional.      The  present   statute  provides     ' 
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Appellitt*   court   throughout    th*   Bt'^tct,      Par,    48,    chap.    37,    Cahill't 
statutes  of   1S33,    provides   tiiat   appeals  and  write  oJ'   error  iT,f,y  tie 
taker    to   the   Appellate    court    in   the    'Ustriet   ir.  ''"ich   the   case    in 
decided,    or  "by   content,    to    axiy  other   district;    I'urthwnivore,    th« 
question   to   i^hich  di strict   of   the   A.ppellate  court   nn   ar)peal    shall 
be   taken   ie   not   a   conEtitutionel    c-ueBtion.      The  defendant*  hay* 
appealeti  to    the  Appellate    court   for  the     iistrict   in  rrhich   tht 
trial    court  was   located.      ?e  hold   t    at   the  pointe  made  againet   the 
oonetitutionality  of  ceetion  73,    chapter  110  of  the    statutes  of 
193.'5   are  without  merit,    f.md.   the  notion   to   diaK^ies   the   appeal  on 
the  ground  of  the  unconstitutionality  of  the  section   Is  denied. 

The   injunction   coaipl-iined  of  was  gr^^ited  upon   the  prayer 
of  an   amended  bill   filed  karch  11,   1935.      Ihe  bill   coneist*  of    • 
12  paragraphs   and   is  Terlfled  by  complainant  Uallbcrg,   who   declares 
that  he   is  a   citizon   and   taxpayer  of   the   city  and   brings  the   suit 
in  "behalf  of  hlaself  and   others. 

By   the  injunction   Goldblatt  Bros.,    Inc.,    ie   restrained   frai 
distributing   and  placing   on    the    stre-'ts   of   the   City  of  Chicago   and 
on    the   stairways^   T)orcheB   and   at   the   entrances  or  <*oors  of  houses, 
■tores,    and   plac&s  of   business   in  Chicago,    printed  matter  known   as 
"Goldblatt  Bros.    Shopping  J^ows"  or   sl^iilar  matter   '*unless  naid   ad- 
▼ortising  matter   6hall   be    so    securely  fnntened   that    it   cannot   b* 
scattered  by   th»  wind  on    the  public   Rtre<  te,    alleys  or   sldowltlks 
of   the  City  of  Chicago." 

A  similar   injunction  was   Issuod   against    the  distribution 
of   "Downtown    Shopping  JNewn*   (a  publication    similar    in    character 
to   tho  (Joldblatt  publication)    Issued  by  def«nr!mnt   .Shopping  ^owo. 
Inc.,    which   Is    subetEuntiaily  of   tne   same   oiso  and   appear«noo  as   ths 
daily  newspapers  wiiioh  are   distributsd   in   Chioago, 

Both   injunctions  were   issued  without   bond. 

The  amended   bill    as  Torlfisd,   upon  which   the  metior   for 
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tneee   injuwctioue  w»«  'bassd,    .-set  up   that   these  TJutlicfitionB  vr9ve 
dlatributed   in   violation  ol'   tji,^  provisionf   of  a   city  ordinance 
regulatixig  the  uistribution  oi'  advertising  maittdr.      The  m&^nAei  "bill 
•  et  up   the  ordiiiJiiice  verbatiia  and   asserted    t'l^it   the  iaannr»r  of   dis- 
tribution  wac   ouch   as   to  "bscOiUO   a  danger   to   the   'lealth  of    the    co.-n- 
Biunity   and   annoyance   to    coaipl.s.in-int    aiiid   a  detriiaent   to    lin   in   a 
finanoisJ.  way,    since   as    a  taxpayer  he  ^as   require'?    to    oon tribute 
to   the   cost  ol"  cleaning  the   streets.      The   anended  bill   asserts   that 
the  City  of   Chicago  has  not   been   diligtut    to    enforce   the   ordirerice. 
Ihe   City  was  aiads  a  defendant   and    the  bill   prated   for   an   injuration 
restrairjiiift   the   City  from  eiicouraging  and  prorcting  the  dii^tribution 
of  such  eireulare  and   adTertising  ir^atter  &nd  for  a  mandatory  in* 
Junction   coaaajanding  it    to   f'nforce   the  ordinance  flgainet   such  dis- 
tri'butloo,    and   restraining  Oolc'tlatt  Bros,,    inc.,    Shopping  l.ews. 
Inc.,    and   the  City  fron.   circulating  or  distributing   the   circulars 
and  ether  advertieing.  matters  icnown  as   "Goldblatt  Bros.    Shopping 
iiewe*  and   "Downtown   iihopping  hfme^,    find   from  permitting  the   eamf  to 
be   distributed  upon   ax.y  of   the   streets,    rJleys,    oidevralks  or  public 
fiouees   in    Chicago,    or    rt   ar.y  housee,    etoree,    cr   nlRoes   of  business 
in    the   city.      The  City  of  Chioatjo  has  not   app**ared   in    this   court. 

The  aJiended  bill   wae   filed  i-arch  11,   18  35,      Defendants 
Shopping  Hews,    Inc.,    and   Urcldblatt  Bros,,    Inc.,    filPd   full    urd   com- 
plete answers  under   oath  ojj    tlxp   following  day,    denying  In    detail    each 
and   every  mat'-rial   avenaent   of  the  amended   bill.      The   answer  of 
Shopping  iiews,    Inc.,   was   supported  by  affldsvlte  of  173  persons   be- 
longing to    the    clacB    foi    rhich   cozupl-iinant   undertook    to    sue,      Thooo 
affidavits   denied  material   averments  of   the  auendod  bill  Mth   refer- 
•nce  to   tho  distribution  of  t).i?  printed  m«tt*»r, 

Dtfendant   Coldblatt  iroB.,   by  its  verified   answer,    likewiso 
denied  all    the  material   averments  of   the  amended  bill,    denied   that 
its  publication  was  distributed  in  violation  of  tho  ordinance  of 
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the   City  or   that   distribution  waa  n-iade   in   the  manner  deecribed    in 
th#   ■mendtd  bill,    or   In   any   Buoh  manner  as  would   cause  hazurd   to 
health,    danger  of  fire   or  exoense   In   the  way  of   cl^jariln;;    the    etrpets, 
This   ansver   is    suo^orted  \>y   approxiniately   85  affidavits  of  persona 
who   also  are  of  the  clase   for  which  complain-^tnt   andertal<es  to    sue, 
and   these  affidaTite  dany  rrjat?rial  avemiente  of  the   fumended  liill 
with  reference   tc   the  mfinner   in  Tfhich   thie  printed  matter   is   cir» 
ttulated. 

The  answer  also    set  up  aff inriativ©  imatter  which  Is  not   *•• 
nled,      Ihe  answer  of  Goldhlatt  Bros,,    Inc.,    Rhows   thnt   the   iietri- 
Idution  of  itB  puhllcation  has  l&een  continued   for   elj^hteen  yeare, 
and   the   answer  of   Shopping  fcewe.    Inc.,    that   its  pullication  had 
heen   nontinued   for  three  years.     Among  the  persons   filing  affidarite 
in    BUriTiert   of   these   answers   nro  two   tenaiite  of  the   fiat   build- 
ing of  which   complainant   is  pairt  owner,      Thesft  affidavits  Bpeclfl* 
eally  deny  that   the  dletrilsution  of  defendant 'b  puhlioation  has  la 
•ny  ^ay  created  a  nuisance  or   the  other    suppofed   dangers   bo    elabo* 
rately  described   in   the  aciended  bill. 

The  answers  deny  that  the  publications  are  seattercA  by 
gust?   of  "ind   over   the    sidpwallcs,    streets  and   alleys   of   the   city, 
and   deny  that   the  distribution   of  these  publications   constitutes  a 
fire  harard.        The   standing  of   complainant   as   a  taxpayer   is   chal- 
lenged,   and   the  faete  averred   seem  to  be  undisputed   that  for   several 
years  prior  to   the  filing  of  the  ajr^ended  bill  he  did  not  pay  either 
personal    tnxes   or  taxes  levied   against   the   real    estate  wliioh  he 
■ays  he  owns.      Significantly,   hia   bill   fails  to   allege   that  he   ever 
prior   to   the    riling  of   the  bill    dex.futided   the  enforoeitent  of  the 
rrdinenoe   in   auefltlon  by   the  City  of  Chicago,   or  ever  i^iide   oomplaint 
tc    defendarta   about    the  nanner   in   whioi)    their  productions  were   dis- 
tributed.     It    is   quite   apptirejit   that  his  intrrest   in   Uiis  suit   does 
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The  answer*  of  iefe;  dorita   eet  up  other  ciaterial  and  uncon- 
tradicted facta  with   reference   to    tue   injury  which  vfili   result    to 
the  l>u3ineB8   of   defendants   fro^u    these   injunctions,      ihe   ;urjowtir  of 
Shopping  Neir«,    Inc.,    sete   up    that   it    is   a   corporation  or^iaiiizeA 
un'ler   the  1>mw^   of   th^   Sttitc   ol^   Illinois;    that   its   o«ipitai   Btock   is 
half'   hy  the  EoBton   L*tore,    Oarsoij.  Pirie   Scott  S..  Co.,    The  i^air,   i^ar- 
8>iall   Field  &  Co,;    that   the  purpose  of  ita  orgar^iBation  wac  the 
publication   and   dintribution    of  a  paper   containing  neirs   ite...s   of 
local    interest    :md.  advertising;    that   it  begiin  husineskj   in  iieptembtr, 
19  32,    sni   at  preeent  has   contrsctn   for  advertlsintj  for   the  period 
from  March  1,   I'rZ^,^    to    Sept^riber  1,   15.36,   ^rhich  provide      for  the 
pajrtient   to   It   of   the   sum  of  |>1,106,   19  7.      The  natuts   of   the   bueintst 
houses  v'ith  which  deferi'lant  has   these   contracts   are   givexi   in  detail. 
Tlie   answer  also    -^vers    that   or    the  taeiB  of   inoofiie   for   the  last    six 
XDonths    tVie   expected   additional    revenue  froiu   the   customers  named  ov«r 
their   contract  requirements  will   equal  #220,350,    fcr   the  period 
froR  Larcl-^  1,    19  35,    tc    Septeffib<?r  1,   1936,    and   that   the   ezpeeted  reve- 
nue of  defendant   from  all   sources  h-jsod  or    figures     for   the  year  1934 
for    this  perioa  -will    equal   11,539,483.71.      'i^hls  defenr^ant   says    Uiat 
the   distribution   of   its  paper    i'^    effected  by   3,000  persons;    that   de- 
fendant now   employs   directly  1,333   oarriers,   who   in    turn    ejtploy  900 
hel'ers,    beeldes   the  many  other   eUiploye*^8   whose  nuiabers   and  dutiea 
are    pet   up   in   detail.      The  publication   of  defendant   is   delivered  in 
Chicago   twice   a  v.eok   and  approxiiaately  600,000  papers   are  distributed 
at   each  delivery.      Defexidai.t   says  that   the  injufiction   tends  to   destroy 
the  bufiinees   of   defendant   and   render  it  unable   to   oolleot   the   sufii  •!' 
$1,106,197   for   Hdvertieine.   for   the   period    «;ndlng  bept«»;.ber  i,    iS»36, 
which    contractors   fcr   advertising  had      agreed  to  pay;    that   it   is 
un-^blf-   to   n^ake   delivery   throa^i  th«  United   states  &ails,    as   the 
approriiiibte   cost   of   delivery  by  nail  would   be  ^27,000,   where**   the 
cost  of  delivery  by   •arriera  does  not  exceed  «2,600,    and  tliat 


'la  TsWi'OiB  ©rjr      iefleiloiiutfli   »«9ifJ  6<:©*t1   atiwhrwlaf.'   'to  ea«iniTiticf  inff 
bttsia^^^o  acli«tdqi-  'arii*   <jij  8t<»«    ,.)al    ,«W9H  aolcrrrorfj; 

-i«.  .    ,Tifii  9.       ,.  roaS  aitil  ncartcO   ,»io*fi  notaoa  nrii  x^  M<^rf 

•tit  «>t  "^tuq  9df  iKXii    j.oO^  fCei^   fX^rfa 

to   j-'J^i   is  i'£>ii  .>-niixi«#a«}0  i3Cf*»q  b  lo  aoii'iitflTjRib  tne  rtoi*«olXcfxicr 

.t9dr«s«tq»e  ill  *«»nl«Ji«f  ai»ai>5f  Ji   ijs^   i^alttlstfirbjc  hn«  ;ts*t«^*nl   Xaool 

toiTi-    9(1^  *Jo't  <iHKisl.-fi:9rfejB  Tc't  »ro»T*rt«s   Bfl.'  ^'.ifle^tc/   ti^  tns-.gRPi 

oit3  ,  ,  .  't&tfiS?^J-tf««?  a.t    ,r}r©x   ^1  Vitt'utU  moi'i 

.Xije.^cf'   al   iievis  •"!«  tti-oa-x^aoa   *»»«xfJ-«A/i  $aaba9l9h  doXsiv  xftlir  b»«8«j|| 

JbolTfig  •ri*   t*^  -  ,(.^s|'  Xflw^e   Itlm  tiir»tmn.isap9X  ittenttato  li^iit 

tlQl  if;»v   «j  ;    lot     a«tt;:i*i't   ao  .&«»(  J  ciftoii/oa    XX*»  i*?"i't   ^rujb.tsl^b  to  tun 
fi»..  tn.t♦-;'->^^   filial      .I^,^8^,«:e,X!|   I<»jfp«   XXiv  ^olt-^q  9ldi   To't 

gO'<?    ,  (ni;^   al  ciftr  itrtslTiUiis  5€£,X  vX^^o^n!:-'  •y^^°<"**  ^o^  IruBbei*'! 

ai  b9t«ri  ^    to  cioMesl  XcfvEf  ©I'R"      .XXflt»*  nt  tfu  t99  ntm 

h^iudtx^ali-   *ix*^    Bi--^  ,      •.'   %X*)>fcrf.ixoTE«g«  tftn   :!<»<»»  *   c»oi«rJ  o^«l40 

,dS«X   ,i  ie»tf.H»*t:»i:  a^i-^^'-^      r)oii'^a  9iU  10^  Tgrti^iJ-jR vfti*  lot   V<?X,dOX,l$ 
,^^Ii.;.-a  ■(»j»tfiit  fca^inC  til^  il;^«(rtrit  x^^rilub  oiUm  ot  oXctefli; 


delivery  by  rnail   la   impracticable   for  the   reason   that  postal   au- 
thorities will  not   afree   to  n?jke   flelivery  on    rmy  certain    iay;    that 
any   conti*act  with   the  U.    8,   ia?til    for   the  delirery  of  a  publication 
such  as   this  must   all©ir  froT?    one   to    three   flays   for   (ielivary. 

The   answer  ©f  (loldblatt  Bros. ,   Inc. ,    otateo   that   in   the 
year  1933   it  nald  taxes   to   the   city,    county  and   ntate   in    excess 
of  $500,000;    that   it    •and.   its   oredeceesor   company  hare  been   engiaged 
in  the  departBient   store  business   for  ei^teen  years;    that  buslnese 
haa  grown  until  defendant  now  operates  fiv«  department   stores, 
which  in  1934   did  a  gross   business  of  ij24,000,000;    that   its  buei- 
ness  at   the  present   time  represents  a  capital   investment  of  more 
than  $7,000,000;    that    the   expansion   and  growth  of   the  business  had 
largely  l&een   due  to   the  use  of  such  iwibli cations;    that   it  has   in- 
vested in   ersuipment   an^l   fixtures  incidental   to   the  publication   ap- 
proacirastely  |200,000,    is  under  contract   to  purchase  5,000   tons  of 
paper  at   f40   a  ton   during  the  balance  of  the   calendar  ypar  of 
isrss;    that   it  has  on  hand  large  quantities  oi'  publicatlor   for  cur- 
rent distribution;    that   even  if  restrained  for  a  short  nerlod  it 
will  lose   thousands  of   custoners;    that   Ite    sales  businpsr,   and 
profits  will  greatly  deor'^aee;    that   its   capital    investment  will  be 
greatly  impaired  and   depredated;    that   it  will   be  lrr<«>parably  in- 
jured and  lit  property  rights  destroyed. 

The  anewer  of  Ooldblatt  Bros.,    Inc.,   further  states  that 
it   employs   in   the   -llstribution   of   these  publications   from   seven   to 
eight  hundred  persons;    in   a^iditlon,    there   are   fron   five   to    six 
hundred  people,   wholly   or  in  part,    deoendent   for   their  livelihood 
upon   the   continued  publication   and   distrlhation,    -und   tiiat    if  de- 
fendant  is   compelled   to   desist,  many  of  these   woployees  will  be 
ompelled   to   resort   tr.   charity. 

After  making   every  possible   allowarioe   for  exaggeration   of 
pres'jeotlve  /laJTiages,    it   Ip  apprtrent   that  the  flnfincial   interest  ef 


^i£iij    j^*!"   nla#it90  vsui  no  xi?Y£.L?t  tjidMrf  o#  99^:^  tcM  lltw  atlj'iicox'M 

,f^»rll»b  "to't    ffXfifi}   **tiit   ©J   •no  asc«'t  woIXji   #;?iaa  midi   bm  rfotfs 

iHBeo.'ip   ai   &)£iia   hOA  -^irtuoo    ^rjlt)   9s:13   ot   R.*»Xi^.*   bX«q  i>l   fifi^X  %B«t 
Jj^g^rifl*   rK>»cf  sYfirf  xfw^i'KOi:!   iOBe»o»i!)9iq  a^i  Baa   ii   l«rii    ;00y,003t  1o 

,««'ir>.t«   ;ta»;"JTft<tS(l;  •ril   2:^**n»qo  ir«n  *cuifco#lofc  Xitau  itvovs  *^' 

j^ui  ^li'jni'dtxd  »iU    to  iic^wcTEii  bvut  ncl»imqx9  »sii   itnis    ; 000, 000, V^  sauii 
-ni.  fi.  .«*t*   ;anolijwlXcfw«f  doua  lo  ©so  sil^  o5  9Juh  nsacT  ijX: 

•^«   nol4r4^iX0£fq  y^inobXoni    a^Tulxlt   bru;  .;^nsL3(qrljup«   nX   bft;fa9T 

't9  aaol   000,3  »»/Bxi»ii«j  a4    io«'x;fnao  :t»S>iUJ  aX    ,000,002#  iiXoJ'«oilxo^ 
'to  x»^j'j;  "XJB&'K, ijr>o   <»i^:;:r  to  ftottALBcf  »rl^  ^oi-ziih  ooJ'  .a  O^t  #£  laq^^' 

a  botteq  itarta  a   rto'l   b^rtljjt^as'i  11  itr©r»  i«jefj^   ;£i«X^u<fli^aXb  J'lwi 
l)(tfi  iiannlpad   a^X^r,   e.Jtl  iMti.*    ;aiano^aiiO   'tc  «J^aao(;cxi}   aaoX  XXXif 
itiqfbo  ai^t  i»M    j9«j»""XooJE>  >jX**»T3  XXXw  a^Xloi 
-ni  x^^^'^i^'^.^'^^^  *"^^  ^J'^''^'*  -^    ;fca*6.io(r£Q9h  bati  b9itt3(isal  \,liti9i-^ 

.J^dv^oT^afft  aiiigJi  v#ittq<rtq  aii  fcxui  fcsncjj 
**xl*   B9iAir  .    31:8   ^**iX<lfXoO  1o  i^wcoB  oriT 

o;t   ri«>vea  atoi't  anoilfa iXtafAft}  eedfi^  la  noXlu^iT^alb  9£[1  ni  axoXctia*  ^X 

a-xaiU   ^AQltihbm  ai   ianoa-xaii  Jbatfcm/xl  ^rl^Xa 
booiliXov-'  tol  *«»i)aa«ah    »i-s»Q  ;.-':  io    !:,iL9iibf  ,aXfT09q  b9ibav 

-    -    ':i  uifiJr(i'x:^•i^  A4|e  Mol^JiaXXcftiq  feai{jiiJt}rca&  %Ai  noc> 

;>af  XXX^  a»»-\(aXq(«iC)   t>it'^Ai    to  x**''^'^^  ^ivXaftb   al  taXXf><imo!>  ai   JiiAbn^' 

.^tflo^xio    0*   iict99t  9i   6aXXcq»no 
U)   noX^»-i9ji;*«c»  lol  au^iisifc  iaaoq  x'^ava  jinXX^w  t^'U 

lo  jTat'Tfl'^iiiX    XMloitenl'i  •<!*  t»rii   i^navaqqij  al    .rJ    ,'; 


ooBiplainout  in  this   suit  is  infiuistefiimal   compared  with  the  ac- 
tual  dai>'<?3Lgft  witJn  ^hieh,  th«  buainess  oi    tnese  two  defendante  is 
threatened  ^y   tain   injuiiction.      It  v,'ae   etat«d  upon   oral   argument 
(and  not   aontroyerted)    t^^At,   tiie  restrlctionB  imposed  by   tiie  injunc- 
tion required   the   ejq^euditure  by  deleiidatit  ol'  &t  ieaat  i)3oo   a  week. 
She  trieJ's  ol"  defet^dajits   ciialleiige   tiae  ritiiit  ef   eoo.plainant 
to  maintain  a  bill    tc   restrain   the   continuance  oi   the   alleged  pub- 
lic nuisance  in   tii»   absence  ol"  a  shov-'iiit  o^"  a  gpecial   injury  peeu- 
11  ar  to  tiimself  arid  cite  author itiee  suoii  as  Kigh  or.  Injunction 
(1905),    vol.    1,    sec.    76P;   Jtalli^:GJi  v^  i:^  el  son.    51  111,    App,    411, 
affirmed   in   151   ill.    452;    Jpseph  v.   Wieland  >jair:y   ^q. .    297 
111.    574;   Koerilyr^v.    Century  of  Pro|^res8.    354   111,    347,    and  many 
other  oaeee.        Complainant   relies  on  '-^^.yt  v«  itd-au^iqif^y   250  111. 
442,    -in-i   8ii.;ilar  casea.      Xhe  ijoyt   case   involved    tiie   ri^it  of  a 
property  owner  to  bave  ari   unlicensed   ealoon  enjoined.      The  facts 
are   clearly   dlatiuguisiiable.      iiowever,    tni&   issue  may   vrell   await 
the  taking  of  the  eiridenoe  uoon  a  trial  of   tiie  merita.      The  pre- 
ciae   controversy  here   ooncerus   the   ii?suauioe  of   this  injuuotion 
before  any  trial  on   tne  merits   -ind  -vituout  any  bond   beiiit  tiven  ts 
indeuiCify  defendants ,  notwiiliataiiding  swum   aiiewers  were  on   file 
denying   each  and   every  jaaterial   f ctct  upon  whicn  oomplainant  relied. 
Couiplainant   in  hia  notioxi   for   the   injux/otion  rolled   aulely  upon   the 
verified  bill    of   coinplaint.      It  v^'aa   foni.erly  tiie   rule   tiiat  upon  a 
notion   to   dissolve  ara   injunction  upon    bill   and  answer,    the  answer 
so   far  HP   it  was  responsive   to   tht;  bill  waa   taken   as    true,    and  whsn 
it   fully  fcind  unequivocally  denied   the  material   allegations  of   the 
"bill  upon  v/nioh  complainant's   equity  rested,    the    court  would  dis« 
solve  the  injunction,      tiee  Hlgj'i  on   Injunctions,    1905,    vol,    2,    sea* 
l&ui3,      Thtit    rule  aas  been  modified  by   statute   in   Illiiiois,      Use 
Cahlll*s  111.   Kev.   btats.    1933,    ohap.    69,    sees.    16  aj.d  17,  which  in 
subetancs  provides  that  upon  a  motion   to  Aissolvt  an  Injunutisn  after 


-.-jajs/fai   3/li    CO   ijaao^tBi   an..       ...  -iiycTiinwo   ^on  bar.) 


yi!^  oil 


,_ 1 ,^j__y&  :Sd?  .-  .(?«oei) 

...  ir   ©xtt   bavXarui:   «avw    ,,,^,,-    .:      --.    .       .  ,2^^ 


.^   „  ...    If  ooctoMv*  trfit   to  ^ai:(a}  «if4' 

r:    -     '■''?•■'    9lti    Oi    •Til  .w  !.!»-l    •i'~    ^'  ■     "i     Old 

,o«a    ,S2    ,Xov    ,3<JtfI    .anolionutHl   tic    '  ^'    -^-^U      .itoliftnulnlf  •fl*   «-    ... 
;i  aoixjw  ,VX  f .  V    ex    .toss    ,«d    .V^    ,C5«X   .tt^o^a   .T»H   .X/'r   -'  ' 'ffltoO 


«>filb  bX0O«r  iiuov     u  J    , 


answer,    th'^v   court    s^all   not  be  bound   to    t&ket   thw   answer  »s  aliwo- 

lutely  truf?  \ut   »*hrill    decide    the    -.otion  upon   ti^t   wei,<,iit  ol    the 
teetimony,    an^l   th»it   complainrint  laay   support  i*in    t.ill    and   dalend- 
ent  hie   anow^r  by  aft'i/^aTits   filed  v/itii    the   sttme  w)iial:i  aay   be 
reaf!   in   evidence  on   the   hearlnj^   ol'   tile  iuotion   to   dieeolTe   the 
injunction.     While  tiie   statute  hae  modified  the   anciwit  rule,    it 
has  not  aboliBued  the  reason  ui>on  waioh  it  rests,    an*  vtiile  the 
statute   enlnrgee   the  po^er  of  the   curt,    it   «l8o    ••xtande  the   duty 
of   the   chancellor  to    e-serelso   ifise   discretion  and   carelully  veig^ 
the   teetlKony  aiiA   consider   tna   entire   i9itaation,    to    the    f»nd   tiiat 
person's  viay  not  be  deprived   of  their  rig.:its  or  property  vfituout   a 
full,    fair  '*nd   Impartial   trial    aocordiaei  to    the   law  of   tne  land. 

Here,    tlie  vaatorial   averments   of   the   bill   were   absolutely 
contrarllcted  "by  the  verified   answers  of   i/oth  dof eruiai.ts,    -jid    thee* 
ennvere  rerf?    eupnorted  "by  iuore  than   2o0   affidavits  of  pereonB  who 
wer«   of  thR    class   in    ■vhoee  bohsif   cofuplain-Wit   averred  he   filed  his 
bill.      If   the  testimony  was   to  be  vfei.^h&A,    tuert?   could  be  no   doubt 
thr  -nreponder&nce  cf   it  was   in   favor   of   iefendante.      i'or  that 
rPHBon   the  injunction  ought   aot   to  have   been  granted   and   should 
hsve  been  diseolved.      Th-it    conclution   is  much   rtrengthened  by  the 
fact    that   the   uncontradicted   evi<ience   ehowe   that   the   isauance  of 
th*»Ee   injunctions  very   seriously   interf-reo  ^'ith   the  property 
rl'^hts   of  ief enclar.te,    ani   tixat   tne   damages  which  may   jin-i  will 
7»rob«ibly   result   from  a   continuance  of    the   injunction  will   far 
outweir^  any    inconvenience   or   damage   coaipI<«irj'int  Hilj/ht    sustain 
through   the    continuance   of   the  busineee   of   defec<?atxta   to  which  he 
ol6j*cts. 

It    i^;   no   anewer  for    cgaplainant    co    say  taat    the  injunotion 
dee*   defendants  no  hura  beouuse    the  order  enjfjiried   defendant b   fro« 
dietrlbuting  or  placing  on   the   etsiimrays,   porcnes.sjid   at  the  en- 
tranosM  or  doors  of  nouses,    stores  and  plaees  of  busineas  the 


o(f  z^OL  iixiliifi  Aidda  »rU    iiilv}  k^iX'l  aSlvteffi'VtM  x^  T»vnn«  nlti  torn 

d^t»yii  XlXy't^tMO   brm  aoiistatib  »8lw  &Bluit\»   oi  loIXsocusrfo   ort*  lo 

,ba'  -  J.JrtfigCTi   tnci  tI«1   ,XXifl 

XX'i>*«Xoft'f«  offltw   ilid  !*a0iia9V«   XAX^^it^ni  ^Ai    ,9i»K 

•esflC^  fern-  s't9i)  jr.,  Ji^v^sm  b9i'tl.x»r  lif  x^  b^ioihstSacp 

•ilv  8ao«i«q  'to  a^iv^iOJt'i'Ui  QOil  flcill  9%oia  ^d"  fcs^fiocfiua   flie"»  ort^wena 

siif  b'^iis   fii^   bdiiQV^   ;ft'iaaJtisXqiiiuo   'tlaxt'tiT  «eo4'iv   'U  8««Xo   e4^  'Ir   e>rtdv 

#tftfob  on  <i<i  hisjoo    ifuii    ^hBOai^^  ^'^  oi  a^w   x;aomld't«i'  aiU  11      .XXXcf 

to  »oaeij(>»i   psit  unAi-  awoj.'i?   »oii9Mva  Jbs^oi&Biino^xu;  i^Jii  tadi   ioa'l 

illv'  fna  ifjHioi  /loiiiv  aoii*«!jB|)  axij    Jjs/U   faoa    ,»*JWbHalaR  1o  a^/rfali 
i.      liiTT  aoi^'iAWttti  »*»^   'to  woOAuni jiioo   «  Jicat   ilv^-^i  icXcfedoiq 

'*ti    ..ii.'^    i^j    fi j  l«^  .9'lol-    lo   jaj;il£tJ  r>A>!.1   'to  %ont:uatiaoo   »xW  ilgyoicf^ 
«»i4oiiiil«U  vi^    -       .    „- -    .-    J'c*aix-Xqa«*w    'lo't  nawarjt   6rt  al   /I 

fjjuj  e«&nt»wtf  I©  »»»iRXc  JbiU:^   ijt^avm^    ^.^vuiavti  to  aaoci     i  ^ 


putlle.'3tion8  unle«e   tn«y  were   so    escarei-y   TaBteai^A   tiiat   thi©y  could 
not  "be   scattered  "by  tiie   *ind  ou    the    pu'blic    £tre<*tK,    alleys  or 
si'lewalko  oi'   t.^ic   city,      JelendautiS   deny   tliac    their  pubiicatiorie  we» 
eo    scattered,    an'3   i*  \''as   erroi   to    orijoia   thein   I'roiu   doin^'  taat  whloii 
the  preponderance  oi"   the   evidence  in   tue   recorti   shoT/ed   ti:ey  i^ere  not 
d;;ing. 

It  would   BeeHi  that   if  an    injunction  ¥/*^re  to    ipeu«,    at  le«at 
a  tond   to   protect   defendaaits   from   such   daatages   siiould  have   been   r»» 
quired.      They  should  net  "uave  beet    eul/jfcted   to   expen^-ive  JsJid   costly 
litigation   in   order  to  r.&intaija   Uieij    riir.-it8  without   the  protection 
of  a  "bond.      -he  iijBur-tfice   of    the  ixajunction  witnout    a  tond,    even  haA 
no   acsv.er  bc&r.  on   file   at   the   tiiue   it   iesued,   v/ould  L<-ve  been  un*?ar- 
rai.ted.     1.0   dutiee  ^hioh  a  ciiarieeiior   is   ever  called  unon   to  perfonn 
require  the   exorcise  of   finer  judicial    qutilities   thati   t-ioee   in   which 
these   prell.  ir. ,kry  irit^^rlocutoi  y  cxcieiB   y,re   '5ecided,      Xhsy  B.rc.   en- 
tirely  justifiable  in  usd^y   c&ses  where   it    lit  apr.areut  ^n   the  f  ict« 
prefcnt'd   tiij;.t  little,    if   ■■■-riy,    injury  would  result   cind    .^hei'e   the  ef- 
fect   ir,   to   preserve   the   etctus  uutil    ttuch   tixae   as   the   oourt  nay  pass 
upon   the   caoe   on   its  merits. 

In   the  very  nature  of  things,    this  order  »'Rn  not  ol'  that 

kir.^   or   charaeter.      It   dcee  not   preserve   tne   ntutua.      On   tlie   contrary 

it   destroys    the   atatua.      It   does  not  jireBervr  the   aubjeot  platter  sf 

the   litir;&ition   until    aucli    time   aa    tne    court  inuy   naee  upon   it,    and 

the   parties  be  heard  according   to   the   law  of   the   lunA,    tut,    on    th« 

contrary,   proceeded   to    adjudfc;e   the   caae  ag.-dcet   Aef e'idar.«tfi  vritheut  a 

hearing  on   the  merita,      1'he   injunction   should  xiot  )i»xve  been   issusi 

upon   the   aliening  made,    ir.d    it  anould  huvft  been   diaeolved  upon   de- 
fendants' niotlen. 

ior   t)iese   reasons    the  order  H.^ardints  tiie   injunction   and   UM 

or'^^r  rflfualnp:  to    disBilvs   it  will   both  be   reversed. 

O'Oennor,  v.    J. ,   concurs. 

UeSnr«:iv,    J.,    diwpentB,      (See  nejct  page.) 


.      .    6 
!«>'  ,r»i}03J:    .  L>i£?iJ'oaiJt'^   '''^  "^^   i^AJ'ii  iMdit  blBf. 

AlfO'i  9.'!J  ii<)  ^n»ii.vg<v»  o-  a  fcy°t9il^T  a««tj»o  ijitftiO  .iJt  •Xitfiliiajat  x-tavij 
-la  ©nJ-  »*xeii-  4>ruj  ii-jjn-wi  i^Xaow  y.'Xi.taX  ,\;js*«  'il  ,9XH1X  /.«xl*  |^:'i'im3«JiQ 
!i«*q  vfy.    i'^-ifoo  sit.'J  a.k5  »iiX:?   MOiiw   XX^.iu  •ii^iJ^e   »flv*   avttttotci  ti  si   io^'t 

•a^i^o«a  »*1  no  «wi«o  arff  nocr^ 


•lU    l^>Ui    n. 
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ItR,    JU3TICDB  MoSURm..Y  Dlse«ntln/^. 

Tli«  or69T   loeB  not   restrain   the  ii  ptritutlon  of  cir- 
culars but   T>emBits  this   if  th^y   ar-?   eo   fastaned   that   they  cannot 
he   aoattered  by  the  find  into   th«   ouhlic    jtreeto,    -illeys  or   si^e* 
w<Lkn  of  th*   city  of   Chlcafyo.      In  ray  oiatnion   this   is   a  h/irriilaao 
«t3   r^asonnhle  lirnit>tion   %n<^   ')res«rv«a   the   status  ^lo   ao   nn    l© 
nrotftct   th#  public.      To   reverse   the   ir^luncjt.lonal   ordar  woulcl 
?)<»^nnit   the  /liatrlbutlon  of   clroul-^'-rp  witVoiit  <try  attempt   t,o 
T»r«T<»nt   them  from  ■b«»inp   !»eattored,      I   respectfully  dirsent   froai 
the  majority  ©rjlnlor. 
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y.^opLs  ov  tm  stats  op  iixisois 


) 


▼  •  )        COURT  Oy  COOK  CCfDlTT* 


HAi^ET  s«  aHA?)L3  Mid  9*  V*  j^mmotj 


IH*  ?ES3ZDI19  JUUTIOB  BIZSIB)  IKStZTmSB  TM  OPimOV  OF  tBB  COURT* 

T^  »ttp«rior  eeurt  of  Cook  oouaty  dlareeted   tho  isBuaneo 
of  the  VI It  of  wortdwtto  Ofalnot  Bodnoy  H*  Brandon*  dlrootor  of 
tho  departeont  of  public  ^jrorko  of  tte  Stato  of  lllinoisi  Dorotligr 
L*  Kojt  &o«lotftnt  dlreotorf      •  L.  Boiraii»  sup«r  intend  ant  of  eliarltioot 
?idn«7  S*  v?ixg\iiiy  ]|«D«t  allonlHtf     Jolm  C*  woigelf  floooX  nuporin** 
tondentf   <^ank  2>*  WMppt  fiuporlJitond«at  of  prlaonof  Foul  L»   iotaroo4or» 
M.   9«9  orlainologioti  w«  C«  JTonoo^  o«poriat«Adoat  of  paroXo»  all 
•oaiboTs  of  tho  departsont  of  j^bllo  wolfarof     Earry  n.  ftradlof  S*  W* 
Farovaki*  aaaa^lng  off loorf  and  w,  "^ery  Lanoaator*     rnaat  HooTor  and 
John  V.  Cllnnlng  Baobara  of   tho  atata  oirll  aarriea  ooMalaaion  of 
tho  ttato  of  Illiaoio. 

To  tho  potltlon  for  »andMMfl»  aa  Yarloualy  and  finally 
aaondod  January  16 »  1954*   (horoinaftar  raf arr ad   to  as  tho  p« tit ion) 
dafaadanta   intarposwi   a  ganaral  and  ap^^oial  daanarrar*  >»hioh  waa 
orarmlod*     Daf andanta  al<9ctad   to  atand  by  thair  dowurrar  and   thoro« 
npon  th«  court  diractad   tho  la»uanoa  of   tha  ■andamia  writ*  froa  whioL 
too  of   tha  dafandanta*  Horry  S     Oradla  and  3«      •  i>aroinilil»  hoTo 

yroaaeutad   thia  appoal* 

Tario«a  quaationa  ara  raisad   aa  to  tha  aoffieianay  of  tho 


\ 
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1,<'.a.A.I  0  8S    ^ 


Id  ioJo«'xi&  latfbtmr^  .E  ^pmitOi-  ;(ttai4S]|«  «i«nft»v  i.  ;  fxft 

i^ao^o^  )  ft  leal  III  '^0  »leia  0d4  1;o  aK'zo?  otXcTjfq  to  dA&u4i«4»^  (Mlt 

oio*  ii»ire<dl  ^••fii<    «i*i««oatul  X't^ef^  t^^  ten  ti«>di%l»  ^^S^Mitttcr  <lMcwotji<£ 
lilMait  ten  ^XaDottjiv  ««  ««tmita«R  Tot  «oilll»«  Mt;»  oT 
-*«i»d^   htm  «#♦««»♦  iKivjtfd  Xtf  tt.  h*0Wfl»  •?.  .^im«TO 


•8« 

9«tltlen»  wMeh  i«  tuit*  TOltiaiitous  maA  «ai«g«t  la  •ubvtane*  Uutt 
Ulys0««  J«  9ri«t  t^  r9lat»ri  1«  a  plqrslolui  and  ««rtcon»  lloeiissd 
t«  pTaotle9  B«dloia*  la  th«  otake  af  Illiaaist  aad  has  «o  pructlead 
far  tmrty  rears  t   that  ha  is  a  profassar  and  haad  of  ths  dajparWMmt 
of  ote-lfiorynf:olog3r  at  LeyeXa  Unirareity}  and  that  his  pr^votioo  baa 
hssa  oonflasd   to  ths  «iby  ex   ChteagOf   that   In  IS7I  the  gonsral 
aosaahXy  of  this  etata  anaoted  IsgisXabloa  to  taka  oror  tho  Chiaasa 
^iy9  ft  7>tat  IntiTomryt  vhioh  prior  t  hero  to  had  exist  od  as  a  prirata 
oarper«itiont  «ad  directed  th«  gereiMiar  to  aocept  tha  transfor  of  all 
its  acBott  by  the  r;tat«  of  XXlinole*  thus  oroatiatg  a  »tato  iastitu* 
tiaa*  deslgiaated  hiy  said  aot  as  tha  IlXlaois  CharitahXo  ij9  k  ^ar 
laflnotryi   >«hloh  has  siaoe   th»t   tiaie  haea  coaducted  and   operated   to 
proTid«  grataltous  aedioaX  ami  »ttrgieaX  tyaataent  for  alX  indigent 
residents  of  IXXlnols  affXiotad  with  dlseaaos  of  the  o/o  and  ear# 
In  eonferaity  with  tha  ohjeets  of  its  orention  ae  sot  forth  la  tha 
aot  of  Inearporatioai   that   ejcaaiaatioas  under   the  cInriX  evrTioe  Xaa 
haTS  been  heretofore  haXd  for  phyalolaaa  on  the  aedioaX  staff  of 
tho  inflrmaryt  and  that  poaitiaas  wtte  cXaBsified  as  senior  aad 
aseistsnt  oyo  surgeoa  aad  senior  and  assiataat  oar  sargeoa* 

It  is  further  aXXegod  that  Jane  XX »  X«X2»   tho  generaX 
assoabXy  of  this  state  fXaoed  sttperrisloa  of  oharitabXo  institutlons» 
iaeXudlng  the  Illinois  Charitable  '^o  &  "Sar  7nfirBary»   ia  a  oha^ltieo 
ooaKleeion  and  a  baard  9t  adainistratloBt  that  on  IC&roh  7»  X9X7»  tha 
geaeraX  asossibXy  oreuted   tho  d«imrt»ent  of  pubXio  w«Xfare»   ia  tha 
pXaoe  and   stead  of  tha  charities  oOHaisaiea  aad  beard  of  adaiaiBtratlon» 
aal  proridftd  for  a  dircoter  thereof*  and   for  rarloue  other  offleera» 
■song  then  being  aa  aasietaat  direeter»  aXienist*   orlalnsXegist*   fieoal 
saperriaor  and   sap«rlateadent  of  eharities»  for  tha  parpesee  of 
adaialstratloat   that  except  for  teaparary  appeiataaats   the  lawfully 
ehosea  aodioaX  staf i  teretof ore  eonneoted  with  tha  infiraary  has  bam 


.  ,,1  ,.il««9  .»*  ♦""^  -*"  .*«.«'»«»  «^«^  •"  -w.xoae^*^-*''  >• 
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toe.  'mir.#«  ««  t^nJt^*i»X«  ii««^  *ii«Wia*<i  a.^^^^-   tit.^  , 
1^T^«.»  •«*   ,*;l^X  ,XI  e«.^  ^^^t  ««^oXX«  ^t^-^^t  •!  .. 
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8el«ot9d  In  accordane*  with  the  statutes  of   thla  ntata  by  ooapatl- 

tlra  olTil  eerylce  sxaninatlona*  and  that  tha  said  Inatitution  kaa 

baen  operated  suceesBfully  for  many  years  by  its  staff  of  pliyslelanB 

en<'  curgeonsf  who  ar«  allagad  to  be  competent  and  experienoad 

practitionara  of  aadleina  of  high  atandlns  in  thair  prefaspion* 

It  is  RTorred  that  Itay  11,  1905,  th«  ganaral  aasoiibly 

paaaad  an  act  to  regulate  the  civil  aervioe  of  this  Qtata>  which 

beoasM  effeetire  t^oy^aber  1,  1905,  anci  wae  aaaniJed  June  ir.,  I9il, 

and  a«r«iin  July  1,  1919,  in  accordanoa  with  whioh  tho  gOTeraor 

appointed  aa  noaibera  «f  tha  state  eiTil  serTioe  ooaniaaian  W«  itmnj 

Leaeaeter,  ::rneet  Hoover  and  John  V.  Clinnin,  who  accaptod  said 

offices,  qualified  and  are  now  acting  ae  mooubars  of  said  e^Baieeioai 

that  in  the  year  1981  relator  took  tite  axaalaatioaa  duly  pre.^orlbad 

under  the  ruloe  and  reflations  of  said  ooaaalasion  in  aocrordaaoa  wltk 

the  statutes  of  this  state  for  senior  oar  surgeon,  euooessfully  paas«4 

such  oxemination,  and  since  1523  has  been  functioning  as  assistant 

s  rgeoa  on  the  ae^fical  staff  of  the  infiraary,  performing  his  duties 

ae  eer  surgeon  until  he  was  -by  the  illegal  sohomo  of  the  defendants, 

deprirod  of  tha  opportunity  to  fiuiction  as  hereinafter  set  forthf  that 

said  office  is  etill  in  exietenoe  and  relator  hfie  been  a  member  of  thm 

clae?ifie<?  clTil  uerriee  since  the  time  of  his  appointmsnt. 

The  petition  arers  that  April  19,  Ifiia,  tha  oiril  serTi«« 

commission  adoptsd  oertain  ruloa  and  by  rule  1  thereof  ola^sifiod 

the  position  occupied  by  relator i  that  on  July  1,  1«35,  ho  reoeirad 

the  following  coounmieatioa  on  the  letterhead  of  the  ::tate  of 

lUinois,  department  of  public  welfare,  oigaad  by  defendant  3,  w. 

'•rowski,  as  managing  officer  of  the  infiiMiryi 

']»•  a*  J.  Grim, 
C^oago,  Illinois* 

Soar  Doctor  I 

As  Uaaagiag  Officer  at  the  Illinois  u^ye  and  Sar  Infirmary, 
I  desire  to  notifjr  you  that  I  hmye  official  notice  from  tho  iiepartmeat 
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";"!J^      bus     «  ;Ji!OijJ^rii,fl.'.-  ■       ''^  ^ 


feMa   b»^i|*©o«  iwSw   t^.tpi-  .^of,  hfis  ■jfliv^oj?  <»*SflrrE  ^t^iui  )>■ 


M."!:  %ai#a0  vttK  fficA  Bun  6«ltlXMiy»  «9»ol^l 

;  a«ol#jiXt;^,fi'J  brj»  «»Xi;t  tri^ 

.■     :  •d'   5-:^X   r-rJ  .  ,.0lJ'ysfrl.'i  ,-; . 
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j^Atiae/^Xo   lodiAtf^    X  ♦i»':  '^tf   fefl.'  nXjiiX9»   b'v#<l«E)«  tttlMim\ 

ht>y  ,  ,  :0X»«  %tf  ENii«s9t>«  nDl^lvoq;  & 
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•f  Public    "ttlfar*  at.   jprtagfi»ld,   llllnoi»,   that  th«  IXlln«ls  rstat* 
eiTil  oexTlott  CowKLeslwit  h&e*  for   tli«i  flret  tiaoi   el&salflvd   thm 
poeitloita   to  b*  iMld  as  Bombers  of  tlie  medioal  etaff  of   tht  :illlnoi« 
^ft  and  KflU'  inllrsary. 

la.  Saxvy  OradX*  haa  1»«an  appointed  Chlof  of  :  taff ,  effo«. 
tire  June  2f%h»  I$33»  pursmtmt  to  epaolal  OrOor  So.  4845* 

Tho  »*al»ora  of  the  staff   to  fill  th«  now  olaislfloHtlona 
hare  nov.  been  chosen  tmd    they  \7lll  take  OTer  their  riiapectlTo  dutleo 
of  care  of  patients  at   the  Xnflraary  on  July  1,  1933. 

1   am  notifying  .<^11  professional  sen  iwho  hare  done  <9ork  at 
the  in0tltutlen»  rugrrdleaft  ei   whetkei.-  qt  not  they  Imre  boon    )«»l9<Ttod 
■enbere  of   the  net?  etaff   In  o^der  thai;   thi^r  amy  gorern  themBelveo 
accordingly* 

Any  profoeplonal  aen»  being  Civil  SarTloe  eaployeeay  will 
retain  thdlr     Ivll    'errloo  statue  to   the  clAealflc  tion  for  which  they 
have  been  Ofprtifle^  by  tb«  Coaalealon* 

The  ne^v  staff  may  ot'dl  upon  the  Bteishere  of  th<»  prof oea Ion 
for  work  at  the   Institution  in  the  future," 

It  is  *».llefifod  that  the  fOTegotng  coBammloation  me  nado 
*ln  accordance  »(lth  a  aehomo*  vherehy  one  Harry  QradlOt  purportlac 
to  hare  been  appointed  chief  9t  staff »  induced   the  departvent  of 
public  we3f a  169  the  ©IyH  serTlce  eoffinlseienera  and  3.     •  JParowohl  to 
oorre  hie  purposes  of  ©Tad lag  the  elvil  oesrrice  lawo  and  for  the 
purpoee  of  dlrerting  the  said  illinola  ^9  it  ^ar  Inflraary  fros  the 
purpoBoe  lor  whleh  It  had  been  ereatodf  that  the  aliedrHtion  in  sBid 
eoomnloatlon  et&tiag  that  the  XlXinols    >tate  uIyII     erTioa  .'omisaliA 
had   for   the  first   tine  olaaslfiod   chc  positions   to  be  held  by  aesiboro 
of  th<«  Bodioal  staff  of  t.ho  infirmary*  in  net  la  accordance  vvith  thm 
facts t  that  relator  lo  not  in  a  position  to  Icnow  what  the  purportodl 
elasriflos^tioa  has  been*  but  thr.t  aaid  positions  of  sye  and   oar  our* 
geons  iina   their  aaslataats  w«re  oli'^ei^if  led  ».s  aTerred   in  the  petition 
and   that  relator  took  the  exaMination  for  said  olasslfted  position 
and  is  entitled    to  continue  therein. 

It  is  alleged  that  after  r^ceiTlng  the  foroKOlng  eOMMnieation 
relator  proooodod   to  the  building  occupied  by  the  inflrmry  for  hlo 
usual  dutlosf  and   thereupon  was  told  that  there  was  no  work  for  hlM 
and   that  rarloue  other  neabers  of   sf id   staff  had  bsen  likvwlse  Infer* 
nod,   aad   that   this  wae  all  done   In  pureuanoo  of  oald   illegal  schenot 
fostered   for   the  purpose  of  furthering  the  illegal  alas  and  wiohes  of 
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orU    x©l  uis    „>- J.    I'-iyrer,-     '  '  ■?  bj^rp^jtw?;;  ^lA  s-rtrj^i 

••«ii«  YA«   Ih  l««t«  feii<*«  #ril:   .iitf  4re»cf  aAif  ooil ««ili«««Jt» 

aif(    ret  v*MrTil^fti^  9di  V^  t»ttU'»99  ^tsihXt9(f  •tfi  €»4   Nfei4vt»OY^  t« 
Kiil  i»t  J[ir»«  «)fi  Ban  •«Ni<r  ;}iiil#  Mo;»  '^»«  mmti$mx»tU  batt  «a»l^tr*>  f. 
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«&ld  (iTftdle  and  T&rl*«8  »tb«3r  HppolBteds  not  qttaXiflvd  itBd«r  Um 
elTll  08rrle«  IftirBt  that  ths  poaitloa  of  **GMef  9t  staff"   to  js^kieh. 
Gr»dlo  wms  appointed  is  aot  w&jrrcuited   in  l&w«  and   thbt    the  court 
shoul'i  find  such  position  to  be  Xeg&lly  non-oxistimtt  thmt  tho 
ax«miaation  of  July  !#  lW35t  «aa  "a  ««^e  ahaat  and  aorolj  a  dorloo* 
for  tho  purpoao  of  aooouplishin^  thft  finds  of  tha  lXl«c*tl  schoiae 
ref orrod  tot     tlut  it  vao  not  conteapXatod  )>y  tho  gonoral  auuenlily 
that  tho  position  oceuplod  hy  relator  shonJld  to«  fiHod  la  any  othor 
Bannar  than  as  horatofore  dono  la  aeeorcjanoa  vith  tho  qIvH  SitiTloo 
etatntos  and  r^os  of  tho  eoHndssioni  th^it  dofandftnts  hRnr«  at  no  ti«o 
e&ttood  any  ehargos  to  hs  fllod  or  pr^f^i^rrod  ago^inzt  him^  ajtA  dsslro 
to  T%wMr9  hla  and  hy  aoans  of  smhterfvgOf  and  oontrax^y  to  Xa«»  ropXcioo 
hlM  and  othars  la  positions  ooottpled  hy  M»  and  his  ooXXaaguoa*     Tho 
petition  oats  forth  at  groat  Xongth  th9  rtiXos  of  the  oiviX  serrloo 
coanisAioQt  sffeetiro     prlX  lt«  X9X3«  and  prays  for   tha  ist»uanoo  of 
a  writ  of  Mmdtoina  owauuidlng  tho  dafandanto  namad  in  tho  poiltion  to 
forthwith  rw^tore  r^Xator  to  tho  aXassifl^iil   civlX  ^crTloo  aa   "aar 
Burgaon**  senetiaios  icnown  as  "aonior  •ur  3UrgQon»"   in  tha  inflxnaryt 
and  conaandlng  dsfendants  to  eoa^e  and  dooist  from  di^turliiatf  kia  in 
the  exeroiso  of  his  dvtioo  ao  utii^  oar  owgoon  and  froa  in  any  way 
aal''>rf«lXy  pr^rrntin^  hia  from  funetionlag  in  th^t  oapaolty  si  Iho 
Inflnsaryi  and  tonaandlng  dsfondanti  and  oaoh  of  thoa  forthwith  to 
roaoT«  froa  th-*^  nodloal  aad  surgleaX  staff  of  the  infiraary  aXX 
sionibers  of  sftld  staff  who  hare  not  hoon  qnaXified  ther^^for  in  son- 
foralty  with  tho  elTll  servie«  Xavs  of  tho  otato»  and  ooaaanding 
GradXs  to  oeaae  and  dosisi  froa  intdrfering  with  tho  propor  functioaing 
of   r<>X&tor  or  his  assooiatoo  ohosen  under   tho  eiriX  serrloo  Xawo  hs 
Kdmbers  of   the   staff  of  tho  infiraary* 

To  the   foregoing  potition  defondaato  iatarposad   a  gonoxal 
and  spaoiaX  d^uurrort  assigning  in  substanos   the  foXXowlng  groaadoi 

(1)     That  tho  petition  is  inauf i ioieat  in  law| 
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usrlj  i  ^LacaiM  ^miASmr  ^  h»t%,Uhno  ncl.S'iQe^i  <dtAi  Urn:' 

««ril  Oft  i»-  ?'VMXi  atr  ;  :;eiS'^Rt»9iBi'5  »;lff  It)  seXtr's   ^>f.ft  n«j>»^«:? 

-*l<rur=i30   ti:fre.f5l»oq  ul   nr-ff*©  boa  WM 
Jc/t^nftii- V,  WAV    .j'j:(;»ii-:.;:iw  c«nBfif?r""    '"    "•■■"> 

afl[4  >•  »«»x  tie4rr«ft«  ItrU  fli  diir  t'^attft 
«%-xMrxiliii  mCw   )•  IeIa^s  Dili  !•  «a»dMNi 
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Cs)  That  thiS  petition  ta  defeotlr*  in  f Ailing  to  arov 
wfett  tras   tlid  proper   f^ppoinnla^  offiovr  Ve   the  patfiiion  ciaiiAud   l»/ 

TOlatOTi 

(3)  fh&t  tho  &«t  BOUi^ht  to  bo  conpaXlod  )iy  relutox  by 
nani'Amiii  bi3ln^»   xa   my  event«   tha  eoforoeoent  of  a  prlTato  riKht» 

»  denand  nuet  firafc  b«  m^&e  upon  tha  '^ppropxiats  paldlie  oirio«r  for 
%li«  porxomnQGO  of  such  act*   and  that  tho  petition  dooa  not  alloffo 
a  dMMUid  upon  or  a  refusal  by  tho  jnropor  offiacj:  or  offioerai} 

(4)  That  the  petition  dooa  not  aT9r  facta  ouflicisnt   to 
fihovv  »  V  one:ful  diech&rge  fx'oa*  or  a  deaand  na!   jr^funal   Ic  r    in«tat« 
the  relator   in»   4  position  In   the  .  tate  Claeaifiod  GItII  ^«)rTioo| 

(6)  That  tho  aversents  of  tho  pet  it.  ion  a.xs  &jRcii,.:;uouBf 
ineonpiBtent  ^ad  contradietoryi 

(6)  That   tho  petition  does  not   show  th^t  either  ^rat^Io 
or  Pi.rorskl  hare  or  otct  had   any  aut.h»rity  to  appoint «  dlsohargo  or 
reinstate  a  iB»e»a»or  of  the  ::tat@  Claseif  iffd   OiviX     ^  rrice »  ant:    -ny 
deaand  on  cither  of  thes  to  eo  apj^int*  dinohargo  or  reinstate  a 
■oaiber  of  the   ^U^te  Claasified   Uiril  w^^nrioe   would  be  unnTrllin<^l 

(7)  That   the  petition  abottiUe  ia  aere  oonolUfiioaQ  of 
tho  pleader  vhioh  eannot  bo  t^ea  a&  tho  proper  pleading  of  fncta 
eso'^ntlal  to  sake  out  a  e&so  entitliag  petitioaejr   (o  the  relief 
prayed  fort 

(5)  That  the  petition  ioes  n&i  iiV^r  f&ot»  eho^iag  aa;f 
dtttiee  prescribed  or  iap09«<i  by  law  upon  (*ra.-ilr>  ar  Pnrowskiy  aa4 
aeco'din^l^'^  no  anmU rais  ctm  ia^me  ik^inst   thau; 

{^)     That   the  patition  do^s  not  ar^r  sufficient   fncto  to 
Justify  the  ieeuanoo  of   ihe  writ  prayed  for«  but   in  effect  roc,airos 
the  oourt   to  aso«rtain  and   deisraiiae  tits  factOf  whieh  la  eoatrarjr 
to   the  office  of  a  writ  of  mandenus* 

It  ie  urg«d   that  the  court  orrod»  as  a  antter  of  la«»  la 
OTorruliag  the  deaurrer  a»1  dlr^^cting  tho  ioaaaaoo  of   the   ^rib.      The 
"vTlt  of  Kandasfiua   la  a  eu^jnary  «rit*   ienued   frtm  a  eouit.  of   coapstant 
juried  lotion*  eoaBEtaadiag  the  officer  to  whoa  it  lo  addressod   to  per- 
fora  eoao  opeclflc  duty  which  the  relator  lo  entitled  of  ri^jht   to 
hare  p^^rforaef^   and  which  the  party  owing  tho  duty  hait  failed   te  per* 
fora*     iforgue  y.  Miirkea  5^1  111*  &10«)     lU  haa  heen  repeatedly  held 
that  9RA  petitlonine  for  auch  v/rlt  ouot  show  ».  clear  and  uadoubt'frl 
right    to   tho  relief   nought*      (Teopl^  t.  Huleyjit   54«  111*   247,    ISli 
Po^olf  T.  B»ard  of  Heriov^*  Sfil  ill.  301,  314#)     In  th*j  letter  o**Be  tha 
court  oald  that  It  ott>:!:ht  aot  to  la  sue  in  any  caee  ualeae  the  party 
opplylatf  thorefor  ahowa  a  clear  and   ondenirblo  rl^^t   to  the   thiag 
ooaght  to  bo  done  and  In  the  aanner  and  by  tho  person  or  body  eoa^lt 
to  ho  eaeroedt     (citing  Feopli  t.  Hat oh >  3S  III.  9|     People  t# 
Iyelt«or>  ^^9  III.   2M»)    ani   th«t  the   eoUTt  rrlll  not   crd-^r   It   in 

doubtful  oaooa«      jKenneally  v.   "ity  of    rbtoagOa  220  111.  4M5,   503«) 


%mra  94  Villi 


J.-SI 


^isl;:   Til,)   .  0l^i  tiiUhtitm  im»  %«*Xfi  «  •wodm  to^artidt  mtJtYXwiii 

;r^ii«F   x^o  '  «&t»q  mC#  X(f  bus   ^•rnsts  tHi  Hi   boji  (mod  »tf  Pi  iiCiMM 

fti   Ji  J9tt  111  '■:  tLS  imdi  hiw  <«|NS  »J  «u2*iJL 
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?X«lntiff  ••mam  to  V-ik*  no  io»tt«  with  thaeo   pT«poBittona,  ^t 
insieta  thut  hie  rl«ht  to  the  r«ll«f  doaaatiod  i«  auff iolently 
aTorr^d  la  the  petition.     la  hanaoay  with  these  ■  uthorlUac  it 
vat  Ineuriimit  upon  the  relatOT  ia  thU  proceeaing  to  ahev  bj  olaar 
anA  8p«olfio  all«gAtiona  that  ko  was  a  weabar  of  the  olaaslfiod 
clrll  aeiTloat  apacifylaf  kla  ©laa»Ul«*>tl»m  and  th«  axaot  <tutlaa 
j^aaerihod  tharotutd^xi   that  ho  ima  o«at«d  frcn  ih«  pasltlaa  and  had 
aa  uauttastlda«Kl  right  thar^atof   th?it  ho  had  dflnmiided  of  the  proper 
affioex  or  offloftxa  hia  rostoratioa  to  tho  peaitlon  In  the  eXaaaifiod 
clTiX  •errie9»  and  tim  t  auoh  deaiaad  had  been  rofusod* 

Aoeerding  to  the  petition  tho  alassif le^^tion  of  iho  pasitimt 
•lalsad  h7  petltlonar  aa  9xX»%im  larloi^  to  1933  w&a  "enr  aarsooat" 
vhoaa  dutias  wora  ^MOdleal  wad   sargiOAl  treatnoat  of  oar  onaoa*  uaaallj 
at  tha  Xlliaoin  :^7o  it  Bar  la^lnMUrjr***  7h«  patltion  faiXa  to  epeeify 
■«ro  iafiniteljr  ^i^hat  the  porforamnee  of   theee  duties  aatailod*  It 
earriod  ao  anlaryt  and  thora  ia  nothlag  to  show  Tihathor  tha  tnoaaiioat 
waa  raq^airad  t«  axaaiao  oaa  or  nore  patients  &  dft^t  &  Moath  or  a  yaar^ 
or  whaa  ho  waa  to  parfom  his  «(»rriG«a»     t^er  tha  olaaaifloatloa  of 
May  U*  1933*  thara  la  no  aaoh  poaitloa  aa  ^mn.r  attrgooBt'*  tha  oquiTa^ 
laat  vard  uaad  being  oto^laryngeloglat*     the  dutiea  of  "Attandiag 
Oto-LarjngolOffiat*'  are  to  "hare  entire  oharge  of  the  awdieal  and  aur- 
gleal  treat«eat  of  ear*  Boae  and  throat  patlsnta*  at  th«;  laflrauiryt 
aad   "he  reapoaaihle  for  the  adequate  Instruetioa  of  iatames  aad  re* 
aidaata*"     Thia  la  olearly  a  aayerriaory  poaitioa*  aad  sot  tho 
oiiaiTaleat  of  "ear  aarffeoa"  in  the  old  olaeaif iontloa*  «hloh  ooataiaed 
ao  elaaeat  of  iaatruetioa  or  exeeutlTe  reaponslbllityi   it  ia  a  differ- 
eat  poaltiea.     The  datiee  of   **   aeeeiate  Oto-Larynffologlat*   la  tha 
reelaaaifieatioB  are  to  •aaalat  the     ttendiag  Oto*Laryagoloeiat  ia 
the  aedioal  sad  aargleal  tretttsent  of   ear,  aoee  aad   throat  yatienta* 
at  the  iafinaary*  Tha  dmtiea  of  ''/djanot  Oto-Larynreloriaf  ia  the 


|kAifccz».r.  ;«»l^f^t>   siK'^  '  I««1!N<<r<e'V^X*<»;^0  ^<tX«<r   bMiM  firittw  IliaX 

•TWO   bfiP.   L  -i   afli-m   «fr#siJ'»   oi   •t*   ''l9l9«X0B«TX«*Z'^^^ 

'.^«q[  fMe:ai^  fra«  •«««  ««»*  ')^«  «fiMfflMdti  X««Xs 

■tft;^  iiJ  *■#«.-  '■•^9  4!ttf.vi9»«»>*  Ido  ••lltife  «iirr-     «/iQ  telnet  *■• 
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r»«laft9ifleAtioa  arm  t«  "assist  la  th«  aedidal  and  aargleal  tr««t* 
■«nt  af  «art  act»e  and   tkroat  imtltrnts"  at  tha  iafiraarj»  "imd-^r  tht 
(lir«9t  superTlsioa  of  tha     tt^ndiaK  ar  .\  soQlate  Oto-La77n;^olO'<-l8^** 
»liil«  the  latter  tw«  olaeKlfioationa  nay  !»«  tha  aqalT&Ient  of  oar 
•urgeoa  aati  aaoletaat  oar  mxgemt  la  th«  old  eXetsfltlfieBtloa*  thara 
la  notlilBe  la  the  aawt  ray  aoro  thaa  th^ra  w^a  la  th«  oldt  to  ladloato 
tha  aaouat  af  work  that  aithar  iha  aaeoolata  or  acijuaet  Oto-Laryao 
goXo^ai  lo  roqalred  to  do*  or  whoa  ho  is  to  <!o  lt«     Ohvloualy  tho 
ax90tttlT0  tfapartatonto  of  tha  foVAmaoat  had  th)@  right  AXtA  power  aatfar 
tho  otata  olvll  nfirrin^  met  to  saka  tha  r«cXA«aif  lontioa  and  plaea 
Oradlo  la  tha  poeitloa  of  aU»adl«^  otool^iynf/ologletf  «hleh  lo 
aatlrely  dlff<»reat  from  tha  position  of  "enr  sargeoa*"  clalusd  hy 
patltleaer  and  to  whioh  ho  saaka  to  ^o  ro»tor«a.     Therefore,  aslAo 
froa  any  othar  dofeoto  la  tha  p«tltloa»  it  apii^ears  that  no  ahowiaff  lo 
aade  of  a  *cloar  and  tmdouhtod  right  to  th®  r^ief  sought,*  an  ro- 
qalrsd  undar  iho  rapoatod  holding  of  tha  oaaos  In  this  otato* 

Ttmk  an  oxaalaatloa  of  tho  petition  it  appaars  that  aranaant 
of  oartala  factual  aota  roqalred  hy  atatato  to  prooaddt  aoco«paay  and 
follow  the  exJUBlnatloao  taken  under  tho  eivtl  8«(rrle«  aet  are  eatlr«ly 
laoklac.     (OlTil  r^arvioa  aet,  ehap*  12ia«  Cahill'a  1933  llliaoio 
Rariood  statatao*)     The  petition  falls  to  dlinoloao  thut  a  pablio 
ooapotltlTa  examination  was  hold  for  tho  poaitlon  of  "oar  aargeoa** 
whleh  was  froa  to  all  the  eltlsena   of   tha  United  atatoo  (aoo.  «» 
okap.  12«a}|  that   tho  qaallfle»tloao  of  tho  applleants  to  porfora  tho 
datlas  of  the  oosltlon  wore  preaorlhod  hy  rule  In  aitranoo  of  aaoh 
oxsnlnatloa  (a«e.  •)!   thfit   tho  oxanlnntlone  related   to  nattora  fairly 
testing  the  relatlro  oayrielty  of  the  paraoaa  axnalned   to  dla«har«o  tho 
datlea  of  such  position     (ane.   6)t      that   the  oItU  a^rrloo  eoaadaaloa- 
•rs  or  oxaalnoro  appointed  by  thea  ooatrollod   oald  oxaalnatlon  (ooo* 
i)l     that   if  ojcaaiaara  wore  appelated   to  coaduet  aueh  exaainatloa« 


t 


-■tuni;  ix«>i«»^  sfut t iJMSiNnteft  lULi  woXX«l 

•  :4eti3(MX 

mkmmxm  tit  i^di  |{d  .soa)  iioil«ftlJMm 
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-noi««lM«»d  »»i7i  fi  i^vio  •!*■    3'\,.j     \\r  .m9ltX99%,  A%ssn  te  ••l#irfc 

.■•laaiLhbtx*  ifMii  #wffes»«  •#  hm$mi9qft»  •«•«  a«««lMDw  U  4«f(«     t(ft 


tftl<1  exaniners  aatftt  a  r«itura  or  Tnfwr%  theraof  t«  tli«  olTll  awrri** 
eoamlBsloaera  (««•«  6}|  i]iA.(  a  ▼aoatnoy  exlatad  la  iha  poaltloa  af 
tar  s\arg«on  in  tk«  laflxaary  (aaa*  10 )|  tliat   tha  prapar  appolntlag 
officer  loada  a  jraquialtloa  upea  the  civil  8>^>rTie«  ooMalaaiaa  far  aa 
«llgl1»la  to  fill  a  Taaaaey  axistijig  la  thM  poaltiaa  of  aeir  surgaoa 
at  the  iafiraary  isao*  10) |  ih&t  tha  omia  aad  axidraaa  of  tka  ralator 
stood   hi;tha»t  upoa  tlia  register  of   «li^i1il»n  for  tho  posit loa  of  aar 
•urgaoa*  &ad  tliat  ho  itna  oartif  lad  toy  tlw  state  oivil  s^rriaa 
eoaniasiea  to  tha  app^intlag  offi«ar   to  aueii  pesitioa  (sao*  10)* 
Th«a«  AllAfntioaa  ^0T9  aaaeatial  to  aMw  patltioaar*a  aadaaiaiao 
right  to  tha  position* 

Vo  find  in  the  patitlon  aa&ay  ragaa  tanA  gaaaral  allagatioaot 
ahieh  dafendoata  iaaiet  ara  nera  eoacluaioaa  of  tha  plaadar.     Tho 
patitioa  do«s  not  apaoifioallj  atata  thai  '^hera  la  ia  axiataaoo  euA 
a  poaltioa  as  ho  elalaa,  nsr  who  tho  appolntiag  of  floor  ia  to  auoh 
poaitioa»  Bor  th«tt  aueh  appoiatlag  offiosr  Modio  a  raqaiai^ioa  upoa 
tho  stata  eiTll  a«»rTiea  odHnisaion  tvr  an  eligihle  %o  fill  a  Taoanoy 
thaa  axiatiag*       Plaintiff  aaaartn   thet   it  is  not  nocesuary  for   tho 
potitioa  to  aaka  thnaa  allagatloaa  specif  leally»  coMitah41ag  that  thoy 
ara  aaoaqMisaod  ia  tho  fonaral  allagation  that  relator  m»B  cartifiodi 
hy  tho  Illlaoia  CItII  '^rrieo  Cowniesion  to  tha  poaltioa  of  *;^r 
"^argoon*"  aad  was  "properly  appelated  thereto*"     It  was  hold  la 
iaaaenlly  ▼•  £iiZ.  f  f  PJlllMftji  320  111*  48S»  498«  that  Bllagatiaas  of 
a  general  nature  saoh  aa  thasot  rclntinf?  to  the  oreatioa  of  the  off  loo 
•f  pollee  patrolawi  and   the  ei^riolntaent  of  patitloaor  tharntOt  ware 
•ore  eoaaluaiena  af  tha  flaaderi  and  not  aafflcieat   to  aaiiport   the 
elala  of  petitloaer.     (Citla^  SMtt  r*   citjr  of  chioagOt  SOS  III*  281*) 
Vo  f  lad  all  through  tho  petitioa  fcreraenta  of  a  gaaaral  nature*  whioh 
under  the  authoritios  cited  ia  defeadaats*  hrief «  hare  hoea  hold 
obaoxloua  to  deaarrer.     ( ,uian  ▼•   ::ity  of  Chloago,  1?8    :il«  Ayp.  Hi, 
^•'     City  of  Chloago  ▼•  Pray,  210  ill,  td,  S9|  Taylor  t.  nilor. 


'  .9. 


:3    f  '■■ 
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3X3  lU.  5S6*   3S9«) 

Plaintiff   Bt«t»t   In  hi«  Uri«f  that  "the  «ntlro  theory  tf 
tlM  OAStt  is  that  aradl*  and  Parovskl  had  no  right  to  appoint  •t  f 
diaehargtt,  hut  actually  did   la  cwiiisefclon  with,  and  authorised 
th«r«to  hj  th«  oth«r  dvfead&ats*  laiiraleally  oxoludo  th«  tolator  fXMi 
his  dMtloo*         In  conn«otloa  with  thlo  atat«n«nt  we  find  In  the 
petition  charges,  wlthe»t  the  statement  of  any  support  lag  er  Nurreiind- 
Ing  faets,  that  the  letter  ef  July  1»  1933»  herelnabOTe  quoted »  wee 
a  "shea  and  a  derlee*  fer  the  i^rpoae  of  aeeeapllshlng  the  ends  of  an 
lller^l  BohesA,  and  that  the  reelaaaifieatloa  of  the  state  clrll 
serrlee  coHslseioa  of  Kay  11,  1933t  is  ^illegal  and  Toid."       .wexMMtt 
•f  this  nature  are  oerely  eenelueions  of  the  pleader,  and  are  clearly 
had  oa  deaEitrrer  and  cannot  he  oeasidered  in  oonnoction  with  the  other 
aTeraiMits  of  the  petition  la  deteradnlag  whether  a  oEtn     for  aandatozy 
relief  exists.     Xoreerer,  ?Arowshl*a  letter  to  petitioner  Is   set  out 
in  haoo  r^xhm  la  tho  petition,  and  a  eareftal  read  lag:  thereof  rebuts 
these  alloff^tloas  of  *ehnai  and  fraud***       the  letter  etatee  the  reaeMM 
for  the  reolaeslfle&tloa,  which  wae  evidently  earrled  out  la  acoordanoo 
with  the  spirit  nnd  letter  of  the  state  oItII  senrloe  act*     Vurther- 
aore,   the  letter  adrlees  petitioner  that  "any  professional  seat  helag 
elTll  eerriee  eiiployeos,  will  retaia  their  Cirll  >^^>erTloe  '  tatus  to 
the  Classifio^tloa  for  ehleh  they  hare  been  eertified  by  the  Ooaaieeioa* 
There  is  aothing  la  this  stateaent   to  indleate  bad  faith  or  that 
petitioner  wae  oueted  frms  his  position* 

It  also  appears  frea  the  petition  that   the  only  off  leers 
haying  to  do  with  oertlfleatioas  to  posltloae  wlthia  the  elaesifiodclTil 
serrlee  are  the  oItIX  serrlee  o onn is s loner ei  the  only  off ioere  hawlag 
to  do  with  appoiataeais  to  sueh  posltloae,  after  eertifleatioa,  are 
the  aeabere  of   the  Departntnt  of  i>ttbllo     elfarei   the  oaly  off  leers  wbo 
eoold   -reetore*  relator  to  a  elasslfled  olrll  afrrlee  posltloa  are  the 


•«•'-:.•  ;  •-'ft  {■»  rr--.'. .;  ,i,    'v     *«•■  .  r<Ac;-f  AV-- 

fc»4.<<J«  -rftJ#fvi  «,<-.":   U-.  «IXji  tfaft^J 

*'.aoJ'«»4tai»>3  »;(<»  ^tf  t>itliT<N«  i«»«itf  «v«d  ^i(i  iC'iiuw    rol  aoiladl^tlftRAtX*:  vifi 

7tf  •ir««i&«il  vi  ^ftiAtt*l«ts  mtii  ml  nmM$mm  si  vxAin 

rcis  «B<iii«ttil.i  ^     :>    <v.'^.    4Kf<.  Ho««  94  ej^fiMftliUcv^i)  if^lv  Aft  c^ 


olTil  scrTlae  ««miaBloaers  aad  th»  »<mber«>  •t  th«  Deiwrtttttiiit  9t 

PvL^Xiv  Welfatxo.     V^ivhertt  la  th«  f^tltlon  is  there  an  aTenaent  thmt 

aay  doaumd  vas  mde  upon  aay  o^  thdtee  offi««ra.     the  pei^ltlen 

alleCttB  tliat  the  "CiTll  L  srrieti  Cenniaiiloa  purported   to  deXegaie 

to  at,  Oradle  etttlre  emperrleloa  •f  the  ue»ber«  of  the  a%uff  ef 

the  Illlaoie  iiye  <^  ^r  laflrBmry*'*  aad  that  hqst  dl«aaiiii  oa  reapeadeate 

would  %e  futile*     It  ie  obvioas*  of  eemrse*  that  ^hn  oiril  8«rTioe 

oemiBuioa  could  aot«  aad   therefore  did  aotg  delegate  lie  powers  to 

ar«  OYsdle^  aad   that  suoh  purported  aat  ^ould  aot  ex.cttae  a  deaand  oa 

the  leg  lly  ooaetitutod   off  leers   to  perforK  the  oflioial  act  later 

atade  the  o>j«et  of  maad«auo*     It  ie  i^tated  la  High  oa   ^ixtr&ordiaarjr 

Legal  Beaodiee   (Srd   ed*)  see*  13 »   that 

"hen  the  pereoa  aggrieved  olftiae  the  iBasediate  aad 
pereonnl  heaefit  of   the  aot  or  duty  whose  porforaaaoo  is  sought # 
destaati   sad  refusal  hrfK  held   to  lote  nec$as£i7y  as  a  oondltioa  pre- 
oodeat  to  relief  hy  aaadaaus  *  *  «  ia  oaaea  whore  dfusaad  aad 
refusal  are  held  nocoasury  it  is  aot   cuf  ioiont   that   the  dowuid 
be  oottohed   ia  susrely  general   toraa  hut  it   should  ho  express  saA 
dia&iaet*   aad   athould   clearly  dOMignate  the  precise  thiag  vihieh  is 
roguirod  •" 

liliaois  oases  so  holding  are  People  t»  Mt.  Morriai  137  ill#  57«, 
579  aad  People  ▼•  Dttaae*  258  111*  441*  447* 

The  reolassifioatioa  of  Hay  1X»  1933*  is  fttlly  set  fovtk 
ia  the  potitloa*     J^resi  a  readiag  thereof  it  clearly  appears  that  it 
was  ohTioualy  the  result  of  aa  atteapt   to  organise  the  iaflnoary  im 
suoh  a  wsy  as  to  hrlag  to  Its  personnel  the  aost  highly  qualified 
eye  aad  ear  speoiollsts  ohtiiiaable*  aad  proTide  ample  serrioe  to  the 
publio*     As  iadiotting  the  good  faiith  of  those  ^ho  <iere  reepoasihlo 
for     he  reolassifioatioa*   the  letter  to  petitioner  of  July  1»  10S5« 
and   the  alnutes  of  the    vtate  CiTil  '  errice  CoBaiasioa»  as  set  forth 
ia  the  petition*  are  fairly  coaviacing*     The  alnuteo  reeito  that 
President  Laaoaeter   reported    to   the  ooanieaion  a  coafereaoe   with 
or*  «radlo  at   the  otate     ehool  for  the  Bliad  at  JaokBoarille*  re- 
gardiag  the  elaseif ieatioas*  aad   thnt  after  aa  oxtenaiTo  reee&roh 
aad  lareetigatioa  of  the  oiTil  serrioe  reoorde*  with  full  iaforaa.  ioa 
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jii  it^  maL4  Ck&ii  ;(^Bt>^.^j.v  <m  %#  4X0f»«*i  :>^^  xX£:i)oJtT«r«  mjnt 

»iJ#  0^  «>'OiT*a:sc   *il(:m>.  ,  ifc^tic  •intlvim^qrf  Tn»  ban  mx» 

:X«Gr<^r   '•'■    'If    Of-    «ft»HJ    %•  ilflv-l    iiit«||  uti   uultfjiol;  «-  «olXdtfr, 

tCi         ,  -.JJl.^fKT   e*  Tt^Ufnt  3>:'f    . Jseil«i>ll;ia««Xo»T  Ml:   ^o 

-  iVJuXivr.  aiXfi   •i. 
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he  mmam  a  trip  to  Chiengo  In     prll*  X9S5,   to  ccmoult   Dr»  Orndl«t 
that   th«   InTeBtl^Rtlon  cont1ttcfce<3  ^y  JMOoaatvt  dioclo«e<!»   (l)  That 
there  are  a  number  ef  phyeiclflms  and   mtTgenna  cortlfied   a     ay« 
tfurgeon*  ef»r  surgeoiit  a«nl«t?mt  eys  Rur/jeon*  neoiBtaat  ear  surrreon 
at  the  IntiTvmTTi   that   theee  eli»»eifio?>tlon«  hars  not  he<m  nox  wllX 
he  changed  hy  the  af^opfclon  ef  the  y«claa«lflontlonf  and  that  thert 
will  he  no  Impnlneent  of  the  elTll   s^^rrlcre  statue  of  pereone  certified 
to  the  TeclP9alfl««tlea.     (a)     that   33P.  OrndXe  desire'^  to  undertake 
the  ^erk  of  the  Inflnriry  only  In  <?».8«  he  oould  have  an  efficient 
staff   that   merte  bis  requlrcaeats  nn<6  the  approval  ef   the  beet  minds 
of  the  mer^leal  prefeofslon  ae  a^ipllefehle  to  the  Inftrnary.     (3)     That 
It  le  istpert^tlro  and   f^eeentlal  that  the  nev;  class  if  lo»\tient>  as  set 
forth  he  approved  and  adoj»ted  by  the  coBaalsalon;  that  the  oualifloatloni 
eet  forth  In  the  re  utvoaente  for  the  various  poeltionB  are  rery  higiM 
and  appllcimts  who  are  tble   to  weasttre  up  to  the  clasaif  Icatlone  wlIJL» 
under   the  direction  of  6x&dle»  be  coB^jetent  to  place  the  infiraary  in 
the  hlgheet  rank  of  einiXar   inatitutiona  throughout  the  country*  There 
l8  eertalaly  nothing   in  th^   reolaaelf i<^,tlon  itsalf*  or  in  tho  minutos 
of   the  CiTll  SexTice  Conttis^ionf   Indlcatinf;  a  lack  of  good  faith*  or 
"a  aere  ehasi  and  deTiee,     or   '*lXl«^gal  et^keMo"   to  deprire  petitioner  of 
hlB  legal  r  gfhtBm 

The  order  ef  the  couit*  ^ftt^r  overruling  tke  doMurrer^ 
dlrsete  that  a  writ  of  MUdaaue  leeue  agalnat   tho  reBpondente»  in- 
elndln«  Taroweki  and   Oradlot   '*cwm»jai5ing  e«id  defendante  and  eaek  of 
then  to  restore  relatort  Orlst  to  Mb  funotlonn  and  dutioe  ae  ear 
•urgeon,   nnd   to  reatore  hi»  to  his  peeltlon  u>*  ear  eurgeon  without 
Obetructlne  or  hlndnrlns  hla  In  hie   eaid  dtttlee.**       As  heretofore 
eiatod*  the  only  reapoadent  offielale  eko  k«re  any  legal  duty  to 
perfom  vhlch  ooneeraa  appoinuoeat   or  re  *  torn  t  ion  «o  the  elTll   e«r- 
Tlco  poeltlon   In,  the  iaflrwiry  are  the  aoiriOora  of   the  cIyU  eerriee 
eooniesloa*  who  oertify  ellKlblea»  and  neabere  of  the  dnfartaont  of 
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•tola^'t T»tf  tol^jfty  M««t  »iJ(  iri  aiii  )«itti««tit/(  to  Bfl^owi-t^if* 

-T(»o  Xirio  »if^  e^  }T«i;#i:  -o  .i^fi^au'ate^iQja  br  io/dv  flt«tt<:  ■ 

•uinoa  XiYio  sdJ  to  otvAmHi  «(^  otn  t^Mrtiljii  «jf;:  ^i   rtoi^laof  oolr 
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public  ^plf«re»  K-tio  are  requirvJ  ^y  law  *o  appoint  «li,i;tTil(»B  e«rtl« 

fiet"   to  them  hj  th«  coaonieelenere.     ^aro^ekl  9M^  Sr's.'ble  ar»  neither 

olTll  af«rTle«  oawnisolonQre  ner  m^sbsrsi  of   the  depurtaent  of   9ubllo 

welfare f  »n«  therefore  kaTe  ne  le^l  duty  la  nny  Tf?siy  telsted   te  %hm 

pppelntueat  er  restor«»tlGa  of  reltitftr  to  hie.  </lleged  poeitton.  X«re« 

orert  the  order  l»  ha.1  %«  td  all  r«spomi*nt8»  "bec&uee  It  <^lr«?ct»  a 

writ  ef  eajidsjBSue   "to  re»t*r«  r«lator   t©  hta  fanctloae  ^ni    iutlee»" 

vlthettt  any  f^elflettien  of  whot  thes«  dutle^s  are*     The  eaXy 

allnfntlen  in  the  r>atltlea  «a  to  relator's  chJtleg   I?  oentained   In  the 

olaeslfler  tlont  ''vhlrh  <f«fin«e  the  disitltgi  of  his  position  t«  sire 

"■edleal  and  si«rirl«nl  tr«sfe»e«t  of  enr  eaee^e.**       There  la  a«  ayersent 

«•  to  h«v  BHieh  tlae  theee  duties  re^ittirot  or  when  they  are  to  ho  per- 

fonio4«     A  ^Tlt  of  sandioMo  ohoHl^i  ho  euffloientiy  definlto  to  perait 

a  clear  deterslii&tloB  hy  the  eourt  of  ^ifhat  faota  will  eonetitute  a 

dieohedl«noe  thereof  aoA   a  oont4«pt  of  eottrt*     .>e  a  aattor  of  faet» 

tbere  ia  pending  hefore  us»  as  ehown  ^y  the  oObiee  of  a^poal  t.o  this 

court  iia  eauao  STo*  37««9)  wt  appeal  froa  an  order  dlsMlsslng  a 

petition  for  a  rule   to  aho«i  eause  ag&lnat   these  petitioaors*  hoood 

on  the  inability  of  the  eovrt^   after  a  hearing  of   the  'svideneo  offorod 

hy  potltioaer  and  reepoadrats*  to  deteralao  vhether  or  not  there  had 

hooa  a  rlol^tlon  of  the  aaadaHUi  order*     In  Hi^  oa  HixtrflMrdlaary 

Legal  Roaedlos  (3Td  od.)   see*  &58»   it  is  said  that 

"The  writ  shoald  also  eall  the  attentloa  of  tho  roepoadoat 
with  eepedal  certainty  and  particulariny  to  the  pr«ciue  thia£  «hieh 
he  is  requir^rl    to  do*" 

aad  in  aeetloa  542 «  it  is  atated  that 

*rha  foaeral  rule  is  that  it  shoald  Oe  direeted  to  those* 
aad  to  those  enly$  who  are  to  ohey  iw»  and  a  dlerecsrd  of  thie  rule 
is  saffioiaat  grouad  for  sustaiaiag  a  Botlon  to  quash** 

Soetioa  561  otateoi 

"Oreat  particularity  is  neoeesary  la  stating  la   tho 
pereaptery  vrit  the  pr  cia*)   thlaf;  which  is  re<tttlr'jd«   in  order   that 
tho  reepondent  nay  be  definitely  appriaed   of   all   that  he  is  e«asaaied 
to  do.     And  whea  a  perMiptery  aandasiUB  h<ie  been  awarded   to  eompel  tho 
treaearar  of  a  sehoel  di^triet   lo  pay  certain  ordeza  against  tho  dia- 
%yiot«  hat   the  writ  contains  no  deecriptlen  of   the  orders«  either  hy 
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mrw^er  9t  riBount,  tu\4   thla  doe 6  not   sppai/T   in  tun/  of   tiio  pl!i..d>.ag« 
tr  other  proc«e(^iQg»t   bha  AetaeX  is  ffttal  and   elll  »^.rraat  tlu 
rertreal  of   the  Jadgnent.'* 

^tt  ^<?op1-  ''^^  BrookBj    57   111.   142,   143,   the   court   a-^ic!  ; 

**?•   think  tha   '^vrlt  <J€if?-c tire,    too,    for   l-.^k  of    C0Tt..laty» 
The  fiorit  suc't  elesrly  «how  mpen  ite  fa^e  that  it  Is  the  defendant*! 
duty  to   execute   It,   and  must,   alth  grf^at   csrtainty»    cill   th'j 
ftttentlon  of   the  dafendeat  to  hie  duty*     Ta]^plag  on  K&nd&JBae»  SSa.* 

Theee  rules  are  veil  eettlet  and  we  find  ao  aubhioirlt/  to 
the  contrary  in  plaintiff* e  hrlef*     In  consonanee  with  thaeo  rules 
the  order   lo  had  heennee  it  oonuuide  GraxiXo  and  ParewBU.*  who  are 
not  required  by  law  either  to  appoint  or  to  eertify  ellgihlea*  to 
ret^ore  the  relator  to  hie  funetiona  and  dutlest  e^nd  alao  heocuuo  it 
faiXe  to  epeelfy  vith  any  particularity,  m»  the  authorities  hold  it 
ehonld*  what  tl»8e  duties  arOf   so  n»  to  permit  a  clear  d«t termination 
later  of  what  faete  wiH  cons&itu^  a^ieohttdionoe  of   Uhe  order  aad 
a  oonteacpt  of  court* 

Other  points  are  ral»e«^  hy  eoun«eX*0  brief «  hut   in  rie«  of 
the  cenclufiiona  reached  as  ^o  the  inaui/ieitsnoy  oT  the  petition  anA 
the  iarralidlty  of  the  nrdert  it  »iXl  ho  unnecesB.^iry  to  diaeuatt  thea# 

On  Oetoher  2$«  1934f  relator  aored   to  Taoate  the  order 
theretofore  entered  hy   this  court  granting  defendants*    right    to  appeal 
and  f»r  a  BUporee<io^»t  alae   that  the  petition  of  d^if <mdajitt<  he  die- 
Bleaod  for  nont  of  Juried ietion.     These  BOtione  were  rntiorved   to   the 
he^'^ring  of  eaid   OHUao.      it  appeurs   thai;  n  no tl cr^   of  appeal   to  the 
ttuproBe    :ourt,  dated   Fehruf^xy  2'>,  r^^4,   vrai->  filed  hy  all   th«  a  iteoA* 
ante,   Inelttding  arauSle  and  Pc^roweki,  flfid  notice  of  appeariuMe  vae 
filed  hy  relator  on  JTehruary  25,  1954.     Uowerer,   the  record  for 
rcTlew  of   the  order,  dlroetlng  thnt   the  sandawte  vrit   isauot  ^n* 
•oTeir  lodged   In  the  ^mpreae  court,  hut  wat  filed  here  in  conneetioA 
vith  the  petition  for  lertve  to  appeal*     t7ndnr  the  cItII  rraotiee  aot 

»ee«   76,   chap.   110,   <;ahlll*B  193S  RoT*   Ill#   ntntttteo),   on  appeIlunt*o 
right   to  j^ppeal  expiree  VO  days  nfter  the  entry  of  the  order  9X 
judgment  coaplalned   of,  unless  hie  appeal  io  perfected   «llhin  the 
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•0  4n.y»     If  not  p«rf«ote^  within  t>»>t  tire,  tli»  right   to  rv>vi«w 
it  «ftlT«^»  an^   thorisafter  revltw  !•  l>y  yg^ntesi^n  of   th»  raviawlng 
cturt  «iily«     JTothlng  was  doa«  In  thl«  •npx*  to  p'»rfoct  th*  appeal 
within  the  90  dajrs*     Th«r«»for«»  dnfend-^.nta  loit  tholr  ri^tlit  f 
rftTlew*  and  later  olBt*ln«d  JS?i2liS£Li2£l  *®  «r.  ^^"J^  uad»r   wh*  peroyialona 
of  eoetion  76 •       In  that  fliltuatlon  there  woro  not  actUAlXy  two  rarlci 
attaaptedt  ae   rolator   omten4?*»  bt^cautf  one  v»a»  ahazidoaou    through 
failure  of  def«adaiit«  to  filo  a  record  "ffithia  th«   tlao  fixed  toy  tha 
statute*     All  of  these  mttere  ^«re  prf^ieentod  and  Qonaidered   oa  the 

petitioa  for  leaTe  to  appaal  aaa   the  Sihsver   then  f  Ued.       itelator** 

met  ion  wllX  therefaro  he  denied* 

The  petition  for  aandswia*  iMin^  defeetlTo  for  the  raBmonu 

horela  stated »  the  J\»!saeat  of  the  otrperlor  court  will  he  reToraei 

»nd   the  c<^u««  r«nai»5«d»  «lth  directions   to  i?u;?t&la  the  demurrer* 
PEVERSED  AID  BmUiMmrj  'nTI  I^l'^OnOUB* 

iaaalaa  and  nulllTaB*  JJ*»  oaaeur« 
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COHPWY  01?  CHIC.  aO»   ««   su«0«««ir 
Coaplalnant » 

E0T3L  dBABXiSHB,  Ine.«  et  al.y 

Defsiidantft* 


J,  BOa^}  LOG  Air  QBd   FLOi'^Cii  B« 
LOaAJtr»   his   «if«|    TEaiLlUL  QJJBSQ, 
SmhBX^  J.   MULKHt   XDA  JUKJUjr  and 

OroBS  oomplalnantsi 


AUSRXCUOr  WaiGSAL  BASK.  AXD  Tumt 
C0M?A1T  OF  CHICxU]0»  as  sueca8s«7 
trustee* 

AppallsLat^ 

!•  BOaa  L03Air  axi4  ?L3R 'xJIClS  3* 
L0i3;jr,  We  wife  I     TEHLHA  SAJHO, 
iiirAKI.   J.   rADliJl,   IDA  JLiiBLIS, 
1I«PY  BUCEPIP;    and  OECATv   Mllfm, 
receirer* 


»•  fRSSIMWG  JTlJ^TICa  rFaSW)  DIMVMED  THB  OPIIIOI  OF  TBB  COCfT. 


APICAL  VROK  SmSBXQB 


C013RX,  COOK  cotnmr* 


280  I.A.  626 
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Xhis  ie  an  appaal  Vy  A»B7l«aii  Katleaal  Bank  k  Truit 
C«B^paigr»  aa  maecessdr  trustee  uadei-  a  first  laertca^e  fteonriag  ^eadt 
aMxegatins  4l*800»0009  fren  an  ordajr  iA  Saperier  eouxt  oonsaXidated 
eases  les*  52d21A  and  9932dX9  alleviag  aimlaaa*  SiualaaB  A  AbraBS» 
selieitets  for  eertaia  oeadhield«ra»  ^i»9(»  fe««  ier  acrriees  olained 
te  hacrt  l3e«a  T«ndarftcl  far  Osoar   /einer^  receiyex. 

IH  the  firat  suit  ^l^rainaftar  rsfcxred  te  as  tiie  fore* 
olosttxs  ease)   a  dsexee  of   fer«clesiure  naa  eittered  Janiuurj  19 f  I931« 
Thereafter*  Oetober  il«  193:5 »  serexal  bondheld^rs  filed  an  indnpeadeat 
•Hit  vlieieioaf ter  vefexsraJ    to  aa  the  oendoelUers'    cfam)  ty  ::1ui1mrb» 
Shulaan  &  Abraas*  their  atteraeyei   alXeglhg  fraud  in  the  issuuMe 
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or  tho  bonds  Involyad  In  the  foreclosure  Bttit»  «  fraudulent  purpoa* 
la  X3xa  oxgaai:^Mtioa  of  th«  botkj!  hold  era*    proteotlTn  eosinittoc«  end 
praying  that  the  deeree  of  ^'^■Xo  ther';««for«  fknteuied  he  decreed  to 
he  void»  praying  for  an  aoeeuntln^t  nnd   that  a  new  traetee  and   a 
rooalTer  he  appointed* 

aroTsaber  15«  1993 »  on  motion  of  GlttilBaa»   :>hulnaJi  A  Abreast 
•olicitors  for  conplalnants»  an  order  «a,a  antered  ia  tho  hondhcliere* 
caeot  appointing  Oscar  Reiner  reo^irer  and  fixing  hit  bond  ».t  $S0»000ff 
This  bond  vtbs  nerer  rildd»  prohrJsrIy  heiraaeo  it  wHts  at  the  tlaw  !»• 
puseihle  for  the  rf^eelTer  to  aof^uire  physioal  control  of  the  noT%gmg9tL 
property*  \«hich  ^ane  in  poesaasiea  of  the  county  oolleet#r  as  reoelTor 
appointed  by  the  county  court  in  a  p«n.}ing  tax  eaae* 

After  ¥ov(»b«r  15 1  1953 »  «v'elnt»r»  ia  order  to  poeseee  !'Jj»» 
aelf  of  tho  mortgaged  property,  nesotlated  for  the  3ur reader  of 
poB  sees  ion  by  the  reoai^er  appointed  by  the  eoonty  oout:,  and  ooii* 
suited  Meyer  /.braaa  of   the  firm  of  r>halsaaf  ^3hitlnaB  A  AhraMu*  ^^hOf 
with    eineri  appeared  b^forci   the  nounty  court  on  aereral  oeo&aioaa  ia 
aa  effort  to  s&ia  poeseeeion  of  the  premisen  for  V?oiner*    Bcia«  aaaMit 
to  do  eo*  how«Text   t-'clner  iaatituted  aanden&e  proceed  Inge  ia  tho 
Sttpreae  eoart  against  i^dnuad  K*  Jarecki»  ae  Judge  of   the  County  ooiurt» 
to  ooapel  hla  'lo  e^.punge  the  order  ni^olntin^  the  county  colleotor  ao 
xeoelrer,   and  filed  briefs  ia  aai^J  pror«<»d Ings »  vher^ln  ':lniltQiui» 
Shulnan  k     hreaa  appeared   aa  his   attornoye. 

Up  to  January  27,  1934,   Reiner  had  aot  qualified  as  re* 
oeirer  by  filing  hi4  bon^i,   anr!  hrii   noc  auoceoded  in  obtniniag  yoeooaoloi 
of   i.he  Bortgaged  property*       On  that  date,   the  Aaerioaa  Vfttional  Baak  k 
Trust  Co*,  a«  ouecOibiftor   trust e*,  petitioned   the  court   in  the  foreolosure 
ease  to  be  ftubstitutod  aa  eoBipl«ilnent»       Ordur  of  rubstitutloa  tnui 
entered   aa  re^^uestod,   and  Oeoar  Weiaer  won  Ag«ia  np^ielated   reoeirer 
aad  his  bond   this   tijas  fixed  at  $50G»       He  qualified  as  reo?lTer  oa 
the  e«jw  date  by  hariag  his  bond  approroA,  and   the  court   thcreup«a 


baK   ^::'Siit-iia9o  svii^f^OTq    'erreMo^teeef  •^l  'in  aox^iifiJLfu;sio  mU  fti 

MitgH^'^^^  ®^<^   '^^  Xo-^si^xioo  L%alii^<i  »%lit<i^^  ^t  is»'7i*d't':  dfU  tot  iiX^flaso^ 

^od^  tii^wi^'    !^.  n:>;fc;J.iiri.     ,;i«'wXixri.";  "io  apKi'  ' ''  fcfl/s^ti/.  'M'^eM  teilira 

I.  tiw  -itti^S.     otf^ttlih'^  tot  fteaiat^tti  «irfj   la  fteia»»a6©<i  eU**!  Ai   ;'T[o11»  um 
uili  ai  o?iiaifcoft::.t)t«f  aijac ?>«.<<;«  b9iu^ii»tii  'i^flio'*;*  «-x9T'J>i»ox<  «(mb  oft  oi 

lOijMiMiaoif  |in{&.r«.^<rc  «1   ^«^e4)^•o»«  ;kor   ^aM  hftr    |)>noi>  a  lit  solXi):  i;ef  7»Tle<:» 
warn  n9iiii^ii>i^'sf^  •  ':"  ^  &•  bai^iJi  Jadoa  ed'  «. . 


entered  amotHer   oxdar  authftriaiilC  Woinar^   w»  7«o«iT«r,   to  r«tal« 
;aMUdl  Jierk*  as  kiu  attorney.     A.%  %h»  saao  (Um  aa  or^sr  was  eat«r«4 
oeasolld&tiag  t]»«  f«r»«X«sttrtt  e»s«  and   th*  l»otidhoXdora*   oaB9»  tuder 
tli&  titXo  aad  nuabor  of   iixrn  t9xm»r  proeeedlag* 

3uba«qu«tt  to  tli«i  dutry  of  tkooo  03tders#  and  prior  to 
;?a^ruary  2d»  lb<i40   the  mandaawis  yroooodlaisa  wore  dlamiased  by 
stipulatloaf  aur.  Abraae  and   Qolicitors  for  eonplalaaats  in  tlauo  fero* 
i.>Xoaar«  eaao  haTing  obtained   aa  agreeateat  from  the  stale's  attorney  to 
a  Toluntary  surrender  of  possession  l^  the  county  court  reoeiyer* 

i'ebruary  23 »  ld54»   the  >iuperlor  eeurt  en(»ered   on  order  la 
the  ooasoliUated  eases*  T'^it/itlng  that  Welner  wust  then  la  actual 
poeseseion  of  the  prealaes*  Inereaeing  his  hon^  fr«i  $S00  to  iSStOOOy 
and  oraeri^   that  Ms  bond*  whioh  «as  thin  preseatedf  he  filed  and 
approTod* 

A^il  lS3t  19;S4*  Mary  Buoher*  hy  ^»huXaan9  afaalaan  &  '  brans » 
her  attorneys •   filed  a  petltian  in  the  censolioat&d   oaeost  alle{(laff 
that  she  w&s  the  owner  of  a  VdOO  bond»  asking  leaTO  to  iaterreae  ao 
a  party  e osiipla inant   in  vhe  bondholders*    qhu9,  and  prayiai^  that  aa 
order  be  natered  eLLlo^inif  rea^jouable  eoopeas&tioa  to  ;.»hi>laan »  ohulaaa 
It  Abraaof  as  attorneys  for  the  reeelTer*  for  serTices  perfoneed  hy 
thea  in  oonnnotion  ^Ith  the  amndaous  pr&ee»ding  and    the  surrender  of 
pesaesclon  by   the  county  court  recuirer*     To   this  petition^   ^aei  ioan 
Ihtional  Bank  «:  Trunt   .o*   filed  an  answer »  deoyiag  that  eaid  at;.ornaiyo 
eere  entitled   to  eompens'' uion  Iroa  the  reoaiver* 

June   kbt  1954f   the     uperior  court  oncer eo    the  order  appealed 
froa»  r<7ol&ing  thrt   the  c>a.aa6  ea»e  on  to  be  lieard  upon  the  petition  of 
&htiljaaa«    Ixulman  ft.  .^braas*  for  the  allo«anoo  of   fees  for  sonricee 
retviered  by   them  on  behalf   ol    the  r«oei«-er»   r«»eitiag  tho  perforaaaaa 
•f  aerrices,  and  oxdoriag  thu  r'jceirer   to  pay  s**ld  atioraeys   the  s«m 
if  *S,dOO  in   the  due  course  of  adainistratioa  of   the  reoeirership*  oal 

tf  ths  funds  on  h^md* 


^3rH\,r':..'    oJ  r  oar,  e^fi  c-jnaif  siei  5Jila.M«^stfi  tctaia**?  ea^   16  noii»««>»»o»i 

afi  £;iitrrxi.?ai  «^  ©v^^iiX  ^^siaiei?  ^tewo'  .Ai«i'4  r-   1«   •*»!»».©  Hfii*  «««,  adii  ifafltf 
'iQ   s»jjAx,»-xai«  t^J   «iu$  ;d;i>  (V]«i  «>xl4  lis  la  aifl3o&tuat9  sU  auU 
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Zt  la  urged  on  behalf  of  ShulBian»  Shulman  &  Abrams  that 
the  receirer  employed  them  to  obtain  possesBlon  of  the  pxsmlsee 
froM  the  county  court  reoeirer,  and  that  they  rendered  valuable 
serrloes  to  the  recelrershlp  estate  In  connection  -with  the 
BiandeuauB  proceeding  and  In  obtaining  the  agreeaent  of  the  state's 
attorney  to  voltuitarlly  surrender  possession*  Substantially  all 
their  services  were  rendered  prior  to  January  27,  1934,  when  Weiner 
was  appointed  receiver  for  the  second  time.  It  is  urged,  however, 
that  the  first  appointment,  ITovember  15,  1933f  was  valid»  and  that 
the  receiver  then  qualified  by  filing  his  bond>  in  the  sum  of 
$50,000,  and  was  thereafter  authori2ed«  without  the  court's  sanction, 
to  retain  attorneys  to  obtain  for  him  possession  of  the  premises  from 
the  county  court  receiver.   The  record  discloses  that  no  bond  was 
filed  by  vVeiner  under  the  order  of  November  15,  1933.  Counsel  say 
that  the  bond  was  brought  into  court  and  left  with  the  clerk* 
Apparently  it  was  not  filed.  In  order  to  avoid  payment  of  premium 
to  the  surety  on  so  large  a  sum»  at  a  time  when  it  was  apparent  that 
the  receiver  would  not  obtain  possession  of  the  property,  ^'^haterer 
the  reason  may  be,  the  bond  was  not  filed,  and  ;  einer  did  not  qualify 
as  receiver  until  January  27,  1934,  when  he  was  appointed  by  a  sub- 
sequent order*  It  has  been  held  that  until  the  bond  is  giveny  as 
required  by  the  order  of  appointment,  a  receiver  has  no  power  ts  act. 
(Kdgerly  v.  Blackburn^  140   pp*  Biv.  419,  125  IT*  Y*  S*  363|  MimTdu 
V.  lid  ward  8.  L*  R.  2  Ch.  Div.  29l|  Crumlieh's  Adm'rv*  Shenandoah 
Valley  R.  Co*.  40  W.  Va*  627,  22  3.  S,.   90 r  Johnson  v.  Martin,  1 
Thom.  A  Cook  (H.Y.)  504.)    In  Phillips  v.  .>moot,  1  Mackey  (12  D.  C.) 
478,  it  was  held  that  a  receiver,  appointed  to  take  possession  of 
property,  who  was  required  to  give  bond,  could  not  legally  dispossess 
a  tenant  until  bond  w^is  given.  The  only  conclusion  to  be  rsaolMd 
fra«  the  state  of  the  record  and  the  authorities  is  that  the  order 
of  November  15,  1933,  never  became  effeotire* 


#4C^  mm»vtA.  4  suimlud'd   tt^i^Biiuti^  to  tXjufaif  no  be^tv  ai  it 

Tenia's  Cf/ivr  «.V:(U   ,?S  '^T«L''a.4rl  o;^   'ryl*K[  fretsbfts's:  aie-//  beoivaoa  liftiCl^ 
t'sevaworf  ,t^a*-*'     -i    ^i     *9K;i;t   &KOoea  ejfJ    "rot  Tsviwoat   be*uloq[q;fi  ajnr 

t<i  ssifst  »£(?  fi-i   %&£«»«  aM  ?|«iXil  TfCf  fesi^Ji X-wrp  nsri^   Teyisofei-  eri^ 

B^te-    PttOrf  o«   oVji':'    .n-i«oX3BJ:b  &'s:oo<.>'X  s;f{T        .s»Tifts>»a  Jtwoo   ^^fLWOo  sxfi 

A£j2t;    Ic-^«nwoO      .. < -'-X  ladtevoK  1©    isirio   ari*   i»f>itw  terioW  Xfi  feaXit 

•  jiteXo  etl^  fl:Jiw  ;J-1&X   fwic  #iJ;yoo  oi^ai   ^riju/otttf  bbw  bnoof  oirii*    i£f<r 

;i:iX«xfi>  ;>ofl  istb  tflini*'    boM  ,^Xit  ion  saw  jMxotf  wel«    «»sr  v**  *oiij3«t  »ri* 

-dxjt-  «  x<^  'j<>;^j5r£0Q(j«  <3JB,iT  c-CL  ffffiiw  ,^.■:^X  *?S:  \tij6m''jeX.  liitiu  tavl^oat  «.« 

0/^   (Csvlii  ai  ^fio<^  ajlU   Xx;lay  :^   liJ    r»Xe£f  r-^stf  iS/sff   .' "     ,  :  :  ^'io  Jrreupea 

pfex^wj^4  jf.8fi   %a   *^-^  .14  Si<I   ,VX>    .Vi-.   .qt^-.  <'^X  j-ELSWl^i'  •      lilSJlfei) 

^SSlil!t:SiJpA.  •v'i*.*/:uiiA»itelXcttrxg     »1^^.   •▼iG  .MO  8  .a  .u  >«fcTflirtg  .v 

•■»ettOqsil>  \:XX«8'X  Joe  iiXAfoo   ,i«toc(  ©vig  o*   hoxiwae^  taw  oilw  ^X'^'J»<I0'S« 
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The  Appointing  order  of  Jamuury  27t  19S4t  roolioo  thm% 
the  '^90,000  bond  roqttired  by  tho  order  of  Sovaaber  16»  1953*  wao 
"wttltiiold  of  record  until  tha  dotoralnatloa  of  the  upr6MO  court 
of  «  aaadaHEUS  prooeadlng  now  pondine;  uliaToin*  iavoiving  th«  eurrendor 
of  posoeseion  by  the  county  colleotor  as  rooelTdr*  and  until  the 
di^poaltiOB  of  eallL  Ottuse*  in  order  to  avoid  tha  payaont  of  n  largo 
preaiua  on  s^ld   bondt"  And   iL   xb  nov«  uiged   that   th«  filing  of    Uio 

500  bond  on  January  27 1  19M»  relatos  back  to    the  ori^^'inal  ordvir  of 
appointment*      iliis  oontsn'uiony  ho'woTert    is  unt»nabld*        Thare  were 
in  faet  tvo  oaparato  erdsrot  and   tha  bonds  tixj&d   aexa  at  entirely 
different  amounts*       "^Boe  it  is  olear  that  no  preaiusi  ^aa  oTer  paid 
OB  the  t5<^»000  bond,   the   surety  noTsr  beca»e  bound*  and   the  bond  not 
baring  been  filed  of  reoord  nor  aoproTod  by  the  court*   the  I'eoeirer 
ner^r  becane  qualified   to  aot  xtntil  he  eompliad   with  th«   o«ooad  order 
appoint ine  hia*  under  whleh  tm  filed  bond  r;nd  had   the  aaae  duly 
approred  by  the  oourt*     Coaooquently,   the   eerriees  rei[Moro4  for  Osoar 
Volner  by  rhnlaan*   ohnlMUi  ft  Alnraas  subsequent  to  Horeaibor  15*  1933 # 
and  prior   to  Jcmuary  27,  1934,  ^were  lor  Weinor   individually  in 
ooanootion  irlth  aandeaus  prooeediags  in  the  oupreao  oourt  and  nogo* 
tiatione  with  the  county  court   and   state* a  «itvorneyt   culainating  la 
the  voluntary  surrender  of  possession  of  the  prealsos  by  the  oouakjr 
oourt  reoclrort  and  nhaterer  fooe  nay  hare  been  earned  by   thsa  for 
cuoh  Bsrrices  eennot  be  charged   against    the  rec<^ivership  estate, 
because  ther«  iras  no  TPoeiTeTship  ectate  until    /elner  had  qualified 
Jaausiry  27,  1934,  ^hieh  was  long  after  aost  of   thess  serriooe  were 
f erf oraed • 

It  io  vged   as  am  additional  grovad   for  sustaiaiag  tlM 
•rder   allow Infi  feee   that   the  receivership  sstato  was  greatly  benefited 
by  tbo  services  reivJerod.     The  order  allowlag  the  fo«s  eontains  tho 
felloe  ln(j   recitals: 


itaii  CHUB'S  t^ew  t'K  x-iMOOMZ  lo  «€.bxo  fifii^frie^Q^  •ifT 

*fS».'.?'X    i-     --■    •ji-'.-ur.''.  (■    '-r'J     T"  i  :u  ,  .  .^i.-^C;     ... 

|O0  f>nc£f  ^li   iiOs  «%tu>m>  ^iSAontl  levea  x^^eairt   ftfi^    ^     ^  -3^  »it^  n« 

ML,      .);»oiy     ••.  ■    '--     ft*!  a«ir  K'slrfwr  ,*frr    ,*•"  -        ,...-.. 

9di   f.-  arve)  viAi  T«ol«oXI/<>   7«bf«  offT     •i>»T9&>af«  •••4vi*'fi  Alii  "^^^ 
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"nutt  tte  placing  0t  the  Rttonimr  of  thle  Court  la 
p«sse««loa  ima  a  dlreot  result   of   the  serTloes  rendered  "by  at^ld 
attornays  aad   that  th«  appolatawat  liy  tMs  Court   of  tlM  Beoelror 
gi^edtly  benaflted    the   ReoalTtrahlp  Kstate   In  that  whllo   the 
County  Collector  during  the  tora  that  ho  wmagod  tho  proporky 
only  applied   en  taxoa  tho  etua  of      i?Ten  Thousand   ($7«000«00) 
Dollara  and  left  tho   Estate  In  deht   In  the  sua  of  apprexlMatoly 
Tourteen  Thousp.nd   (]fl4t000.00)   li^ollaro*   this  Recelrer  i^ae  s^le 
to  pay  at  a  rate  of  Twanty  FIto  Hkiadrod   (|2500*00)  Dollazo  per 
■onth  on  taxes  and  also  hare  a  reserro  fiuid  on  haada** 

There  lo  no  oeaipetent  OTldenoo  to  eiq^port  this  finding*     Counool 

OTldsntly  made  allegations   to  this   effect  In  the  petition  fOT 

Bandaaus  and  eTguod   the  euhj^^ot  la  tholr  briefs  filed   in  the   oUproae 

court*     Upon  the  henring  in  the  ;^perior  court  on  the  petition  for 

tho  allo«sjioo  of  fees  they  offered  in  eridenee  eoploo  of  the  nuulamia 

petition  and  briefs*       These  docuaenis  do  not  substsmti&te  the  faet 

that   the  r'tceirership  eetats   sne  henefltedj   they  are  mere  aTeriMato 

of   the  contentions  of  counsel  aj^  do  net  eonetitute  proof*     tJpen  the 

record   of  the  ease  it  remains  a  atatter  of  conjecture  whether  the  re* 

oelTor  appointed  hy  the  Super  lor  court  was  aore  effiei^it   than  tho 

county  court  recslTort  and  proof  is  lacking   i;o  show  that  th,®  reotilTor- 

ship  estate  was  Venafitod* 

Coansol  for   the  Aaerican  Vational  Bank  le  Trust  Coay  vho 

hare  prosecuted    this  appoul,  osH  oar  attention  to  the  fact  that 

hnlaant  :'>hulaan  h  -hraas  were  at  all  tiaae  attora^s  of  record  for 

alleged  bondholders*  and   that  vihen   they  assisted     einer  in  gaining 

poesession  of  tho  preaisos  it  ^#111  he  presnaed   that  they  t^ere  acting 

la  the  interest  of  their  elients»  for  ^wheia  they  appeared*  and  should 

¥o  eoBipenBatod  by  their  clients  nad  net  out  of  the  reoelTership 

estate*      A  oonsldarahlo  portion  of   the  brief  is  devoted  to  a  dis- 

cuseiOB  of  this  proposltioB  and  cai^es  cited   In  support   thereof*     We 

thltik  there  ie  aerit  la  tho  contnatiout  but  in  riew  of  the  oonelusionn 

reached  upon  the  other  pelatB»  ^t«  bellere  It.   is  uaneoeasriry  to  diaeaso 

tho  point  further* 

for  tha  reasons  horeinabore  st«tited»  tho  order  of  tho  Superior 
court  allowiag  :»39600  fees  io  rororood*  ISfSRSSA* 

"^oanlan  and  BulllTan«  JJ»|   coneur* 


^/  ,■''"?'    ft"".  .1  ^ -;*»'^  *f><^ 


inif!ij=tsi  fii  x»ttii>'    h'^^QlfiBn  x^^J^  •"  ^•''   ^^  4«T9hXoil(i«otf  ^«Y«JCX■tl 

9ii^   \n  iuo  ioti  iuit;   nM;:fij:«»  iledtf  X^  £>»la«ao(;pM»t  »flr 

«>  X17    iTO\niM»<!    £il    Mils    ««r;'«0    bOfi   nOl^iCMfOTf   flJLtfi    lo    nel':x«if9 

mntiiBttliji fro '.»  ft.r.'  lu  vrt^lr  cit  3uiS  tttoi:aekittOz>  Mli   nJt   il'XMi  •!  •i«ll^  Iriiiti 


»!.1.  «iutTlXXiK^  httM  *Mlm 
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SAumL  pmKm  johsbtoh  «t  ai#i 

App«llMltB  » 


T# 


AL^K/iXSm  ?•  HAlirAfi  et   al,» 


AFi»sAL  mrou  eiEcmi?  court, 

COOK  COTmTT# 

KR«  pREsiDiKs  Tusncm  mw.mi  D-^irwF.D  7w  opimoH  op  tht.  court • 

Plaintiffs  l>roagIib  an  aotion  in  deoeifc  in  the  circuit 
court  for  false  r«px«8entationii  vhioh  &rtt  all«ged  to  have  induced 
them  to  acquire »  Ifty  excliange»  laprored  real  estate  in  Uhica«;o» 
knciwn  as  Junevey  fireproof  Qarage*   The  cause  «a8  heard  h7  the 
court  without  a  jury*  resulting  in  findings  and  judgment  in  favor 
of  defendant  a »  fron  vrhloh  plaintiffs  have  appealed* 

It  appears  from  the  evidenee  that  in  May,  1989«  Saauel 
Parker  Johnston  and  Olive  Adaaa  Johnston,  his  wife,  owned  improved 
real  estate  at  327-229  '7,  iiashlngton  street,  Chicago,  and  defendanto 
'^loxamder  'A'«  Hannah,  Hazel  H*  Hewton  and  lAabel  H«  Mclntonh,  hie 
sieterB,  were  the  ownere  of  improved  property  in  Chieago,  known  ao 
the  Junevvay  Fireproof  Garage*   About  a  year  b^^foro  the  transact  ion 
in  question  wns  oonsusnoated  plaintiff  Samuel  Pai'ker  Johnoton*  who 
had  for  many  years  been  engaged  in  the  real  estate  business  in  this 
city,  liBtcd  the  Washington  street  property  for  snle  or  exchange 
with  his  broker,  Trostlor.   The  property  was  called  to  the  attention 
of  one  Vewton,  of  Boss  &  5ewton,  brokers  for  dofendanto,   ^Tegotiations 
wore  eemmenoed  for  the  exchange  of  the  property  for  the  Juneway  flre- 
proof  Oarage*   Trostler  inquired  about  the  tenant  in  the  garage  and 
■ew-.ga  referred  him  to  his  partner.  Boss,  who  state!  that  "he  thought 
the  man  was  a  rery   good  garage  man,  a  r»rj   able  man."  This  was 


9STTR 


;oq<jA 


'ii        {  i>e&0lSJbq<lJ 


:-it  -^CO  !■•    •  ,^  2fOIT5ia  SKlCtt'..--::!    .  H\; 

-xov^t  at   iSL&t^ianti;,   tees  ss(L£6^<^^  o-^  :j^!iZu&fi'x   kX'^^i  «*  ^»o<i^lv  tfti^t 
^i.»Sjis:qq.ii  BvsA  alt k:!ssiBl4i  tbUdw  a»t\  ^oitinhaQlt'  '    lo 

aid  tit<*"B^t*J«M  »R  Xl>tf«)«  ftifl*  ae^wJr'Jf  •!!  iwa:.»H   iifiJitftBH  » '"'  i^fenjsxoj: 

nkdi  nt  »«»«jttt&#  »t.«*B»   X<?»*r  «fW  ffi   6«vs|«:ris»  asstf  *«s4K>^f  \;iumi  tO"^   b-«xl 

«5|ll*"rit>:':9    YO    ■f-l-'i    -'C      >.','■•?'.  C  re;    .-J'.'JISS    HO-fTJCtrfawF   .*Ki    fe9#BlX    «\^-i 

li'i  t«'^"«««^'  »*<*  *!•'*  t>^*^9<*''i<l  wt*  ^  9-^ttAtitm*  edi  ton  Miofn»aHMO  tittw 
(^  wfCI  ai:   .Tanmi  f)<li   iuodz  h^rtsspBi  <{«Xi«t>:cT       ««i,0TffC  tooxf 

mtm  9idt     *.«««  aXtfa  T«»v  *  tiMW  •••««»  *<»»F  \t«»v  ^  «»«w  «*«  •^* 
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reported   to  Johnston»     ho  xent   out   to  look  at   the  g&rage   pi'op«rty 
sereral   times  before  the  contract  was   signed »   larestigAtod    the 
nelghborhooa  &iK)    talked   to   the  tenant*  Steele.     UrB»  Johnaton*  who 
held   title   to  the     aehington  street  propertyf  likewioe  vlsllied   the 
garage,   ejxLarained    the  building  and   its   RurxoundlngB,   dleouesed  with 
Steele*   the  tenant*   the  ocouptmey  of   the  garage,  auad  stated   that 
"it  look<)d  nen%  and  all   that*" 

The  contract  loi-   the  eateh&nge  of   the  two  propertiee  was 
■Ade   ^prll  13,  19S9.       H«!ntal8  and  taxes  were  to  be  adjusted  as  of 
the  date  of   deliyery  of  deeda«     Plaintiffs  were  to  pay  a  broker* » 
coBDDlsBlon  to  frostier,  and  defendants  were  to  pay  a  like  (roBaolBsloa 
to  l^oaa  &  Newton*        Ai'tor  the  contract  had  been  signed,  ^ohnatoa 
oRBe  to  the  office  of  defendants*    atLomey  with  hie  lawyer   to  discuss 
the  BUitter   of  the  lease   and    Ita  terats*     The  original  least;   to    Jteelc 
yi»n  fer  a  ter»  of  seven  years,  beginning  at   a  gT' equated  monthly 
rental  of  5;  1,166,67,   Inereastng  to  ^1,333#33#     Plaintiffs'    attora«y 
requested   that  the  luase  be  redrawn  i«lth  certain  articles  thereof 
written  out   In  full.        Defendants*    attorney  agreed    thereto  and   pro- 
cured  a  nav  lease*   drawn  and   executed  ae   BUg^TOsted  by  plaintiffB* 
counsel*     The  parties  net   for   the  first   time   in  th«  office  of  dt^fend« 
ants*   attorney  when  the  tranat^ctlon  was   to  be  consummate**  •     A  pest* 
pondment  was  necessary  boo?'.uce   some  queafclon  was  raised    In  connoctlon 
with  the  title,   and    they  siet  again  May  10,   1929,  it  hen  the   deal  was 
closed*       On   this  occasion  defendente'    attorney  8t&;  ted    that   "It  was  a 
good   lease,   and    that  he   ("teele)  wfb   a  good   ten&nt,   he  wnu        uhorougb* 
sxperlenoed  garage  nan,  nothing-    to  worry  «bout   on  hi*."      In  computing 
the  adjustaents  of   rent  and    taxes   in  closing   the  deal  either   the 
defendant  iiannah*   or  his  attorney*   stated   that  the  ront   for   the  aonth 
ef  May  had   been  paid*   also   thnt   deposits   on   account   of   taxes*   except 
for  one  payment   of  #200  had  been  receiwed,   and    ooBi^utations  were  mad9 
accordingly*       A  few  months  after  the  transaction  was  closed   .stoelo 
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^;i'-'4»vo-ic;[  e/UM%a%  •di  its  ^[noX  ei  iB9  ian^  od^   taoietuloT,  oi  b^irnqpt 

e{t4   bS'ilaiT   staiireiClX   ,-^J'T»crotq  ie^a^a  no;r^ijiaH     oii>   o4    H>liii  hX&ii. 

lo  3f»   bd^etx^t'^  tttf  04^  e-x#w  s^x^^   bne  eX«»4JX9>i       •<?StfX  «oX  Xlzq^  ebMt 
nolt^ctiiw&oo  x>]i;J:X  .^  '^^et;^  od  ^^^Tew  Qitiu»bfi&l»ib  ham  i^ftX^ftotX  o;^  fiolatifloito 

Bl^*>>-3''^'  9t   »e439X  XfljOfis-i"**'   ^"'"''^     ^esrjiijj   ei>|   ttiy)  e«u«X  a4i^  .1i>  T»,i.)Ma  «4^ 

*aVlUaJitX^  Xii  U>4sq  b^irnityxja   hsi»  awsib  «9aftdX  wext  iS  baited 

-iai«V'>i5  to  ')alt"|«  ftdi  ai  .wiii«   *axjti  mif.t   -lOl  i)4wii  a«idi«q  wiy  jiaoo 

tilvioior  (     ..)x»r<;:   n«(k^  a  sm#  ^aXctc;?'.  }  «if  ^«ifJ    biiui  4enB»X  beva 

gin/  '.nlci  jio   sutir   -^-itfifi  ua  «^iiia  jb«onei-X5 

^Qi^r^x**  «'4*]uii   t«  iiai;or>iwt  nto  ajtisoq^i^  4^'4l^  9»Xa  ^itijuq  noatf  tuyC  x«|[  "It* 
•iM^a  betfox?  HAW  ao  I  i9»muni  Mii  tMIm  trfijiiw  «tt  >>       ,^soiM8»M 
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aold  hl8  leasftholfl   and  buolnes?    to   one  Hel<1   for  ♦5»5fX;   oneh*     Plnin- 
tlffp   conBsnted   to  the  aRptgiuaent   »f   the  Xeftne  t«i  Reldf  nho  th«B 
paid    rent    to    plaintiffs* 

When  ?,t«el«   took  over   the  I'^'se   of  th«  |/:arage  In   August » 
1923 »    there  were  bctbo   58  or   39  cars   therein  and   th«  building  was 
dirty  and   run-down^  rovjulring  a  substantial  niaount   of   oopital  t« 
rehahilitats  It*       Ths  Inaide  of   the  garage  waa  whlte-wai9hed»   the 
floora  oleaneri*  and    the  air   comprsa  >or,   v?ach®r  suid   oth^r   equlpBent 
repaired.     In  April  and  Hay,   1929,   the  go.rag«  was  well   filled,   with 
an  occupancy  of  approxiaately  160  cara»   and  was  yielding  a  gross 
income  of  ever  $3»000  a  month*      Ml  of   the  reoeipts  were  depoaitsd 
in  a  bank   account,  aai    the  rent  money  wa.*^  paid   out   of   the   deposits* 

A«  heretofore  etated,   the   ''ashington  street  property  had 
been  lieted  for  exchange  or  a&le  for   about  a  ye»r  before  ths  exchange 
vas  Bade*     Defendants  oont end   that   its  Talne  was  extreaely  doubtful 
and   speculetlT9»   as  erldenoed  by  the   fact   that  the   defendant  Hannah 
Itad  disposed  of  the  equity  in  the  property  for  eeae  lots  of  doubtful 
Talue  befo  e  this  proceeding  was  instituted.       The  $100,000  nortgace 
plaeed  upon  the  property  in  oonneetlon  with  th<^   exchange  hnd  been 
foreclosed  with  a  defieienoy  deoree  of  $10,000,   and   it   1«  argued   that 
plaintiffs  were  swred   to  stake  the  e«ohe.age  in  order  to   ''get  out  from 
under"  a  rery  doubtful  pareel  of  real   estate. 

PlRintiffs  awintain  thft    t,hey  vjere  defrauded  by  the  follow- 
ing false  representations  I 

(1)  That    :teele  wnis   the  lessee  under   the  teras  of  the 
written  laaae,  whereas   the  lease  wna  a  shaa,  nerer  enforced   or  in- 

tendf!d    to  be  'enforce''  between  Hannah  i^nri   "teelo,   but   serred  only 
to  lure  plaintiffs   into  making  ths   exchange* 

(2)  That   .^teele  had   paid   all  rents  accrued   before   the 
stvle»  whereas  all   rents  were  in  fact  not   paid. 

Nflth  referenoe  to  the  first  contention,  the  cour  .  found 
that  the  lease  to  nteele  wao  a  bonp  fide  lease,  oorr»>ctly  setting 
forth  his  obligations  thereunder!   that   ^^tecle  was  the   sole  proprietor 


«8^ 
-«i    '^       ,di  -    >oe*e$  T«l  Mcfi  »iio  «,i   oatnieifcf  hoa.  btodBdM^l  ftM  blot 

•jsf   :^ni  bi j^atf  <«)£{}  btu  aiotiulS   ^tan  Qt  %9  8e  eiooc  tKiw  ft-vatfi   ii06tX 
ae«i-?3  i>  B^lale-tY  jmw  imx  ««•!  ^  ^">x  x-C*tf«alxot*T<l^  ^o  x«'«^<J*'^<'0  "-^ 

Xtf'Sirf*ro^  xX»tt»it*xs   saw  »»!/.; v  cifi    *.«ifd  feiwe^a©©  nfa9httn'\t>6     »9b3ia  : 
XVl:#4)09^  ^0  «i«X  »fl»3  -tot  ^^«f<^rFi9  Hdt  Si  X^i^99  »sli  lo  J&tfao^eKt  hnd 

«ott  two   *^*    o*   Te^-Tii  nl   v^itfCftRt  ftrfj   ?»Jlf««  e»*   »>«svo«  9T#«  «ttliisij<>X<i 

wf*  J^  ntrr^-i   ♦»rfi    T«^».f{0  »«A4#f  9iHt  9»v  *X»«*r    #Rf{T      (X) 

-  .  '■■  -  ii« 

^tiiS^fin  "tX89'»'r''€>o    f^^^-^X  9ht\   ggocr  »   ««»  »X«»;>'5  •*   •»4fleX  »it*   **ff^ 
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of   T.ho   sarage  buslnosts   conciuctsd    in   the  deuised    premlsea  and    the 
lease  w   c   exhlTsited    to  plcintiffa;    and    that    the  only  representations 
nade    In  regrrd    to   the   garage   aiasinees   ware    that   Steele  wae   a  coupatent 
autd   experienced   garage  man  and    that   the  garage  vjag   then  doing  a  i?ood 
buf'ineBs,   "both  of  which  reprer>9nt&tions  were    found    to   be  true.      To 
support    these   findin£;e    the  evidenc(?  discloises   th"t    ^'teele   le-red    the 
garjxge  property  lon^  'before  any  negotiations  were  conmenecd    for  the 
exchange   of  properties.      The  lease  refers   on   Its  face  to  a   separate 
agreement  het^-een  >>tefcle,    the   tenant,    and   Hannah,    the   owner,    relating 
to  the  payment  of  t;?xe8»  ae&eesiaentftt   eto**  hy  Steelei   keeping  of   the 
premises  and    the  buildings   thereon  in  proper  Bjaintenancft  and   re-palr^ 
and    flleo   properly  Insured;   that   no   lien  Trould   be   allowed    to  he   placed 
agf  inat   the   prf^mleeo,   etc.        After  Hannah  haff    InYeetigated   plaintiffs* 
property,   but  hefor*?   the  contract   of  exchnnge  wpb  slfmed,   he   went  to 
see  rteele,  who  told  hlaa  that  he  couW  place  the  garage  on  ?  payine 
baels   if   Bome  a.iditional  cnpltal   were   "urnishad,      '  iRlntiff  e  contend 
that   this  additional  capital  was  not   adTaneed    to  ;.i;eele   until   the  date 
nhen   the   exohango  w^s  mad?.      The  x  <=^ cord   diecloneet   however,    thrt    there 
wan   an  express   agreeffi'mt  botween  Hannah  f^n^    '"teele   for   a  loan  before 
any  contract  -was   sig^ned.        It    is  plaintiffs*    oontefftion  thnt   the  lease 
Wtv.'eea  Kr.anah  and  Steele  laokn*^   good   faith,   and   that   the   eeparate 
agreemy/it  herein  refHrred    to,  under  nil  et trending  circumstances,   wib 
■aide  for    the   purpose  of   lu--lng  plaintiffs    into  nip,king    &hn  ex'-han^c. 
The  coiirt   found   otherv7i8e»  however,   and   a  careful  exasiinat  ion  of  the 
record   anpl:,'  tm- tains    the  court's  findings   that   the  leaae  wan  fairly 
entered    intOt    that    it  vp,m  ;.  bonu  fide  lease,   that   nteele  wee   the   solo 
froprictor  of    the   garage  'bueinoai)   cont:'ucted    in   the  di'jniacd   pr-fiaites 
when  the   lease  was'   exhibited    to  plaintiffs,   that   the   garage    /->;?    then 
deisg  a  good  buslnesH,   and    chtt  no  representntionB     ere  maxJe  with 
reference   to  the  lepee  or   the  gai'age  businjee  nkioh  wer*?   in  Mnywine 
•ntrue  or  fraudulent. 


viii   bar.  •©»iJB»'Xt\    b^Qimnh  s/if*  ai  beivulmorj  aw^nDi&irti  ©ajriAj  9di   It 
i»O07;  it  "sni Ob  liBii^  &tvtr  S8irf.»sk  «fi^   ix,sii   bnxi  nmi  »s^i/:^.  bfrO0GlT9qx9   bmm 

i^ifttjBn   btui  uw.Ri:i»i£fi.fisa.  letqo'tq  ni  AoaxeiiJ   uigaibXluJ  9di   baa  aaaia^zq 

5fll;i5«<l  «  Ad  fi^tiA^   -"    ^-^iXq;  fiXiiOO  &d  imxli  mivi  1^10$ ,.9Av  ,i»l99*      »«« 
'.A3    tiftvow?!,    »a!?'ioXo«Xfc   bto-o*!  *f  iilT      •dbftiS   BHV  fi^BA^oxo   ©ilo    oexii 

61^4   to  no^ i£nJtiaR:K:6r  XaTtcu^o  n   hrus   ^u  v«v7orf  f«»aivrYMido  bnwol   ituoa  aiil 
"^Xrl/rt   !«5.nw  ftsjsnX  »tii  imtli  Banibni*^   f '^ttfoo  ftiCj^   wiMinun  \lqpm  biooti' 

mtffl   CM<»    v^ATiqi  alb   v,vxl^   ,^m;tAij«X4  »«   l»«j»i;fidx»  «««  ma^X  Aft^  «»i(t 
ASiw  •Imw  ATAf  «noiJ'n;ti:x»«oic<2»<K   oa   inAi    i^run   4K«»iii«ir«r  bo«i  ji  llfliol 

•  S'noXJUbOB'xl   to   z*>i  :>  i4 
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With  rdfdreae«  to   zhn  s^oond  rapr^taatatloH  alleged  !• 
hATe  l»««n  aad«»  r dilating  %•   the  payaeat  of  reat»   the  court  foosi 
that  at  aad  bafort£  the  oftle  d'sfendants  repr^Qeatetf  that   "teele  had 
paid   the  rente  theretofore  aooruad   aad    that   vhea  coaeasnv^tlng  tho 
purch&eo  plaintiffs  helieTed   aad  relied    thereon*       It  appe£irs  froai 
the  eTldenoe  that  ao  repreeentatioae  were  awde  with  refervnoe  to 
the  rent   prior  to  the  eigulog  of  the  contract  for  exchaogo  of  tlM 
properties*       The  only  iitatttsaenta  in  rc^gard  to  the  parent  of  rent 
were  Made  at  the  time  of  %h&  closing  of  the  deal  and  for  the  solo 
purpose  of  B&king  adjuutaiants  hetuoon  the  parties*     Plaintiff 
Saflttol  Parkor  Johnatea  testlfieti   that   "la  closing  up  the  deal  they 
said   the  reat  for  the  month  of  May  hM  heen  paid***     Appari^ntly 
the  ohly  aignlfloanoe  of   this  stat^aeat  vae  to  effect  adjuetnoitts 
ia  eoneusffi&tliig  the  trnnaaotlont  and  for  no  ethar  reason* 

There  is  no  contention  th^t  Hasel  H*  Ifewton  aad  Mabel  H* 
Melntoeh  la  (myviiee  i)&rtioipated   ia  the  transaetloa*       The  contraet 
fir  exehaago  wao  made  hy  Hannah  aloao»   "aa  pnrty  of  the  firet  partt" 
aad  he  agreed   "to  eauee  to  be   eomreyed**   to  plmlntiffo  the  real  aetata 
in  i^uestloa*     The  record  doea  not  disclo«se  hy  whoai  or   In  what  naoaor 
title  was  held*  nor  how  It  vae  conrey^sd   to   plaintiffs*     The  ceatraet 
soeae  to  indicate  th'^t  the   title  wu«t  hold  la  trust*  hut   the  nature 
of  the  ^eaoflclarioB*    iat«reetB  does  not  api^ear*     O'si-taialy  tko 
boaefielarles   took  no  part   in  the  negotir  tioas  which  resulted   in  tho 
exchange*     Insofar  as  the  record  discloses  the  heaef Iciarloe  knew 
aothiag  of  the  traasaotloa.       Uader   the   circnawtaaoes»   It  eaanot  bo 
fairly  coatundnd    that  laanah  nas  actiag  as  bgeat  for   tho  otkMr 
defendaats*  or  that,    they  "adopted  or    aoceptet^    the   fruits"   of   Ika 

traasaotloa* 

FlaUtlffs  speak  of   tho  lease  botweea  Haanah  sad  stooXo 
as  "a  ahaa»  nerer  eaforced  or   intended    to  be  oaforoed.*     VeTertheloafl# 
plalatlffe  aocepte<3    the  beaefits  of   this  loaeo  by  collectiag  the  r-mto 
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«t  ^•no'ie^et  iit^br  «hMi  oi*.^  ajRC»ijr»Jn94i»tqiB9  ttS  #fitfi  »tM!ablTc»  mAi 

mM»^  mlJf  "w^  iMi  Xa^&<  «!$'  t«  ^frla^Xo  t/ff^t  "^o  mili  &Ai  ia  ftbMi  steti^ 

«[f4  Hi  i^»txjiit  t  drfiit*.  iuiK>iv   l5iia»ti  »A«r  fli   l*tft(i  Off  3fo«4  ■•ixjiiait^ii0tf 
•<f  lotffcuo  ;fl  <»««Aiii4«inf*«lo  Mltf    t«l»0C       .KaltoAijutrt  M^  to  ^ii{.^ 

«B««X«|Nin!«*i      *.IM91«1«»  •¥  otf    iJAlcMta^   «•   tonitftA*  fys   OBUte  «*  «« 
ti£ii*i   ^di   3inlJo»tXAf)  i^tf  MflcX  mJM4   t*  »lit»Mitf  lilt    to-#^|:»«4ii '4lftllld«X« 
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for  £.  period   Qi   i]ar«e  noatha  and  oonsontloe  to  tho  aBeigtmoat  thereof 
uo  Held  ^lien  no  ciafaults  existed  under   the  lease*       XJnd>^r   t>i«  clroum* 
stanoes   they  C'  nnot  very  ««ill  question  the  Y«lidity  of    the  leene  la 
Lhe  hands   of  Teid.        They  accepted  Held  as  a   tenant  by  permit  ting  the 
lease   tc   oi^   yaeigBcd    i;o  hlMt   end  were   ther'.ifore  eetopped    to   question 
oteele*s   i^tatua   at  a  Tpoaa  fide  tenant*        (Magauley  y»  Doriant   317 
111,   1^6,   131}      Sprini^field  Marine  BaisA  r.  Marboia #   264    ril»   /  pp, 
446t   463.) 

/mother   point  urg«d  "by  plaintiffs  Is   that   d«ffmdM»t»  de« 
eeired   them  as   to  the  Toluae  of  huainese  existing  in  the  garaflre  mhmn 
the  exchange  was  laade*       The  r^eerd  dlscleeee  that  Hannah  was  in 
California  when  negotintione  began.        He  had  been  there  for  upward 
•f  feur  Bonths  and  Tielted   the  garage  only  onee  after  Mb  return 
Vefore  the  transaction  wag  closed*     Steele  teetifiad   that  he  had 
built  up  the  garage  businesB,    so   r.bot   in  April   and  May»  1929,   there 
were  between  160  and   170  ears  stored    therein*     Plaintiffs  eeught  to 
rebut   thle  evidenee  by  shovflng  thPt  a  nusber  of  e&rs  had  been  mered 
into  th*"   garnge  to  gire  It   the  appearance  of   full  occupaaoy  aad  de- 
eelTe  plaintiffs  into  belidriag   that   there  were  laore  tenants  in  thw 
farag'=i:   than  tha  facts  justified*     .5i;^ene  Preather,   a  oar  washer, 
was  offered   an  a  witness ,  aad   teetifieH    to  a  conrerantion  alleged    to 
iMiTe  be'>n  had  between  Hannah  and  3mm  (Xr«   Steele*  a  brother-in-lawr) 
wkereia  Hannah  seid  ''fhere  he  is  now*  you  toll  hixat"  and   from 
Preather*  e  tectlmony  and    the  attending;  circumetnnoQs   it   is  argued 
that  fraud  and  doceptionwer*  preotlced   on  plaintiffs.      Defendwite 
deaie.^    the  charge  and   the  sTidenoe  relatinfr  thernto,   and   the  court |t 
wh*  saw  aad  henrd   the  witneseea,    found   '♦thst  neither  of   thf»  dcf-^mlantB 
aer  anyone  authorised  by  thsa,  er  acting  with  their  kriorlfi<«g*»,    er«r 
yrooured   any  aut-eaoblles  to  be  placed   in  said  garage*   or   erer  pro- 
ourad   any  aMnec,  labels  ar   sigaa  to  be  placed  upon  stalls  In  tka 
dittised  preaises*  or  by  any  iMaiia  Bade  •nir  *- 


•qci      .  :  dS  »J/ '  .  ^  j-feKg  gftixaljl  &Xi»11a<>  XiiX  ,ds;X  •ill 

ni   a«r.<  dmisSMA  ^^s  i?.»ft»X^ai  Iv  &to»vx  a«lT       •aj»£*4  saw  ftSAAifozo  9^ 

f{i;;j  >'     J.1A  %04%ti  «ono  xleo  ei^%jt;£  94-$   tM>4ieiY  I»ia  «££.3riT«a  tu*'^  lo 

9%&4i  t'<^X  t.'^Qiii^  bsus  Xl*e««v  rl  distil  ««  «i3«pei«tia»rcr  »six<Xifs  <^£^^  <i^  Jliirtf 
05  ^^:|i;f^s  otltSitlAX'i     •niostttfi   bet0««  e%»ti  OVX  tm»  O&X  tie^ewjdif  «-«»ir 

-«l^^  hiss  vta»q;ir:.fro  XX»1   \«  »t»itst«aK}q«  ei(i  -*!  orl^  ©•'^  •1l»^«>  '^rf^  ©iai 
•tf.^  aJt  nianv.'fs  siemi  «•»»»  «TciMit  4Adi  snir«XXe<l  o«fnl  «t%Vi«ni»i9  •Woo 

r»t^   h»ie  *TK^rf  XX<Kj  wct   <»ofl  «1  •!(  srx^dt"   hlsi^  AMm^  ftiBYftJfw 
bolnrrr  »1   *1  •M^ofi'iJJMMis-iir)  '3Ht^ir*Ji«»  oxjit    htw  x^ooilimi  •''*erf*j»e*5 

♦  ^Ti"-  -  .'it  (>ttn»&>irti  oit^  bcji  oiifvilo  •xfi    'viu9b 

■ifTufjii/'t  ^^  <>rft   "iiO  'I'fiftlMf  taiitf*  iMUrtiV    ,a»o»*A9tv  ei(#   barrfed   Mw:   'rra    Oriw 

T»T»   ,ftBV»rnrot!af  T^trt*  diht  i^li^a  to  ,iM»aJ   ^rf  boxXiodinft  enexr"^  ton 

•t«t  «•«•  xo   «•»««««  blM  £(1   6»o«i:«  >tf  ol  •nXitfOiMi'fM  tn«   beitfooxq 
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>?er«  eay  patrone   of   c&id  gn^age  otlier  than  th«ae  who  actually  were 
jigne  ftde  patrons  thereof." 

Tt   is  urged  "hy  plaln&lffs  and    thi^lr  counsiol  oa  oral  argu- 
iioat   that  >vh«R  tho  Iaaso  vas  rewritten*   and  before   it  «as   oxecute<l« 
sos«  eh&nses  wer«  aado  therein  'i^ith  rofsranoe   to  the  torn  of  thm  lof)-a« 
fuad    th«  rental  prorlelons   thereof.      The  lea<ie  as  written  is  a  lengthy 
doottBonty  and   eounoel  en  both  aides  adoittad   on  oral  argooont   that  the/ 
had  not  carsfolly  compared    the  (^ocuaent^  at    the  tlsae  the  new  loaao  was 
oxoent'^d  «        However »   the  legal  matters  v*ere  haodlod  by  attornoye  for 
the  respeetlro  parties*    the   roqulred    chs,ng«B   soro  made  aeoordlng  to 
plaintiffs^    requoBt*   the  lease  ^as  re*oxeoutod   and  wd  find  nothing 
la  the  oireum^taneos  bhlch  would  ^u&^ity  tho  ooaelusion  that   there 
iras  any  fraud   in  this  branch  of   the  traoeaotlon  that  would   eustain  a 
rocoTery  for   plaintiffs. 

The  gonprcl  rule  applicable  to  actions  oi    this  kind  is  well 

•ottled  and   concretely   ctoted   in  wolaaat^on  v.  iihookoy»   335  ill#  363»  at 

366 1  wherein  the  court   states   the  dleiaents  required  to  be  oatabliahed 

by  the  party  seeking  to  reooT<3T»   as  follovmi 

"Aa  aotlon  for  frnud   imc  deceit  muBt   show  six  elomonts  ia 
order   to  afford  relief t     (1)     The  Kioropreeentfttlon  Must  be  in  form 
a  otatoient   of  fact;    (2)    it  muct  bo  tinda   iox   the  purpose  of   la- 
flu  en  c  iag   the  other  party  to  aet|   (3)   it  Muet  be  untrue}    (4)    the 
farty  mi^kinfr   the  stntewpnt  murit   kno  •  or   beliere   it   to  be  untruof 
5)  the  pereon   to  whoa  it  la  made  nust  belioTO  and  rely  on  the 
atateaent  t  and   (6)   the  etsteiB'^nt,  munt  be  material. " 

MoroeTer»   the  oourta  hare  unifornly  held   that,   it   is  iaouatoent  upon 

the  party  ohargiag  fraud   to   prere  the   gr^me  by  clear   and   convinciag 

erideace.      ( McKeanan  t.  Iflokelberry*   242  111.   117,  134|     Garrett  t. 

Qarre fctj   343  111.    677 1      deuld   r.  Lewia^    267  111.     pp.    569 1     Kaaka  r. 

Vankat,  341  111.  3B8.)        In  haraony  '•rith  these  decisions,    it  waa   iacua- 

bent  vpea  plaintiffs   to  prore  the  vnrioua  elenentB   reciUired   and   to 

eotabllsli  fraud  liy  elear  and  oom^incinj:;  fvideace.        ■   oarcful  exanina* 

tloa  of   the  r'^cord,   eap^cirlly  with  refereaec  to  the  particular  ehaxgea 

^  fraudulent  representations  as  heretofore  aeatleaed ,  leada  te  tlM 


•V 
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oi  batt  b^siM^^nx  ain«a«Xe  Muot'^eiv  ttdt  rrottti  04   ■l^i^mUif  n»t^  ^c^^ 
•«l>niM0X»  i»-  .oon;»'.  ir-   vr.i  jnJt  Ton    b«i»   tA«Xo  X^  tiJA-rt  itolidTo^B* 
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concluaion  that  plaintiffs  failed  to  make  out  a  case  of  fraud  and 
deceit  us   chargad. 

The  evideno3  upon  v/hich  plaintiff q'  claim  "or  damages 
is  predicated  is  found  in  the  testimony  of  Sj^jauel  Parker  Johnston, 
who  3tyte:I  that  the  saraga  on  a  replacejaent  "basis  -was  --Torth  about 
C;140>000  to  flSOjOOO,  and  aa  a  going  husiness  \7iJ;h  a  good  laaae 
paying  suTjstantial  rental  and  Incluiiine;  the  good  will  thereof  was 
*orth  close  to  ^'200,000,  ^^hlch  was  the  figure  upon  v»hioh  the  ex- 
change .  ns  aade.   Plaintiffs  knew,  of  course,  that  they  were  getting 
a  leatre  with  no  security  for  the  pasrment  of  the  rent,  and  no  inquiry 

tras  made  ar.  to  the  financial  ref=!pon3ibility  of  the  ten-JOit.  Plain- 
relied 
tiffs  ^      upon  the  statement  that  they  ^ere  getting  "a  good  leaee." 

Howerer,  from  this  it  c;  nnot  "be  PHsuiaed  thpt  the  tennnt  v»Bf5  financi&lly 
respoHBihle  to  crrry  out  Mb  obligations.  The  provision  In  the  lease 
requiring  the  xnontlily  deposit  of  rents  on  account  of  taxes  ^rould  in- 
dicate that  plaintiffs  di('  not  rely  on  the  tenant*::.  financir.l  respon- 
sibility, eo  much  as  the  income  from  the  property,   Ths  rocord  sus- 
tains the  contention  thtit  plaintiffs  ohtaineo  a  lease  from  a  tenpnt 
T?ho  had  a  "good  businesB,"  pfiying  substfjiiial  rent,  anc3  luivint:  the 
good  will  thereof. 

All  the  findings  of  the  court  are  tidverse  to  plaintiffs* 
clai»,  and  v/e  find  no  justifiable  reason  for  uistur>ing  thaee  find- 
ings. Therefore»  the  judgment,  ox  uhe  circuit  couj  :>  will  ba  affirmed. 

Ccanlan  and  cL.ulIivan,  JJ,,  concur^ 


beef   btie^t  5*  aaao  &  iao  n^mt  o*   b©Xl«^  Bmv^«ix;XQ   .ijsifi^  nojawloncc 

-xsi  *Hi  fiLoirfw  t«J5:i>  9W»>4ix  »jf^   mar  rfoiif^  «000,W)S5  ©^  oeoXo  di-ion 
^itS^}^  »xe\7  •\j©fi*   ii^^i   taexwetj    -c  <Hr«na[  atiiJnljRra.       »&b«a  B/5W  ds<^mio 

b&tXei 
*.?»«©X  foGDi  fj'*  yii**s?\  ets^r  -^ftci^t   ?«f{;t  3ft©«t»*BtQ  8ift  noqt;      ^     aMti* 

98^sl  s{^-    ''^'    r:.  f  .  -.-,    ■     -.'■'■'      ,    r'f\ f^jr.-n^} irSo   f»jtjf    *«oi;^T.'50'  0^   sXtflacoqa©! 

-.HX   bXixj       i.  J  M^iieT  ''■^    '^TOff^^ft  v.Xrfinora  erf*  snxriiipei 

MBfoqjiet  X."!i'«)n.<3f»  ■  ■•  ,:  ' ,: iTan a  ;r  ?  ri*  i<o  '^iv  •:(    v  o:t    ^Ib  Bltiorth'^Xq  *srid^  ©Jstj '  ' 

-fiifs  fc^ooe"!  er''  •'tjstfO'CQ:  sifi  itfot^t  swaoorrl  SiCcf  as  rfoirar  oa   «-v;d^xXicrjc: 

ui   ILi'.i   booa 
-i>cii  »acriJ   rtr.IffxijJ  noaatJi  sXcfxjxli-^aut  oa   bail  &w  biio  «iaiflXo 


►  tuoxico    ,  ."uL  ^nisyJxXU'..   btiR  riaXn 
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ToXIowliig  %h»  •rd^^r  «f  tk«  imparl  or  caurt  of  Februarx 
ie»  1M0»  dlr«otlag  tlM  i««tiaiie«  «f  a  writ  of  Mandgtwia  iMS&Ust 
dcfondftntu  la  a  olalXiiKrly  eatltXod  ««»«••  Vo*  376989  i^oXator 
fll«4  m  potltlon  aKalast  AntnM&n%»  i9X  a  rultt  to  allow  oaiuo  idqr 
tlwj  should  not  be  iimiislMid  for  eontei^pt  of  oevrt  for  falluro  to 
coapljr  with  the  BandMMUi  «rlt*     Tho  j^etltion  was  4«ai«d  and 
roXator  appo»Xo« 

Owr  Tlovo  as  to  tho  suff leloaoy  cT    tho  petition  la  oaoo 
to*  37e9S  are  foXXy  sot  forth  la  tho  oplnloa  flXod  la  that  oaaso 
aad  ars  eoatrolXlag  as  to  this  appoaX • 

Bolag  of  tho  opialoa  thnt  tho  petition  for  aonilWMB  was 
i«f««tlTOt  aad   that  tho  d«Burror  thoroto  should  ho  sustalaod*  no 
eoataapt  pro99«dlaso  oaa  ho  parodloatod  tborooa*     Thorsforo^  tha 
ordor  of   tho  superior  eourt  dsnying  ths  polltloa  for  tho  ruXo  to 
•how  eauso  is  afflraod* 

AfVSHms 
aad     uXXlTaa*  JJ«»  ooaoiirs 


•  1'.-  'ivrr. 


^c*^ 


a  o- 


tji  &■  • 


wm.  m^im  mrmet  miair.mv,  ,hv 


X'Uiaxa 


:  .^^jt'isb  irjslsa^  fsaiitl^*^  js  h&l' 


■.  %iM!»rllS»i'  bnM 
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tm   LVfTl   J'TOCK  STATIOSTAI-  BAM   OF 
CHIC.\CO   Iformorly  known  as   Gtook 
Tarda  Bank  &  Trust  Company )» 
Adainistrator   de  toonis  non  of 
the  Estate   of   AlfTROin'  KLSIN, 
Deceased  9 

Appellant^ 


Appellee. 


APPEAL  WOU  SUP  li, I  OR 
C0UF;T,   COOK  COUHTY. 

280  IA.62& 


MR,  JUSTICE  SCANLAN  DELIVERED  THE  OPINION  OF  THE  COURT* 

Plaintiff  sued  to  reooTer  damages  for  the  alleged  wroag- 
ftil  death  of  its  intestate*   At  the  close  of  plaintiff's  eTidenoe» 
the  trial  courtf  upon  motion  of  defendant^  directed  the  Jury  to 
find  him  not  guilty*   Plaintiff  appeals  from  a  Judgment  entered 
upon  the  rerdiot* 

Plaintiff  complains  that  under  the  evidence  and  the  law 
the  action  of  the  trial  court  in  directing  a  rerdict  was  entirely 
unwarranted* 

Plaintiff's  e-videnoe*  that  pertains  to  the  accident,  Isf 
In  auhstancei  as  follows:  John  Larson»  twenty- three  yeara  of  agOf 
a  machinist  employed  by  the  Internatlonel  Harvef^ter  Oompanyf  testi- 
fied that  he  had  known  the  deceueed  for  fire  years  and  that  he  went 
to  night  school  with  him  at  the  Penger  high  school ^  located  at  tho 
southwest  corner  of  112th  and  V/allaoe  streets}  that  they  attend^::d 
school  there  on  Karoh  1,   1932f  the  day  of  the  accident i  that  the 
entrance  of  the  school  la  about  forty  feet  south  of  the  southwest 
corner  of  112th  and  'allaoe  streets f   that  it  had  been  raining  rery 
hard  that  evening  but  not  constantly;  that  the  "illumination"  from 
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t  *KAiXX«ci^A 


♦  9«XX«cn;. 


i£>«a«j»oo(i 
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4^t;ro'iTS  sonrifAjo 


•Tflooo  aHT  '5:0  sLommo  jbht  aaHavuaa  ^AvDiAoa  aoiTsuT.  .am 


bftrEsinisi  ifiteHSbut  «  mail  sLsieqf^s  "iliiaiAl^       *x^lta^,  iea  «J:ri  bnil: 
wml  Stff:^    **^'*  <?'0Cpibl7e   ?>riM   •rafma  isHit  »niAl(r«eo  HxieiAl'i 


■  oil'      •  1  7  7:' 


fa»w   9ri  J«d;)   hem  rii*^ox  ^Tt't  'toTt   bwa^e-nftb  i>di  owocil  fiuari  •£(  itx-jt*   b»i\ 

oiU   Jfl  b-alaaoX  ,Ioori«o  d-^id  xosno't  »ri4  *j)  uUii  Attn  locrioa  id^la  oi 

fn.bnsiifi  y«riJ   ^^fii    iu^ftft^a   ©OAlIa^"  hfuj  ii«SiX  to  iphtoo  <8»wjfia«e 

Xi*T  ^iclAitra  ac«cf  b^  4i   ii^rf;)     \ei^txi%  90>BllB\'i  bna  tfdSXX  lo  lenio 
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the  street  llglitB  located  on  the  souttaweat  and  northeast  corners 
of  the  intersection  vaa  goodi  that  he  waa  the  drlrer  of  an  Automohil 
which  he  hod  parked  along  the  west  curh  of  Vallace  street »  north  of 
ll.'^th  street;  that  his  oar  ^aa  the  one  parked  third  froai  the  corner  | 
that  the  fiiet  car  north  of  the  sidewalk  on  112th  street  did  not 
block  t.h^  sidev;alk;  that  .here  were  also  oars  paurked  behind  hlo  auto 
"bII  the  way  up  tha  istroot,"  all  very  close  together,  "bumper  to 
hamper;**  that  all  or  the  cars  on  the  west  curh  faced  south;  that 
after  the  classes  were  over  that  evening  at  a  quarter  to  ten,  he 
met  Anthony  Klein*  the  deceased,  on  the  first  floor  of  the  school, 
right  inside  the  door;  that  i^^ein  was  dressed  In  a  sheepskin  coat, 
the  coller  turned  up»  and  had  no  hat  on;  that  he,  the  witness »  Kleia 
and  Carl  Benson  were  going  home  together;  that  they  walked  out  of 
the  building:  and  then  north  on  nVallace  street,  across  112th  street; 
that  he,  the  witness,  crossed   allaoe  street  and  walked  north  past 
the  two  oars  that  were  parked  in  front  of  his  car;  that  the  deceased 
vse;  right  behind  him  at  the  corner;  that  there  were  four  Doors  to 
his  automobile  and  he  kept  the  two  back  doors  looked  "because  they 
tried  to  steal  the  car  once  and  they  pulled  the  handle  off  the  right 
hand  door  in  front,**  so  that  it  was  neoesaary  for  the  witness  to  go 
around  to  the  left  aide  of  the  car;  that  he  walked  from  the  northmest 
oemer  "aloni^Bide"  o:  the  two  cars  parked  in  front  of  his  oar  and 
then  walked  lo  the  left  hand  front  door,  che  driver's  door,  of  his 
ear;  that  Carl  Benson  was  ahead  of  him  and  got  into  the  ear  from  the 
street  side,  or  left  hand  side  of  the  autoaoblle,  nnd  then  KOt  into 
the  front  seat  of  the  oar,  whieh  was  a  five-passenger  sedan;  that  he* 
the  wltnesst  then  got  into  the  oar  and  Into  the  driver's  seat;  that 
the  deeeased  was  walKlng  up  the  street  right  behind  them;  that  he  was 
behind  them  b^^cause  his  leg  was  hurting  him;  that  witness  was  going 
to  take  the  deceased  ho«e;  that  as  he*  the  witness,  got  into  ths 
driver's  seat  and  was  Just  closing  ths  door  he  saw  the  deceased 


9XBRt&o   iaBBtHStott  boA  iB»wjiiaoB   ed^  ne  {>»;}£OoX  s^iisiX  iottriB  »di 
lirfojfloiws  flo  io  tevlib  »jf;r   aaw  «f  ^«iftf   |bo«s  a«ir  aKiiio9Bir,iai   tii   to 

•t»Hioo  •ili'  a»Tt   b:siiiJ    t  asftflq  »«o  Sif;^   •£«-  i*io  Bid  i^i   |  *9»a*«  ri^SII 

;^0P  bib  ;tf>»t^a  ri^axi  no  5lX«»ebl«   enii   le  tiirna  ubo  J«iiil  &iii  iasii 

oifJR  eiii  fmiiiB^  be^tCAq  Bxsti  o^X.^^  ^rreir  oxdflJ   szAi    |2lXjsirsbJi8   q£(j   :i90li5 

o*  'tvqsmfi'*'    «t»i(i»BoJ   tfaoXa  -^tov  IXa   "i^ws-xis  sxI3   (£1/  Xi**"  »tf*  XX. 

s^d$   txl^i/oe    b4&o«t  diMo   iir.^w  aria   xro   s»iso  eil^   lo  XXa  4sri;^   "  j  istqcoftf 

•ff  ttisi  oj  i3;fXKi/p  A  ^fi  ^iner*  isfC^  ^&V6  etai^  aesGBXo  QsiS  rBitm 

tXooxloa   end   're  tcoXIt  ^a-ii:)  stffi  no  «a»oaJMi»««ib  »di   ^nieX^  v<^^<^^  ^M 

,5,^00  niTi-    :'Oir:  .t>  i.I   .o/.iH3«>'xb  aaw  deX^  isd)   j  toob  acf^  ettlenl   ^tft:^!? 

ak^L-  ,.      ...-.w  ......    ,^i>   v«#ijs    vco  *i3id  aft  iM9«l  fcne  t^«  ^jf'!^^  x^jXXoo  ari* 

i;?'.!)^.  t-T-::  v..^vi.i   ?,3or~i-"    ,         ..   ;    roi'xj.-.    no  hi-xoc  rusiu    en-   s^ibXltftf  »Jt* 

*8«q  iiiion  bastX-sJf  fjff:     ;j'i'ji?s   «OBXXa-    bsaaoio   ,a8&n;}^iw  »rf*   ,9x1  iadi 

h»««stMs&  sfl^    J'Rit;^    ffin   oid  lo   iffoti  aJt    boaliKQ   ©:t«»w  #«?(;?   aoao  ow^   e; 

0^   51100'    100 1  ©^e»f  oTsria   iiidi   |t:&«ioo  oM*  Ja  mid  baid&ti  id^ir   .j-3m; 

^»il*   s«aiJ>io*cr"    &«ir[ooX  6 toob  3i-D«d  owi   edi  jq»a[  »ii  bna  aXidoBoJi;*  aid 

id^tt  »di   7^0  ©XJ^naii   erf#   ^©XXirq  ^»riJ    bad  ©»«o   ta^  9di   la^ie  9i   bBixi 

fl^  oi  Btinaily  tjxf.i    lol  xXAnv.^Obs  i   ^Bdi  o«   ".d'notl  ni   loob  bxxsjf 

iowrijior   -^riJ  mot?.   bealXisw  »£f  JM.1    {aao  9Ai  lo   sbla  iteX  siii   p.i    tDturoiB 

(j!t«  »id  lo  urc  «3izii«[  3«'do  mwi  nAi    to  *'»bxabCOi^'*  ^•n«»« 

■  iff  le   ,Toob  8*ic»v-tih  eif;}   ,aoot)  tnot^ji  I«m(  dleX  axftf  Bi  kaHSjin  xi»di 

Bdi  no-^.  ni  o;SfiI    jfo^t   wne  taifi  \o   bjsoftn  Siitw  aoaxxafi  Xi«0  i»d3   \imb 

Bini   ioy^  tt»di    bfuK   ^olidenocufi  9d)   to  ^biti  bn&fl  itt>l  !•  ts^i"   ^»eY^» 

^9Tl  itidi    (nnb^a  'fnBaa«««({-6yJt't  n  saw  rioJtifvr  ^ij^io  orfJ  l;o  ^Aaa  inoit  oif^ 

lM(i   };>«•«  a'TRTiib  «f(A  •4al   ba£  ijja  t>dt   osttl   io^  a»i<J    «aa»n«rlw  &di 

BOW  Bd  ind$   mBdi   bfrittotf  id^^tr  iaoTis  eiij  qjj  njii^lam  bav  b*aAso»fe  eiC^ 

isio^ci  BHw  RBBBiiv  imdi   tmisi  aali luif  a«v  ^s>l  Bid  aaxfAontf  oskil^   baidmd 

BUi    Oini    tO-g    tftBBttiiv   Bdi    ,exf    nr,    ^.-rf?    laftso/'    h«f-..j.fiooF.    ftffi    «i^..,^    oJ 
Ma^eoeb  »Ai  wmb  sii   leob  e>i»^    aii-toBAa   aeiH  caw  frnji  j«d£  a'x&YXib 
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"alongside**  one  of  tha   oars  In  front  of  i^ltneos's  oar}  that  h«  saw 
the  deceased  walking  alon^^side  the  first  caxy  the  most  southerly  of 
the  three  oars*  talking  alon^eide  of  It  as  close  ae  he  could  get  to 
Itf  "a  couple  of  inches"  away  froa  it;  thfit  he  was  facing  directly 
north  and  walking  in  the  street  "toward  us;"  that  the  witness  thsn 
saw  him  alongside  of  the  i:;econd  caTf  "the  oar  directly  in  front  of 
■y  car,"  anJ  as  the  wltnea?  ^ent  down  to  put  the  key  in  the  ignition 
look  he  heard  a  crash  and  brw  the  deceased  13'lng  on   the  ground;  that 
he  saw  an  automobile  trpyeling-  south  in  Wallace  street  but  "didn't 
see  the  actual  hit}"  that  the  southbound  car  passed  his  car  "pretty 
close,  about  two  feot  or  so,"  frora  the  side  of  hie  oar;  that  he  heard 
the  noise  of  the  collision  and  then  sa^  the  deoeased  lying  in  th« 
street*   t-^uestloned  by  the  court,  the  witness  stated  that  he  saw 
Klein  east  of  the  parked  oars  and  saw  him  walking  In  the  street  to 
the  witness's  oarj  that  fche  car  that  hit  Klein  ''finally  came  to  a 
stop  after  it  had  pas&ed  the  south  corner  of  XlSth  street)"  that  "the 
ear  had  goa«  across  112th  street »  the  front  7/heelB  v/ere  past  the  south 
side  of  112th  street  be^fore  it  turned  around  and  oaae  back  to  th« 
north)"  that  both  streets  are  narrow)  that  he  did  not  hear  any  horn 
blown  before  the  accident  occurred*   "The  Courts  Hear  a  horn  blown? 
Blow  for  what?   Mr.  Hulbert  (attorney  for  plaintiff) i  Por  a 
pedestrian  out  in  the  street.   The  Court:   Out  in  the  street?  Hr» 
Bilbertt  Out  in  the  street.   The  Court:  What  do  you  mean  by  that? 
Aocording  to  your  rersion,  v.hat  you  understand,  a  man  mu?t  keep  his 
korn  blowing  all  the  tine,  is  that  it?  Mr*  'lulbortt  I  don't  know* 
All  I  know  is  what  the  statute  of  the  atate  of  Illinois  provides* 
The  Court:  Yes,  1  know,  I  know*'*   Upon  crose-ox' ainatlon  the  witness 
testified  that  the  lock  on  the  ri,j;ht  front  door  wp.s  jaBmed  or  broken 
and  that  he  had  latched  the  re&r  right  door  so  that  It  eould  be  opened 
ealy  from  the  insidei   that  he,  Benson  and  Klein  left  the  school  te« 
gether  I  that  it  was  raining  at  the  time  and  they  had  no  ujnbrellas) 


lo  xXit ;,...•» -7   .tota  eil*   »tui  -   V.     --     i.u    .< aia}£j)toX«  saJk2(X«ir  l»8a«doel)  »ii» 

ef  i©u   bJU'f?  •      "'    "■    -  ?oXo    as   ^1    lo   3blaii«oXi-s  ;^i3lXj»w   <8XB0   »«T£ii   exl^ 
^#ot?iib\_i.i'.»    1   6..i/*   9ii  i.vri^    jitx  ati'^  x^.m-,   "si^sioaX  to  oXqjvoo  »•'    ^ii 

lo   j'HO'il  ai  Yji^o^txt  yj'.o  eiics:.  «-.'■:;     rr-!:.;   0.  lasnoXa  oijat  Wi^i 

rtoiJxn;4i   x^-ni  nl  X!^ii  8i(..'    ;}cq   oi  iivbb  axi^d  asaft^x..    ^,rl3    hb   f/««   "txa*  \. 

^jprt?    ;  [  niiOTg  ©xli  no  gfJi"!  fcffla>''Oo?  h  ^di  trs\&  ht.m  dsjuio  &  bl^eil  ftri  iool 

i'dt^t**   fi/ci  iii^ii^B  6g«XXjaW  rrt  £l;tib'oe   ^iXi?7>st^  sXicoaoJiiA  aa  was  exi 

\**eiq"   T«o  alii  f>«B8«<i  ts;o  fcnu/erfdiijoa   »tii    h-^Ai   "{ild  iBUiom  erii   s«a 

M:--'.eff  erf   j;,::  .  bia  ftilJ'  e  >  ,  c:;8oXo 

Mi^  sii  j^ixl  l>«aBft99b  stff^  waa  ni»iii   bsin  aoistlloo  stdi   to   osion  ioli 

.  ■■■  ^ 
W£Q  3f{   -.^;rI3   bk-;t.6;js   e«t*i>;tiw  arid    tixsjoo   orfi  \:cr  hanoi^^ae;  e^^V 

•t  ^9fti;}'e   aiJ#  «i  3aiaIX«v?  mid  wan   bnn  ax^o    hyi-ijsq.  ^Aj    lo   J«';9  nieX^ 

«  oJ   omeo  ^XX.'snil:'"  fllfi)X3l  ilit  it#.rij  ojeso  sri*    Jtul.    .  *uB0D*iw  9sii 

mti*  ii^tii    ^^i&9%S9  tii^lll  to  T«>n3:oo  d^iioa   efi^   &o«'.aAq  trnd  il  tetliM  neiu 

diuofs  9ii*i   li  jfiiq  aiew  aXd»/fw  ;?no'x':    'j^di   fi9@xie  A-iS.Ll  aoo'iois  9093  bmd  xso 

aiiJ  02  JiyviCi     ufi'j   'r.     bn.'rot      betrii/jf   ;;>Jt   eiotj-cf  *eaTJJa  iJ*S;XX  lo  abXa 

wroxi  yr  '     '   -^-^  :  -orxau  ara  al&si^e  riJorf  ;t«iJJ   "jriJ-xcn 

YnaoXd  ii/..;.        .    •...     .     .j.>i^      ... -^        .  i.vji'xwooo  jrcsbiooi^  #'ri;J  auoterf  owoi.. 

r     ■'>  r  ;-.'"•    -  nt    v^ec'toiis}    *t»cfXwH    .  T-'i        ?*fiilw   "XOl  WOXff 

♦  iM      ?jf>-:;iJ-     ■a.     (  .    .  ■.(  .     -■■-■     -  ■•'•         .'-Biia    &:fJ   «i    *II0  iiiiXrt#a«IWMj 

fiiidi  \(f  rti!ea  wo,:  ob  iad:     ;  v' ,.*>o'..    s?-  .jcaiia  orid  al  iuO     iiiedJU/SL 

tJtd  q»t>jf  cfaum  a»yit  ,:   ,  bmiie'fyfeJiw  uov.  i^cUi  ,KOiBi®Y  ujo>c  o;r  sn^hxoovA 

nVtotxH   J 'nc  .t7.ocfXjiri.    .  iM     's'ii    upMi    nX    ^ealj   o/id   XXo  Bnx^^roXrf  mtwl 

.Brtr.iivo".c    >v;j:o<viX£i:   to   aJijia  odj    to  ©iw***:^   wU  i«il*  al  woxxjI   I  IXA 

8«»nilw  ariJ   no.Ui3fl«i- x»--sttOto   nocf;  ,  <      i<  t       '     ;  ^luoO  wiT 

lll»](OTff  so   ^>o«Ka^.^  any  toof.    ;fjMi'i   ^tih*-   uuJ   iio  ji!)oX  tuU  imii   b»ilitfa»i 

to8MK«  acT  bitfaa  iX  JodJ   ou  ^coob  ;»si{ilx  xu9i  udi  i>ailo#«I  bjkd  ail  ituit  t-r 

*oi  looifoa  9xi^   i'<9l  aX9t!i  bun  HOutioS.  «»ii  t*tii     inblatiX   ^i  noit  \;Xno 

|«jBXXairfctu  on  bwri  xadi    bwi  9mXi   '^t^i   iA  inluiat  tnw  iX   isuli    \riuii<i>h 
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that  hrt  TfKn   to  the  northwest  corner  po  that  he  ml^ht  get  out  of 
the  rain  as  fast  as  he  could;  that  IH-ein  did  likewise;  thnt  his 
car  aas   park€K'  about  .forty  feot  from  the  north  croaswalk  on  '^Tallaod 
street ;  that  as  he  walked  In  the  street  to  get  into  his  car  ho  aav 
the  lights  of  the  car  coming  southhound }  that  it  was  traveling  to 
the  right  of  the  c.mter  of  the  ropd  coming  eouthf  that  on  tho  east 
side  of  tho  .strflct  thnre  w-^re  ears  parked  but  no  csrg  v/ere  parked  on 
that  side  for  a  hundred  feet  north  of  112th  street |  tlmt  there  viere 
trees  alone  the  parkway  ■'Jvhlch  orarhani?  the  street  somewhat  and  the 
nearest  street  lij^t  was  on  the  northeast  corner  of  112th  and  V»'allace 
Btreete;  thst  the  streets  ■were  wet  at  the  time  and  defendant's  oar 
came  to  fi  stop  ■when  the  front  vrheels  were  south  of  the  curb  of  112tll 
street!  that  het  Bensoa  and  Klein  knew  the  defendant  and  that  the 
latter  attended  the  Tenger  high  school  but  that  he  did  not  attend 
school  that  night.   Carl  Benson,  twenty-three  years  old,  testified 
that  he  was  a  olerk  fit   the  First  National  Bank  of  Chicago!  Ihi^t   h« 
had  known  the  decoaeed  for  nany  years;  that  he  v.ent  to  the  l^engBX 
high  school  with  hia  and  was  there  ^Ith  hin  on  the  night  of  the 
accident;  that  as  Larson,  iCLein  and  the  witness  left  the  school  to- 
gether it  ^>>3  raining  and  the  witness  went  ahead  to  open  the  door 
of  the  car  so  that  Klein  and  Larson  could  get  in  it    easier;  that 
t)M  street  lights  on  the  northeast  corner  and  the  southwest  corner  of 
ths  intersection  were  lit  that  night;  that  he  knew  that  the  two  back 
dsors  of  the  automobile  ^ere  looked  and  ^hixi   th3  handle  of  chs  right 
front  door  of  the  car  h^^d  been  broken  off;  that  he  .;alked  I'rom  the 
sehssl  bttildinc  to  thf<  northwest  corner  and  then  v.-lked  alongside  of 
the  t'^  parked  cptb  until  he  rot  "to  the  driver's  seat  ol  our  oar;" 
that  tbcir  machine  wan  the  ihird  one  north  of  the  corner  and  all  of 
the  cars  on  that  side  of  the  ttreet  were  parked  as  close  to  the  curb 
as  possible;   that  when  he  got  int.o  the  machine  he  ent   in  the  right 
hand  front  seat)   that  before  the  accident  happened  he  saw  the  deoeasod 


--&■- 
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iralking  in  the  street  near   the   front  of  the  car  ahe-^ri  ©f  them  and 
walking  iight  aioniiside  of  the  mrichine  "as  close  as  poeclhle.   Just 
a  matter  of  inches  away  Itoxl   this  machine;**  that  the  deceased  was 
facing  north  and  walking  rather  slo^ily;  that  he  Bun   the  deceasei 
coming  and  turned  ie  open  the  dooz^  and  "as  I  turned  there  vvac  a 
loud  crash*   hen  I  turned  hack  1  saw  Anthoay  in  the  street  lying 
down;"  that  the  southbound  automobile  vrent  ahout  tvjenty  to  twenty* 
fire  feat  before  it  stopped}  that  it  stopped  at  the  intersection 
where  the  side^nalk  crosses  |  that  the  accident  happened  about  V  :50 
p«  m*   On  Grose-exajaaination  the  witness  testified  that  the  high 
school  is  on  the  southwest  corner  of  112th  and  V'allaee  streets  and 
the  building  stands  back  from  the  sidewalk}  that  the  lights  in  the 
school  building  were  lit  at  th»  time}  that  he  ran  ahead  of  the  other 
twe  beys  and  got  into  the  ear}  th£«t  he  open&d  the  rear  door  on  the 
right  hand  side  ol  the  car}  that  there  v^ere  cars  parked  on  both  aides 
•f  the  street*  Keinhold  6chul2  testified  that  he  vma  a  clerk  of 
Cespany  1692»  Camp  Perkinstownf  C*  C«  C**   isconsin}  that  he  had 
known  the  deceased  for  about  six  months  prior  to  the  accident}  that 
the  three  of  then  were  attending  tJrxe  hi.^h  school  evening  classes}  that 
he  and  his  Bister »  on  their  way  hone»  crossed  Wallace  atret^t  at  its 
intereeotion  with  112th  street »  in  a  northeasterly  direction*  from 
the  southwest  corner  to  the  northeast  corner;  that  all  el  the  auto- 
nob  ilee  had  their  lights  en  and  were  ready  to  go»  "it  was  pretty  light «' 
that  the  hi^  school  windows  threw  lights  out  inte  the  street)  that 
about  three-quarters  of  the  building  was  lit}  that  he  saw  the  southbound 
autoaabile  when  it  was  about  160  feet  north  of  hia;  that  its  llglxtB  w«r« 
lit;  that  it  trareled  south  until  it  was  praotionlly  even  with  the  side«> 
walk  on  the  south  aide  sf  llSth  street  befere  it  stopped*  or  approxi- 
mately 200  feet}  that  th«  oar  was  trareling  approximately  twenty-firs 
•r  thirty  ailes  an  hour|  that  other  people  were  orosalng  the  street 
*t  the  tise}  that  "the  whole  school  was  going  out,  oene  going  down  the 


^n«  «•!<.•*  .30  ^di   lo   ;fiiotl  9Sii  anon   iaaiia  wii  at  aniilXflv 

(3.«w  b-!'  "''■'t)«b  siAi>  ^i'Jild  "idiilxlofjin  alri,t  aoil  ^»«  esxioai  )o  i«*43.i.  a 
%»H^vf>i:b  &di  wx>8  0i{  J^i  PCl«roXe  'rad^n^x  ^niil»w  fiiUB  diica  ^ioaI 
iS    ^!w  916x1;^   bimiui    I  sa"   l^fi^rt    ^ooh  odi  fi«»qo  aJ   bacou^   bos  -gnlaioo 

5i3i<.I   J^an^ii   ©riJ  Hi  \eiOd3i.  ^  afssd"  fte<a::ui    I  caii        .da^iD  I>jioX 

-X*«-'^w*'   o-'    ^j"-'^-'    JW'Cf^-   Juo"    ::IicioiaoJJUv^   fcni/oo'iiJjJOij   Bsii   i»di    "imrob 

noiiy.s:-'.\:'ia.L   ;• .  -  .  .',oJ...    *!    J  -/Tj'    jP^sq^cIO^b   it   eio^erf  *©»!  »t1^ 

05;^'   ,^.«sa,.    ...-ii.^v,.,..  .>   ,.,.■,*..:,..   „..>    ».--..-    ;a»aaOifj  3tXsw6t>-    ^■■f^*-i    siwl* 

Jbjte  e;t&0TC<JB  eoasIXe'    ltfu;>  rf;tiill  ^o   T;:!C-i{)o   ;t:5®wjlJtfOB   cxic^  no  el   leodou 

adJ  ai   u^BJlX  -c>ilU   Sj&d*    i^JLi-wi-'oif    ^ils  motl   jCdjscT  abgi»ia  ^IbLiaii  9di 

•f-.dJo     n.-    :i:o    :>  ods  osx  »ii  « .^if v    if>mJ:if   ti:>  iX  »xei*-  sc^J^Xiun^   Xoodoa 

a;/  i. .'   ;v-:u   x..        h:>     eXBO   aaa-v   9%9AJ    iasLi   Jiao  »x{i    io   abla   bo«d  iiis-t^ 

lo  }£x.^).:  au  A^di   t)Qt'ii4e9i  sXittioC  ibXo£iiii:c>H     »i99iiH   »di  la 

b^ui  etc  JjriiU    iniotioon:      «.  .0   ,av*o^Kal2iXdS:  qjumO  «i:6dX  -puMpMO 

^/Atii    IctQ^bldOiit  adi   oi    i«i;xq  $;xiJfio«  xla    iUQ^u  tet  bde^eoab  *cU  awoxui 

iatii   i<i»«sjiX9  aninaye  Xeotfor^  {f^j^fl  ndj   ^kbn^Jia  9%Bir  m&di  la  aatciiJ  exi;^ 

«ii   to    ^9»^te   dosXX^./  &»dad'io    laaot:;  X^^^w   rciauci;}  no   ^tataia  aid   toa  94 

mtny  ^aQiiomtth  xXtsivi'i^rlcttoii  £  fii   t^^ieita  li^SXX  xf^lvr  floltosaiatni 

*o;)(ifi  »do  rf)nto«  ^ansd^tan  aifi  a^  vaatoo  laawdiitaa  9dt 

'^t^^ii-^iX  x;:;t9x(j;  b».    dX**    <oi9   <  ':)^'t^    lUu  co  a;rxl^;}lX  Tiaxlt   bAd  aaXidaar 

^/ids    ii9hiiH  sdJ   o-^^r^   iuo  nid^Xl  vttdt  awobiiiir  Xooxloa  d^ld  9dn  iadi 

haijaiiiiuoii  tdi   ^f •:<=■.   t*^.  ,,il  eaw  ^niuiimi  exl;r   1q  atalijUfp-aexif^r   Jtuatfe 

•law  ritd-^il  9ii^       :.     itoiri   ^a  diitn  .1  i^^l   OdX  tifotf«  a«v  ii  neifw  aXltfoao^i/fi 

-sbit  Hi-^'*   fi^tl'    r'A^n   YXX*<i»t*0' ••'a    ''V       ,    ^..flif  £[{liioa   baXaTa^^   *i   iod*   \ikL 

-ixci'.T^r  -xo  ,.         ■   -    ''  .c>«aiB  ridiiXX  U  aUa  Aimftm  •di  na  ilaw 

aTii-Vtiow^  .j^oins^a  a«i.f^'>v«ud  aaw  x»»  %At  imdi  ilaat  OOS  xl»ima 

ioaads  add  i,iiJt.ttoto  aiaw  aXfoa?  ts4#a  #j«44   |t«od  lu  a»Xl«  xiitdi  la 

ad^t  nroft  aiiloB  •"»•  «J>«'«  »«^»B  "w  laodaa  aXwfw  adi-  *-ad#  la^^  odi   *« 


etreet*  eone  oroesing  th«  street.  I  er«8s«d  the  street  with  mj 

Bxater*  Others  were  crossing  the  street  in  different  direotionsf" 

there  were  quite  a  few  people  on  the  southwest  corner*  Just  coming 

ouu  o£   school  and  crossing  northward  across  112th  etreet|  "there 

were  people  v«allcing  across*  right  across  on  112th  street i**  that 

there  were  people  walking  straight  east  on  one  or  botk  orosswalks 

on  the  north  or  south  side  of  112th  street;  that  he  saw  the  n ocident 

happen  and  heard  the  craeht  "1  heard  a  crash  of  glass*   ve  were 

looking  around  facing  west*  Some  one  was  lying  there*  so  we  walked 

OTor  there.   Sure  enough*  a  hoy  was  lying  oyer  there.  A  car  had 

already  passed  there*  It  was  on  the  south  side  of  112th  street  after 

i.he  accident*  q*  Fhere  was  this  young  nan  lying  on  the  street?  A* 

Lying*  oh*  about  at  the  second  ear  of  the  oars  parked  all  along 

Wallaoe  street  bumper  to  buKper*  lying  at  about  the  second  car  from 

the  corner*  *  *  *  He  was  lying  at  the  south  end,  I  think,  lying  on 

his  face*"  On  crose-ezaainatioB  the  witness  testified  that  it  was 

raining  at  the  tine  and  that  he  had  an  umbrella}  that  he  and  his 

sister  were  walking  home  at  the  timei  that  when  he  saw  the  car  coming 

from  the  north  he  could  see  the  lights  and  part  of  the  oar|  that  he 

kep;.  his  eye  on  the  ear  all  the  time*   *'The  Court  a  Do  you   oall  26 

miles  an  hour  a  fast  speed?  The  .Witness i  Yes*  sir*  at  that  time  when 

the  Bchool  v.a&  letting  out*  1  think  that  was  going  at  a  rather  fast 

speed*  iir*  white  (counsel  for  defendant):   I  moTe  that  all  the  answer 

bs  stricken  out  and  that  the  jury  be  instructed  to  diaregard  it.  The 

Court  I  strike  it  out*"   The  balanoe  of  the  testimony  relates  to 

matters  that  are  not  relevant  to  the  instant  oontention* 

After  defendant  oNnred  for  a  directed  rerdiot  the  trial  court 

deiirered  the  folloviing  opinion i 

"The  Court:  Gontlemen  of  the  Jury,  it  is  with  some 
reluotanoe  that  the  Court,  nt  thn  l1o&:.  of  Ihe   plaintiff's  case* 
will  giTe  you  a  written  instruct ion»  which  is  an  follows i 

"The  Court  instructs  the  Jury  to  find  the  defendant* 
Clarence  liyroup*  not  guilty* 


Jixfiu    "{^te^Y^B  xfiS:iX  <»o   aa«-3i04»  i^^-^^tt  «Q«oxa»  ;jjii:tfJtew  slt^oet  •iWw 

i<i»bl99»  B^t  mitt  9ii  indi   i#fiet;^e  ii«£IX  lo  ofeie  if^jvoa  le  rfj^icea  vill  ao 

•w&v   <■:>"•       .'.mtX,-.  "^0  Kfo-ati)  a  Ib'Ziisd   I't  )|[8««ro  arid   fytwuf  ttfa  aB<tqmd 

t^^ilsh,  *,..   V.     ,  *.  ,wa3  ^i^JI  ««w  WKO  eta©?,     •J&ov  snir»r"~     '"'>rfl  aiiJ::j(coX 

To;?^   1p»t^3  riJ'UX  Tto  &bt&  dium  f>fii  no  bo^  it     .©ttfrl»r   ;s-'^.'.3q  vr,i'.»'xlii 
«ji  ?;t9»»5ft  (ffii   no  s«i^'tX  xwaai  SBtfov  ald;f   Qfisr  »*r6i4 '     .        .Jnefciooa  »iii3 

jntoTl  ^«9  fccooos  »xtt   ;t«<^rfft   is  S«'i'U^  tie<|fl*Wff  OJ  Tsq«i.;cf  i>d«*r*«  ooAXJUft^ 

if«  unit!   «^/j'nlif*    i   «'R>B«  xfSJioa  »rfrf   ;?«  sfiJt^X  ««*  sH  .    9«ioo  »rf* 

e^sw  vi"  ?<frfci    &»iaitw^*   ttaajRJiv  sriJ  koI Jartiawacft-aaolo  nO     '.go«^  aid 

aciiioo  rao  afi.1   yf?:K  ©li  etil»  imtii   \9tali  ».«Io   tf«  o««ci  ^uthljiv  oxeur  -rtiala 

aii  ijui^   iinQ  9ii3   'Xo  S%«ti  ^tm  ad^^il  asis  a««  l)Xuoo  9jci  Aiioa  9tii  mti 

8S  XXao    .   vox  ea     li^-st/oO  siit"     twaxi  od!i  £X>}  iao  9i1#  bo  s^e  nisi  <fq,^i 

mdvr  tHaJi3   if!di   Ja   «^i8   («s»Y     t«w»fl<^/t   m(T     fib«»q[«  ^«ii))  ji  xuitd  na  a^XJLui 

•i(.'7f?^i%t(  ^y:*i   XX«  iiRdt  eroa  I      i  {itt^imesi^b  a«l  laanvofi)   r>9tA9  .'tK     •l^«e^)i 
,    i  bxb^  £tvib  o;r   hsi^ujV'i^afii  nfT  i^u^  nAi  is^sii    bOA  su^  nnatoir^a  94 

;rr«i/:i<io  Raiv^nIXot'  c/frf    (-,«» . -•r?iX-- h 


"It   is  very  rarely  th-  t   the  Court  «iireets  a  rerdlotf 
"but   th«  Covurt   has   a  duty  to  perform  wid    cannot  be   .-'cr •^rnei^  by  th« 
Bssr  '  0003  id  .?ra- ion  cim  ^    ihis  fine  young  n«an  evidently  came  fron  a 
rery  fine  family  and   has   lost  his  life.        ?her*  nr*^   ty:n  el'^TO'^ntn  ^ 

that  are  nec6arr..ry   uo   be   eBtiabiisheci    in  a  case   of   this  kind:  Piretf 
that  the  driver  of   the  car»  who  under  the  In^,    is  not  pornittr'*'    to 
te!3tify»  has  no   rit,h-    to   tos^xfy   in   uiiia  kind   of  a  cai»e|   firBt,   It 
must  "bo   shown  that  he  was  guilty  of  negligence  'hi eh  proxlmnfcely 
caused    this  accident;    and    r-econdly,    it  must   be   shown,   which  is 
ordinarily  a  defence,    that   the  deceased  was  not  nillty  of  n^srll^ence 
which  contributed    to    the   injujy. 

"Ad  a  generyl  rule,   contributory  negligence  1b  a  question 
of  factf  hut  where  it  hecomes  in  a  case  of  this  kind   a  que.-tion  in 
the   opinion   of  a   court   of  lav?,    anc.    of  v.hich   there   la  no  dlaputei 
then  the  Court   la  bound   to  exerciee  Its  diacrstion  when  it   finds,   aa 
a  matter   of   law,    that    the  decsp.aed   wae  euilty  oi    coatriDutory 
negligonce. 

"The  Court   Is  of   the  opinion^  gentlemen*   that   there  Is  not 

any  eridcnoe  at  all  of  negll?eneQ  on  the  part  of   th-:    irivex  of   tiais 
car.     The  evidence  Bhows  that  he  waa  going  along  on  a  rainy  night 
at   twenty-five  miles   an  hour;   he   had   abrjolutoly  no  xfc.j.son   >yO   tjuepjot 
that  a  person  would  be  wallclng  along  right   in  his  pathway,  not   at  an 
intersection  but  out   Into  the  sstr-set,    on  u  r,  iny  nirht,   Loint   alon^i 
on   th£  ea.3t  iBide  of   these  oars  which  were  parked*     There  Is  not   the 
slighteet  evidence  th;?.t;   this  'lef'^nilrnt  'h.r:'.(^   any  kno\:'l^dgd    ulint    u/iy- 
hoay  wae   in  hie  path»   nor  had  he  any  rea  on  to  suspect   thf t  anyone 
was  la  hla  path»   and    bo  this  unfortunate  accident  h-^pponec^   in  the 
manner  it   did;   tiiat   the  doiandant  violated   no  law  that  I   know  of» 
Of   oouree»   If  he  saw   this  man  and    fB.lled    to  gire  vva.rning  in   tlrnf-i 
that      culd  be  a  diff&r«nt   aituHtion,  but  no  one  claims   that  he  saw 
this  man;   and   the  deceased   could   have  Just   rt'  e^'^lly  -  he  wrt^   not 
re' uiX' d   to  do  it   -  .jtone  along  on   uhe  Bioewalk*    crossed  ll^th  street, 
gone  on  the   sidewalk  and   entered   this  car  on  the  vept   side  of   the   car 
yihnrri  the-.  Coor  vfould  have  been  open  and   this  imiortunate  aooideat  would 
not  have  occurred* 

"So  X  say*  with  great  reluctance,  because  neither  of 
those  elemente  were   f. ot^blish'id    in   this   cuue; 

"first,   that  the  defendrm.  v.iis  guilty  oi   any  negligence f 
and   second t   that   the  deceased,  as  a  matter  of  law*  was  guilty  of  no 
eontrlbutory  negligence.     You  will  therefore  sign  the  verdiot* 

"Tlr.  Hulhert:      rx-ception, " 
It  Is  a  well    settled   rule   oi   lav;   in   this  :-tate    that    If 
there  is  any  evidence   in  the  record  from  which,   if   It    8t?ind«»  alonei 
the  jury  rould,    without  Mctlng  unr<saRonably  In  the  eyfj   of    the  law, 
find   that  all  of   the  miiterlal  averments  of  the  doolaration  have  been 
proved,   then  the   oiuse   should   be   aubmittad    to  a  jury,      'viiee  Libbyi 
MoHelll  ft  Llbby  v.   Cook,   222   111,   206;     Mogarlane  v.  Chicago   City 
Ry*   ^0.*   288   111,  476;      vralldren  axpresg  it  Van  ^  o.   t.  Krug*   291  Xll* 
^72*       Many  other   cases   to   the   same   effect  might  be  cited*} 
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ilJI&n  dsu/'ootf  «»oCU>^ai/Ie7  ;(«eTil  xf^lw  4-t-A*   I  «£** 

«    ■ 

or  t  <  -    «ba«oa«  fiiuB 

li  iijfij  r  :■  ■      :Xow  o  al  *I 

teAoX.(.'  RbA;:^  ,rioihw  moit   bi«9«-x  m14  ai   ooflaMrft  ^na  al  •tari^ 

,w«X  feiij  icXtf«no«*><v jrw  ^ciJo  '   iwori^U    tfeXin)-:)  X'^ut  ojI* 

rii»f»<f  iiT^  ncls^iixiXobt)  oil^  tm  9i4i»mx&f»  ln^re^r oik  9f{;t  to  XXa  ituii  b«l) 
.CZ--..ii  »&i^j      •\'^«Li  fi  o^   hftrfiJiBBrtiJij  «ci'  bXiioilsi  ©aiiso  arf*  naifl  «baTo 
T^iLi   Ofi/tc.iriJ   .V  i.1.  A«    .XXI    :f£K  jjtooT;    .v  ^tf^^iJ  A  XX Jet 

•xxt  xosi  tgu^oi  *v  « 0  ^  m>v  ^.  ?^^^  .xxi  fias  ,i»o  . 

{^beito  *id  Jri:^inx  ^Joalls   ooaa   axi^  oj   aoa^o   terf^to  j,ntiH       •Sf* 


A  mero   stAtoment  of   the  gyldexice  shows*   in  our  Judgm^ati 
that   tliia   caae   should   hare   oeen  submitted   to   tho  jury,     la  fact, 
defendant's   counsel,    in   the  oral  arguaont,  admits   that  the  oourt's 
conclusions   cannot  be  defended,   but  he  argues  that  the  judgment  can 
he  juetiflod  upon  the  following  ground:     Plaintiff's  evidcnoa  fails 
to   show  the   eventa    iiruTjedtataly  before  and  at    the  tl»«  of   the   »ccident» 
eo   ihs.t   the  jury  u^oulc!   haT«   to   guees   or   speculate  as   tp   v»hether  plain- 
tiff was   exercising  CRire   for   his  own  ssfety   Inimediately  xiricr    to  and 
at  the  raoment  of   the  accident  •        <e  find  no  me^rit   in   thiu  contention^ 
H0  we  are  sstiafie'l   that   the  Jury  i^ould   hare  been  werranted    in  -f  indlng 
that  et   the  moment   of   the   collision   the  deceased  ■was   walkinfj  rlongnid* 
of   the   second  machine   "as   close  lo   it  ae  posaible.     Just  a  ^Batter  of 
inches  away  from  this  machine »•*  and   iiliat  he  was  walking  northvvnrd  at 
the   time,    "comlnc   tonvard  lay   ( Lttrson*  a)   oar."     Benson  testified    tliat 
he   9Byf  the  deceased   coming   in   tho-t  manner  an*^   that  pg  he  (the  yltnoes) 
turned   there  wae  a  loud   crash.         Larson  testified    that  defendant' a 
tar  passed  hiu  car     pretty  close,  about   t^o  feet  or   no,"  frora  the   f«ld« 
of  hie  car*       hen  the  witneesee  reached    the  deceased  he  t^ap  lyin^  at 
the  eouth  end   of   the  second   oar.     The  argument   that  for  aught    that 
appears  In  the  evidenoe  the  deceased  night  haTOf   in  the  instant  before 
the  accident,  stepped  to  the  east  and   into  the  pa&h  of   the  oncoming 
southbound   automobile  is  net  h  reasonable  one*     In  the  oral  argument 
counsel  for  defendant   admitted   th^^^.t   the   court  was  not  justified  in 
holding,   as  a  matter  of  law,   that  tho  deoe'-ocd   waa  guilty  of  contri- 
butory negligence  merely  b(50'use  he   ..alked   la  the  strett   to  enter   the 
aatoaoblle  from  its  east   Elde# 

Plaintiff   coBplains  that   the  trial  judge   took  »n  unnarrantod 
part   in  the   exaaln«.tion  of  the   witnasoOB   and  mad  ^    conununts  during  tho 
hearing  of   plaintiff's   evldnnco   that   In^iict^tf;  plainly    that   he  hnd   made 
up  his  mind   to  direct   a  rerr-lct   for  defendant  long  before  plaintiff*! 
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oJ  bftdJiaitfiJB  n»*er  »yiuf  LXwor  aiui  46di 

aX.^at  fi>on:.biv  .,  IXol:  utfit  «oqir  b^Jt^lrfaut  »<J" 

t  c;rrf^i)i!>0i-<   siij   to  ©aai 5   iijirf    i3  has  9^.o1fi4  \£si»,lbf.emi   aJcor©  odrf  woxls  oi 

fafia   ol    1'*.lX:    •.■X'''v  ft  J^j^uiii    yJ.:'!  ;a   tt  .t  j    x.n  I"  i  i  •)■.!=?»  xr--  •  .i 

ar:;  .ici^ii'i*.!?.  fjeatf  ryjsvf  feXyo*.'  "tT:«t  •'"^   tf,^rf;J    =- -  oi^  »w  sb 

Mfciii^ixci;.    .;i^:lJiX.  ojjyi-jfjof'b  6£i,t  aolaiXXoo  9i':  jic:::    yii.*   iB  tsdit 

to  T^.'^^nt.   «  ?'•;■.         •    jtUiEoq  :    ■  ;  •    .  tt 

Sp:   btaviiJ-toB  "^ei^JL-a^  e^if'  , spniiituiijii  witiv   fliO'il  x***Ji  wfcjiofil 

(n,acnjr_i-.-  v;{j )   »f^  «.r  nri  rtumtfM  isAi  $il  snimoo  l>ea«^©oefo  odi  rms  9d 

iis  arii'  '>«je:<30f5b  atis    boifcoett   a<i»aB»nilw  ari^  B9cf       .  airf  lo 

«»t'j"J*€r  or  •■'•'•■■    ■■''•'   "■■■'    t  *"   '•    •'-'■-^'"  ...    i...   »-ia©qf« 

tOMUJaxA  X»-iXO  oJJ   nl      « sno  «Xdar;iO  %<'>'::   »  ^<ui  si    9XiciO0io7U«>!   bmiocTrliiros 

tU  b^lliit^ul  ^on  taw  diiio^"  s>iii    .^.idJ   hfirfdtrnhjB  ,Jflf fexiel:**  tp*  Xoam/ou 

«*li!Aaoo    to  x<>'£<^M)»  »'^"^'   b69^»^itb  oiii  i^'   «vi»X  te  t»it«ti  a  a«  c?$RibIcji 

•  ^bia   :^aA<;   ejli  noil  eXltf«K9#lfa 
fihiw  Iwrf  aif  ifixli!    \;XniaXq  o^Holbnl  iA.i*  ooxwhiv»  a^lliJiiJtwXq  lo  anil 
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erldsnce  T»aB   coaipl3t(3d   upon   zho  fc;rou.nd   that    the  dee«pse'i  was 
guilty  of  contributory  n*gllge.ice»   -d  a  a-'tt*^-^  of  laiift  msraly 
Ijecause  he    -alked    in   the   >^treet    to  enter    th-^   car.     Ifrom  the    tone 
of  pl&intiff  B   axgument,    It   '.vouIg    eeec;   thct    the   jucge  who    tried 
this  case  io  not  very  apt    to  again   try  it,  and,   furtherxnox's,  m 
our  determination  of   thia  app«al   it   ie  entirely  unneceeru-.j-y  for 
U8   to   paee  upon  the  allegeo    conduct  oi'   tho   trii?J.  Judge, 

Ae  we  are   setlafied   that  the   trial  court;   ei^i  ed   in 
directing  a  ▼&rdict   for  dwfendant   at    the  close  o:^  plaintiff  a 
case,   the  judgment  of  tha  Superior   court   of  Cook  county  is 
rerersed   end   the  cause   is  remanded   for  a  ne-w  trial* 

Friend,  ?.  J,,   and   Cullivan,  J. t   concur* 


h»iii  oilw  sahwt  «»ri*   f^ds  «i4«r   feXwo  ^     -)fsu7\-£«  a '1:lljjii«lq  )• 

ni    b^'Z'm  itvifo  IfiA-iS  9ti-i ^i^li  bQiXatism  •%»  aw  aA 

•  %ii&no8   <  ♦  i.   ,flcviiiw     tap-    , .  "•    .      ibnsii'".' 
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HARPY  r¥»I!IG0t]TI3,  also  known  as 
HABFT  PAPPUS ♦  by  hie  mother  ani? 
next  friend »  Akrlvi  j^appas* 

Appellant* 


▼  • 


(ffilTSKAL  OUTDOOE  AWFJ?T1SIUG 
COKPAUnf,  a  corporatlon# 

App«li«e* 


)        APP54L  TFOH  CIRCUIT 
GOUHT,   COOK  COITUTY. 

28  0  I.A.  627 


MR,   JUSTICE  SCAULAH  .UifiLIVSRiSB  tM   Oi^IHIOH  OP  fHS  COUB?# 


An  action  on  the  case  in  which  a  Jury  returned  a  verdict 
finding  defendant  not  guilty*   Plaintiff  has  appealed  fro»  a 
Judgment  antaxed  upon  the  Tardiet. 

The  amended  declaration  alleges  that  on  Ssptember  6* 
1932»  defendant  h&b   in  possession  and  control  of  an  adrert ieement 
structure  and  platform  located  on  the  northern  part  of  a  lot  on 
the  northvaet  corner  of  i^ast  6dBL      street  and  uiberhart  avenue » 
Chicago  I  that  the  structure  consieted  of  two  main  parte*  a  billboard 
space  and  a  platform*  the  latuer  containing  a  walk  or  floor  made  of 
planks;  that  the  platfora  wae  about  24  inches  in  width*  120  feet  in 
length*  and  was  made  of  boards  or  plenke  fastened  or  nailed  on  Joiste 
or  supports}  that  at  the  west  end  it  was  about  39  inohos  in  heifrht* 
at  the  east  end  42  Incnss*  and  in  the  middle  44  inches |  that  a  chili 
Might  easAIy  oliah  on  the  pl-^tform;   that  defendants  maintained  tho 
Btruetiire  "unfenoed  end  unguarded***  and  allowed  and  suffered  tho 
platform  and  floor  to  decay  and  to  beoomo  dvngerous  by  permitting 
and  suffering  a  part  or  parts  of  the  same  to  deoay  and  to  become  and 
remain  defective*  unfastened,  unnailed  and  disjoined)  and  "allowed 
and  suffered  one  of  the  boards  or  planko  of  said  floor  and  platform 
to  beoomo  and  remain  defeotiro*  dilapidated*  unfaetenod*  unnailed 


e^^ovo 


/  »asqq[fl-I  iflxi.;-.   ♦.bftsitt  ^xon 


•YTHiioo  xooo  ,fwtroo      I  •▼ 

(  ♦9©IX«»qci^ 

Jnsifl&ai  ;Ji«vf)ja  ix«  lo  Xoi:Jnoo    fcfiio  noiBufiCBoq  ni   a«w   Jnchns'lftb  «SCI?I 
no  iol  H'lo  J%B<i  «:i9|lJioi^  t^xii  no   beiaoci  juraoli-iXq   bna  oruJQUttm 

lo  '>n£<>3  tooX"^  'to  Tllr,v/  ji  snttiiAittoo  x»iiAL  ndi   «(stel^AX(i  s  baa  eo«qB 

tit   i-Jiot  OSX   ixiJ&i''^  fli   asdoni  ^IS  ixmtfa  saw  arcolti«Xq  sAi  dadi  tcaCoAlq 

e^fuiot  no    'joXijstn  10  (>9issj»«/9'S:  BidinX'i   to   a&xsocf  lo  «bm  Sisw  him  ^Aijiifl 

t^t(^l»^  ni   aftjEfoni   «C  ^if9(i<»   -^f-  '   ii    M79  ^«««  tiii  in  ietdi   (a^ioqqua  to 

bXXrto  .3  *i;ri*    lawloHl   >ik  oXtbim  ©riJ   Hi    b««  «a»XiOfll  S^  fcne  ine©  «di    ^p 

sttli   b9t\ixiitiimi  filnAbnelob  ^^lid      jocxo'ttf.F.Xci  fttl)  no  dniXo  xX^tK^e  ^rtsim 

sifu    f>»i»l^ifB   bxi«  f5»woXXji^   E>n«   ♦* , b» bTjaujuiu;   too   hsons^tcu"   'stuitatiu 

^ctXJJiMteq  x<f  BX/oio^'^b  caBt>«(f  o^   to«  y^oab  oi   19011  bna  utoTiimlq 

Ima  maoo9<i  oi   bam  x^os^L  9i   e«ji«  ntid   lo  a^Taq  to  trMq.  »  u^tre'i'Un   bma 

bewollA"   bnjB  itwitiot.slt)  baa  haltamus  nbaa'oien'iay  t^Woo^vb  Kitm^t 

mxolial^L  baa  rnelt  biuB  !•  niiUt«Xq;  to  minaoif  Bdi  %o  aixo  batMllJtiB  bnm 

ballaaau  ttenatfa^txiif  th9$»bi%AHh  ^artSoalnb  0IJMBO1  baa  •flwoatf  oi 
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and  unsupported  on  one  end  Thereby  aaid  board  or  plank  svmng  up  and 
dovn  on  Huoh  end,  when  a  child  or  children  mounted  thereon,  like  a 
cpringboard,"  and  children  uho  were  permitted  to  be  around  the  plat- 
form would,  in  consequence  thereof  "end  of  their  childish  InetinotBt 
or  impulees,  and  l^ek  of  judgment,  and  experience,  be  exposed  to  great 
danger  of  f falling  off  from  said  ac'vertlsement  structure,  platform  and 
floor  and  from  eaid  board  or  plank  of  seid  floor  snd  thereby  injiired;* 
that  the  structure  and  plfttforci  were  eo  attractive  to  children  of 
tender  age  as  to  amotint  to  a  strong  inducement  or  implied  invitation 
to  SlapcJOB  them  to  asoend  the  atime   and  play  thereon;  that  it  was 
situated  in  a  populous  section  of  ChlcBgo  where  many  children  were  in 
the  habit  of  paaelng  by,  B.M   tlmi   it  could  be  seen  and  observed  from 
the  sidewalks  at  Sast  634  street  an^'J  Sberhart  avenue?  that  children 
were  in  the  habit  of  ascending  the  structure  and  platform  and  playing 
thereon,  all  of  which  facts  the  defendant  knew  or  could  have  knovm 
prior  to  the  day  of  plaintiff's  injuries;  that  ordinary  care  on  the 
part  of  defendant  required  thet  it  fence  the  structure  and  platforxu» 
or  guard  the  same;  "or  it  should  not  have  allowed  and  suffered  said 
advert ieement  structure  and  platform  and  said  floor  to  decay  find  to 
become  (dilapidated,  defective  anci  dangeroue  to  life  and  r.nid  bcnrd  or 
plank  0^  said  floor  to  decay  "nd  to  become  and  remain  d  ;/oo!;iv9»  un- 
fastened, unnailedf  unsupported  and  avsin^ing  on  one  ends  or  it  should 
have  maintained  a  watchman  around  or  about  the  structure  and  platform 
to  prevent  children  from  climbing  up  the  same  and  playing  thereon^ 
and  from  mounting,  getting  on  and  playing  on  or  about  said  defect iTO» 
unfastened,  unnailed,  unsupported  and  s'^inging  board  or  plank  of  oaid 
floor  as  aforesaid  I "  that  defendant  negligently  failed  to  fence,  cuard 
or  repair  the  struobure  and  platform  for  the  purpose  aforesaid,  or  to 
do  any  or  either  of  these  things)  that  plaintiff,  about  eie:ht  yenrs 
of  age  on  Oaptember  6,  1932»  together  ^.rith  other  children,  ascended 
the  platform  as  a  conaequenoo  of  the  attract ivenoss  thereof  and 


u  Haiil   ,BO«!rerii   b«4Bi)ciR  HercbXlrio   to   ^JJWo  k  nariv   « bjifl  doun  0c  mrp^ 

-ialq,  etii   bmserfi  etf  vi    ly^iiiar^^i  9i;>w  orii?  netbilifo  ban   "^ijTBOtfaflltqa 

e«d^j«irfi5xii  ilalblixlo  ilorii   lo  t>a«"    't»0Ttf.xf^   9onsi;p»axtoo  ci    |tiU/o»  ancol 

#«*XB  o^    beaOq;x9  %€  ^^otmtTqx^   baa  ttD^ta^hul  \o  ilo^l   htia  ^a^mLuqint  10 

>»'a/t.'^i  X^tt'itttii   hnn  'xool't  blsu:    '^o  iiUi^ilq  %o   ttBOtf  blsa  oto^l   brm  'xooD 
%o  (istblldo  oj  ©YiJotfiJf.^o  oa  9*t8w  aioUAlq   i3c*«  'irtfioiniB  9di  iMJdi 

nk  «T«w  n»thXlil3   ^cfiaisi  Bxtuinr  ©S'^*oirIO  io  aoidodQ   f!«oIutjo«i  a  ni   b«;^«if*ia 

Bisiv.x.,     * -•..  ui^...  ■.    ^^    ^i..-     '.ijo  ...■*.   ..-.   ......   :,jii*»;ii»oa«   to  Jitf-p"   ■  -f-   «y1  •tfir 

nvTon:!     -  -      ■■•■■  -n^l  ioabifl^b  6tli  Bia&t  AoiAw  "to  ^x,    ,iiO»»fjf* 

hkau  bii-isi'itua  ixia  ^woXXf  rY>tt{   i-:ir-   bLuotia  ii  10*   temia  uLi  bXBU^  ^9 

Qi  btiii  ^i>9&  oct   toeXl   blAo    C)><ia  utol^^RXq   bOB  •tuioirin   ino'asali'itirbti 

TO   t  .    'jd    ;i        '.ruii  fsliX  0-    ai/oiv»;gfl>3b  oa*  &rii9s>\ob  ^bviablq^ih  eatooexf 

-nw   ,07]  '  )  ^  :  f-)  nJ.««B»«  feiiui  •taooocf  oi   bntt  xflo»b  od   100XI   bJt«s«   T^o  iniUCq 

oXii/edr,    ii    -^o  $£jto   sno  ro  arii  •ni-t    i'ligi   bsJtotfqML'ntr  ^bsXlapfUJ  «b»n«ipAl: 

ssiii;iuiin  'idi   iuo^n  no  fmuotJ^  nonrioloir  b   benln^nlsix  ovarf 

ictoat&ii.;  BMl>CBXq  tnn»  mms  mI:}   q:0  ^nicraiXo  mot)  nnibXli^o  ^n^ntig  0^ 

,9Yi'>»»l»b  no  :^ni'CMXq   brLB  no  aal^49|i   «^iJfltroa  a»i)  AfUs 

'd  -iytii'ittlyra   htto  b^StomiUKivtu  ^bsXlannu  ,bftn«;tfAlny 

(  Xl^tto-gll-j^en  ia<e.baol9ii  $Bsii  ^iblAavtfl^  mm  looX't 

0^   -10   «M   ;  nrtrruiq  «x{4   tot  Artol^<«Xq   bail  •tt/iotrtim  pA^  v(lmq,tsx 

eXi39X  idnt-   iuov      ,         .  nip.lq,  itidi    \a-^ldi    ^sri.:   to   T»i{^if»   10  x>Lr 

b^UtfouJt  «n9ThXxjir>    .:?£f^o  ii;^i'r  'i£)|f;)e;jOJ    ^Sfii^X   «v3  ledawdqefi  no  osm  lo 

bxta   10fftftU;t   aa»ji:«TlioAtcH&  9x1^   to  aoxiou'j'janoa  «  a<a  jKioldi-.XCi  Bdi 
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commenced  to  play  on  it  and  on  the  8\jingtng  board,  and  while  he 
was  80  engaged  the  Banging  board  broke  and  plaintiff  fell  off  froa 
said  board  or  plank  of  the  floor  and  from  said  structure  and  plat- 
form to  the  ground  J  that  plaintiff  was  then  and  there  exerciaing 
euch  ordinary  care  for  his  own  safety  as  could  be  reasonably  expected 
of  a  boy  of  hio  age,  intelligence,  mental  capacity  and  experience | 
that  ae  a  dlr^?ct  result  of  the  fall  plaintiif  eustained  external  and 
it-.ternal  injxiries,  etc*,  to  his  daaage  in  the  sum  of  $25,000* 

The  adrertisement  structure  was  located  on  the  northern 
part  of  a  vacant  lot  located  at  the  northwest  corner  of  Saat  eSd 
street  and  Tberhart  avenue,  Chicago*  It  had  been  leased  by  the 
o*Taer  to  defendant,  and  was  situated  in  a  populous  part  of  the 
city  of  Chicago*  The  lot  v?ae  not  fenced  nor  guarded,  and  there 
Awere  no  warning  Bigns  placed  thereon.  Plaintiff  was  eight  years  of 
a^e  at  t.he  tine  of  the  accidsnt*   He  and  other  children  of  the 
neighborhood  were  in  the  habit  of  playing  on  the  lot  and  upon  the 
platform  of  the  structure*   Children  played  on  the  loose  board  of 
the  platform  and  Jumped  up  and  dovm  on  it*  There  was  a  walk,  "a 
path  where  people  out  across, "  the  lot  from  63d  street  to  I'berhart 
avenue,  used  by  children  and  adults.   The  testimony  in  respect  to 
the  use  of  the  lot  by  chilnren  and  adults  was  uncontradicted. 

The  main  contention  of  defendnnt  in  Bupport  of  the  verdiot 
is  that  ••the  plaintiff  la  not  entitled  to  recover  from  the  d<-fendaat 
ac  a  matter  of  law  beceuse  the  alleged  df?feotive  sicn-hoard  own«d 
by  the  defendant  did  not  attract  the  plaintiff  to  the  premises.  The 
plaintiff  was,  therefore,  a   tretipasaer  a',  the  time  he  w.ir  injured 
and  despite  the  fact  that  he  is  c.  child  he  cannot  recover.**  This 
contention  has  been  determinsd,  and  adversely  to  defendant,  in  the 
case  of  Ramsay  v.  Tuthill  Material  Co.,  295  111.  395.   In  its  opinion 
the  court  states  (pp*  39W-4C2}i 
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eri  iiiixi.1'  i-cfi   jbTCBOtf  sisiSfttvra  adt  no  fcnp  *1  sm  \^lq  ei  kfi^tmmtt's 
aoyy.  no  iXat  llJ;doii»Xq  5>«fl  •ato-nf  Maotf  s«*?>ni'Tei  arfJ  fces^Rce  oa  fum^, 
-'tfv«XQ  fe/as  »^i/Joi;ttfa   bi.-^e  tsr>rt  hno  -xooXl  ©£f:>   lo  MiBlq,  -xo  f)U«otf  bisa 

fo«>^cioq::t9  ^gXcfeco^-'flSt  otf  Mtff»?  a»  -^iot/wi  frto  airf  toI  »t»o  xtsjiihTM  sic 

rte  X^wfeJxo  b^BSA^mfs  ViiiaiAlCi  XLb^  «riJ   lo  iXii<*}%  inaiXb  «  ea  ;^ail;> 
•  000 1^$  to  aarij  &j:f;r  ni  93«mei>  aid  oJ   fOie   leftiitftc-E  Xjsrt-xfli.'si 

fe£d   **!i»i'?:  lo  -ssmroo   *s«rjC4-tt»n  wfl;J  -*«  h»i«o«X  ^oX  tfrwosT  s-^  it^sr' 
£dt  \^d  hfto.'iwX  «ee-tf  6t^  *1     »«yB«t)ijti;0  ««jbiwivju  4xa4"t»cr-i^  fa««  i!i9it 
•:9C:  f.tJoXif(i.oti  «  «i   5aJtf7.w*ia  ©aw  bajs  ,itt«bn»^9ij  ©^   xe« 
J.;..  ,b3b"r^tr;j  loR  beftiT-:'^  ton  ajsw  ;joX  sdT     «osooid'.>  to  ^3.; 

«>i{;>  nortij  i>n.f.  ?oX  f^iU  no  -mrzislii  lo  ^icfati  «>i£3  ni  •i««r  booilicda^leu 

16  fttfflotf  »fiooX  ®ild   CK>  l)»\iJsX<i  jBsibXirlO       .ft'itfJOJW^^a  cil^  "io  irto"i*jU[« 

fi*    «:{XtiW  A  afl*T  0is>rit?     tit  no  «wob  Liuis  qx/  Jby^satrj;  tmm  aeno'iitilq,  9di 

Hmly-ettPii  oi   i9s>rt^   hi^  at'tl  ^oX  <mI.J   "^bboteok  4aj3  «>X<i;09q  siarfw  ritf-aq 

.  bol^ib-cxiiieDHiJ  o*.-   a;^Xifbii  fena  nci-nSXiiia  "yjcl  ;>oX  sxli   lo  ouu  9Jii 

iokb^ov  ftdi  to  Jtckjqu's  nl   itt,nb»  :;i5>b  lo  uol^tnd^noo  uiam  Mil! 

iiwbBft^   b  9ri*  wot"^   tevooflx  o*  b9X*i;>n»  *on  ai   ttliaialii  9di*  i»di  9i 

6»awo  hT«;otf"n«iG  9Ti*»t>tf  b  b9»»XX*  odiT   oai/aood  waX  lo  lO^^iWJi  «  mjb 

art?   .s»ai«»iq  oil;^  eJ^   Ivl^nl-^Xq  odi   $9u'>t9i»  ioa  bih  tsii\ba»\»b  wAi  \S 

beiulni  9srtr  f,d  amii  *di    s*^  'cdaenqtis^^  a  «oio)e7e»xl^  «««w  llX^niAXq 

iiJtJcfT     "tiaro'.^oi   iotituio  erf  hXiiio   s  at  td  ^«r(tf  iom\  tttli  •i iflB9b  hau* 

ttOinWo  a*t  itl     .fft/8  .XXI  ew  t.o;j  lutiMigM  litdiu'ii  •▼  ISiBSg  l«  •««o 

I 


"The  lav  does  not  require  the  owner  of  premiaes  to 
keep  them  in  a  safe  condition  for  persone  who  eome  upon  thea 
fflthout  Invitation,  either  express  or  implied,  and  merely  for 
their  own  pleasure  or  to  gratify  their  curiosity.   ♦An  exception, 
howerer,  to  this  general  rule  exists  in  favor  of  children* 
Although  a  child  of  tender  years  who  meets  with  an  injury  upon 
the  premises  of  a  private  owner  may  He  a  teclmloal  trespasser | 
yet  the  owner  may  be  lishle  If  the  things  causlnc  the  Injury 
have  been  left  exposes*  and  unguarded  and  are  of  such  a  charaoter 
as  to  be  an  attraction  to  the  child,  p.p  ealing  to  hie  childish 
curiosity  and  Inetincts*  Unguarded  premises  which  are  thus 
supplied  with  dangerous  attractions  »re  regarded  as  holding  out 
implied  invitations  to  tguch  children*    "The  owner  of  land 
where  children  are  allowed  or  accuetomed  tc  play,  particularly 
if  It  is  unfenced,  must  use  ordinary  oare  to  keep  It  In  safe 
eondltlon,  for  they>  being  without  judgment  snd  likely  to  be 
drawn  by  childish  curiosity  into  places  of  danger,  are  not  to 
be  classed  with  trespassers,  Idlers  and  mere  licensees*"* 
City  of  yekia  V.  MoMahony  154  111.  141. 

'•*  #  # 

"It  Is  not  necesssry,  to  make  a  defendant  liable, 
that  the  attractive  and  dungerous  thing  should  be  visible  froa 
the  street  and  that  children  should  have  been  attracted  to  the 
premises  by  It*  If  an  owner  imalntalns  dangerous  conditions  upon 
his  premlsso  to  which  ha  permits  children  to  come  he  aunt  use 
ordinary  care  to  guard  them  against  danger  which  their  youth  and 
Ignoranoe  prevent  thoa  from  appreciating*   There  is  no  implied 
Invitation  from  the  mere  existence  of  a  dangerous  attraction 
which  Is  not  discoverable  off  the  premises,  but  If  to  the 
knoY/ledge  of  the  owner  children  habitually  come  upon  hie  premiseo 
where  a  dangerous  condition  exists  to  which  they  are  exposed^  the 
duty  to  exercise  oare  for  their  safety  arises,  not  because  of  an 
implied  invitation  but  because  of  his  knovdedge  of  unconscious 
exposure  to  danger  which  the  children  do  not  realise*  The 
situation  is  different  from  that  In  the  c-  se  of  MoDevmo 1 1  v* 
Burke,  256  111*  401,  which  the  plaintiff  la  error  hao  cited  and 
relies  upon*  In  that  case  the  attractive  thing  was  a  pile  of 
sand  in  the  middle  of  the  lowRr  floor  of  a  building  which  was 
in  process  of  construction*   The  sa.nd  itself  was  not  dangerous 
and  had  nothing  to  do  with  the  injury  which  gave  rise  to  the 
cause  of  action  in  that  cose*   The  Injury  v/as  occasioned  by  a 
ropo  runnin;  over  a  sheave  used  in  hoisting  material  nt  some 
distance  from  the  sand*   The  rope  and  sheave  were  not  attractiro 
and  the  Injured  child  was  not  playlag  with  them  but  had  merely 
rested  his  hand  upon  the  rope  and  v^as  injured  when  the  machinery 
was  started*   It  did  not  appear  that  the  d '^fondant,  who  was  the 
contractor  engaged  in  constructing  the  building,  knew  that  the 
children  were  there  or  th-t  they  had  been  in  the  habit  of  coming 
there  and  playing  in  thu  aand *  In  this  case  it  appears  that  for 
some  time  children  had  been  in  the  habit  of  coming?  on  the  prcmioee 
of  plaint  if  in  error,  playing  in  the  sund  on  the  groiind,  going 
up  the  ladder  to  the  top  of  the  elevated  structure,  jximpin;:  into 
the  sand-oins,  playing  in  the  sand  there,  «nd  goin,.  do  in  through 
the  openings  in  the  chutee*  This  was  known  to  the  employees  of 
plaintiff  in  error »  who  testified  that  they  frequently  told  the 
children  to  stay  away,  but  no  effective  means  were  taken  to 
prevent  thsir  coming  there}  so  that  here  the  defeadtait,  by  taking 
no  effectual  means  to  prevent  It,  permitted  little  children,  too 
young  to  have  judgment  and  exercise  care  to  protect  themselves 
frea  danger,  to  play  constantly  about  its  premises  where  it  knew 
that  they  were  habitually  exposed  to  danger  which  ttaay  did  not 
realize  and  which  was  likely  to  result  In  serious  injury  or  deatk 
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to  eome  of   them*   and  nhich  actutxlly  has  r88ulte<9   ao*     Uhdrir  suoh 
circumstances   the   ovmer   of  property  is  responsible   for   the   Injury 
which  has  occurred  "by  reason  of  its  negligence  in  failing  to  use 
adequate  means  to  keep  children  away  from  the  danger  which  it 
haB   created* 

••»  *  * 

"If  a  person  engaged  in  any  operation  which  is  dangereue 
to  others  who  come  In  contact  with  it,  permits  children  who  are  in- 
capable of  »Lppr'2ciating  the  danger  to  come  upon  his  premlseB  where 
they  are  exposed  to  danger,  there  is  certainly  an  obligation  in 
huMenity  to  t  ike  such  means  to  prevent  thy  injury,  -ither  'jy 
e:xftluding  them  from  his  premises  or  protecting  them  while  they  ar« 
on  his  premises,  as  will  bd  effective,  aiid  this  obligation  imposet 
upon  him  the  legal  duty  to  do  those  things*   It  was  not  error  to 
refuse  the  inetruction  to  find  a  verdict  for  the  defendant*" 

(Gee  also  V)'ologe)c  v.  Publlp  Sarvioe  Co»,  342  111*  482,  where  the 

Ramaay  v.  Tuthill  Material  Cp»  case  is  approved  and  the  entire  bu]>- 

ject  revle^^ed*) 

Plaintiff  contends  that  the  rerdiot  la  against  the  manifest 
weight  of  the  evidence,  defendant's  answer  to  this  contention  1« 
that  the  prinoip8,l  question  of  f  et  in  the  case  is  whether  or  not  the 
platform  was  in  a  defective  condition;  that  plaintiff  based  his  right 
to  recover  upon  an  alleged  defective  condition  of  the  Biimhenrd  aal 
that  the  Jury's  verdict  finding  this  question  of  f^^ct  against  plain- 
tiff is  not  agrinst  the  manifest  weight  of  the  evidence*  v  e  have 
carefully  examined  all  of  the  evidence  bearing  upon  this  arterial 
qnestion  of  fact  and  we  have  reached  the  conclusion  th^t  the  finding 
of  the  Jury  in  that  regard  is  manifestly  against  the  weight  of  the 
evidence. 

In  the  instant  case  the  trial  court,  of  its  own  motion, 

gave  sixteen  InBtructlens  to  the  jury  anc*  refused  all  instructione 

offered  by  plaintiff  and  defendant.   The  eourt  instructed  the 

Jury  as  fellows i 

"»  *  «  In  order  to  find  the  defendant  ^'uilty,  the  plain- 
tiff MEuat  prove  by  a  prepond  ranee  of  the  avidence  that  the  defendant 
negligently  allowed  the  platform  to  be  in  a  dongt^rouB  state  ef  un- 
repair at  and  just  before  the  time  of  the  injury,  the  plilntl.f  must 
further  prove  by  a  prepond. -ranee  of  the  evidence,  th>=  t  suoh  condition 
ef  unrepair  was  the  proximate  co.\XBe   of  the  injury  in  question,  and 
that  the  plain ti.f  himself  ueed  such  care  against  Injurylng  himself 
as_a  child  of  his  years  would"  ordinarily  use***   H  tnlic k  our s .1 


■i  ff 


-«!   »7i5  ed"     .      -'■  '  -    ,iJ:  l!;^'  '  t^dio   QS 

£ii  noi  ,  SIS  -^ntft 

X-^'  t  liinemtni 

0  3  io  ;  aoqjv 

«^  li*J<^C©;)fi»t>  oid#  t-^   %c>mi^f   ■?  ».*r"! frails*;:     «»gffl'»hi  vnp  bii.;?   to   i<.  -^.^ 

,no2:*o«  WW©  e;^:  t/co  1^1  i J   ut^   '>.'■. oo   irn^i^oKit  ©ri*  n' 

»(nroIXo)  a«  t^ut 

^  *  *•' 

r  '.  '''i 

■^« 


AaA  agaiKt 

»*  *  *■  It  Tias  defendant*  a  duty  to  use   ordia&ry  care 
feo  k«ap  thtt  platforsi  in  a  e&fd  coaditlon  oi'  rapoir;   and   it   ;raa 
glfcigtifl*  s  OfU.ty..  .-g,  i*se.  auch  oarq  agalaat   Injury  to  HijaEalf  a« 
a  child  of  his  year  a  aay.be  expected   to  use  at,  the  tlmo  and^ 
j)lace   la  yjueation*'*        ^Italic a  oxxrs.l 

Sq  other  insbruotion  was  given  touching  the   oare  rectuired  of 

plainiiiff  •      naat   theae   two  In^truotiohc  do  not   fully  and  accurately 

8tat«  th«  lav  governing  the  care   that  was  recLuired  of  plaintiff 

oannot  be  seriously  (jueationed*       The  correct  rule  ia    that  a  boy 

of   the  Age  of  the  plaintiff   is  rfisnuired   to  exeroiae   that  degree  of 

oare  and   csution  that  a  boy  of  his  age*   intelilgaaoof  eapr^city  and 

•xperieace  would  exereiee  under  the   saae  or  sliailar  oircumstanoes* 

But  defendant  contends   that  under  the  new  practice  act   (sec.  67) 

plaintiff  wae  bound   oo  wake  specific  ob^eotionc  to   tho  court* a 

eharge  and   that    the  record   shows   that  plaintiff  aade   only  a  general 

objection  to  each  of  the  instruct iona  given  by  the  court.     The 

record   doefi  not   support   defendant's  contention.     It  aho«3   that  at 

the  conclualon  of   the  court*  b  oh;;rge  plaintiff  requested   the  court 

to  give   to  the  Jury  (UJer  ali^)   the   two  following  instruotlone 

and  that  the  court  refused   to  gire  eatne  to  the  Juryi 

"(1)       hen  It  is   eald   In  these  im^truotions   that  the 
plaintiff  Muat  hare  been  in  the  exercise  of  ordinary  oare  at 
and   prior   to  his  injury,   it   is  raaent   that  drcgree  of  care  and 
caution  #hloh  en   ordinarily  prudent   child    of  hie   age*    capacityj 
experience  and   intelligence*   as   Bhown  by  the   evidence,  would 
exercise  under   like  clrouwBtancee  and  like   surroundings;   that 
is  to   sfly,   if  a  child   does  only  what  prudent   children  of  like 
•go,   oap9.city,   experience  and    intelligence  v/ould   do  under  liktt 
el rennet anoes  and   like   surroundings,   then  the  child   has  exercised 
ordin^^ry  care  and    is  not  guilty  of  contributory  negligenae. 

"(2)     The  Jury  are  instructed   thi«t  a  boy  of   the  age  of 
the  plaintiff   is   only  required   to  exercise   thrt  degree  of   care 
and   caution  that   a  boy  of  his  age,    int'*lligenoe*  oapnolty  and 
experlenee  Y?ould   exercise  under   the  onme  or  3lmllr\r  ciroua- 
stanees." 


These  two  IrtBtruotiens   oorr.^otly  state  ^HBg  the  law,   and   the  action 
•f  plaintiff   in  requesting  the  court   to  give   the   same  vrao  a  sufficient 
eoBplianee  with  the  requirenents  of   aeotion  67.     The   court  alee 
instructed   the  Jury  that   "contributory  negligence  aaane*  negligsneo* 
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If  9-ay»  o?i  the  part  of  the  perron  iajur'5f'»  rhich  contribute''  to 
ceuae  the  injury  In  question."  Plaintiff  contendB  that  nv.   th« 
court  failed  to  correctly  state  in  its  instruotlona  ths  degree 
of  oare  rec^uired  of  a  child  eight  ye^^rs  old,  this  Inptructlon 
vaa  calculated  to  mislead  the  jury.  Wo  think  there  is  merit  in 
this  contention. 

.After  a  oareful  considers  ties  of  the  record  we  hare 
re£,ched  the  conclusion  that  justice  recswlrsa  that  thle  esse  >>• 
retried. 

The  judgiaent  of  tte^  Circuit  court  of  Cook  county  Is 
rereraed  and  the  cause  is  Teai^andec!'  for  a  new  trial* 

KEVMcSS.©  AM)  RBM4mJlSi)# 

Friend,  r.  «;•,  and  SullivEja*  J.,  concur* 
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a  corporfition. 

Appellant » 

T. 

App«llftft« 
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coicKt,  COOK  comiiT* 
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in.  JU^^TIOl   mLUyMf  B^aiVHRlB  THS  OPIlflOH  03"  fH?5  OOUBT. 


This  is  aa  appeal  by  plaintiff*    Aetna  Aoce»ptanoe  roBpaj)y» 
fro«  e  judgBwnt  entered   on  «  finding  for  defendant »  Andrew  ctrieff # 
tn  an  notion  of  fraud   smd   deeeit*   trlod  i»y  tlie  ooart  without  a  ^v^fj^ 
Defendant  filed  no  brief. 

The  declaration  filed  June  23»  195o»   oenelstis  of    two  couata* 
The  first  allegee  suhstfintlally  that  Jsnuary  14,   1930 *   d«fondant 
f«l«oly,  fraudulently  and   knowingly  entered   into  a  written  contract 
with  Aubura     oodlaftn  Motorst  Ino.»   (hereinnftar  referred   to  as  th* 
Sftlee    •flfency)   for   tke  purported  putefeagte  of  an  Auburn  eetfan  puto- 
■obiXe  for   the  purported   coneid oration  of  $2»158.84|   th»t  V4S2 
thereof  wna  faintly  reprcs Rented  te  hare  been  paid   in  oash»  leaTindT 
•  balAnoe   of  '*'1«RO6«04»  whioh  balance  v;aH  f^Tldftnoed  by  a  conditional 
•alee  contract   and  note  whioh  proTided    that  said  balsjiee  ehall  be 
paid   in  twelre  monthly  inetallmente  of  $ia9*f)7  each*    r.offether  with 
interetit   at   7li  after  lOft.turity;    that   defendnnt   knerr  or  by  the    exeroiee 
of  r;?ft5onfi.ble  cpre  should  hare  known  that   the  Rriea     /^nncy*  by  ite 
offio4r«»  aif^cnts  and  reprttenntativea*  v^ould  nA{?otiatn»  eall*    aeaifii 
and  transfer   the  aald   conditional  sales   contract  and  nete   to   plaintiff 
herein,    ?ho   Tfould   rely  upon   the   truth  of  def«9ndaat*e   statenenta  and 
repreaentationa   in  ariid   oontract  and  nets,  and    that  plaintiff   <.ould  be 
tef ranged   thereby i   that  defendaat  was  not  in  fact  the  pnrehaeer  ef  »  ii 
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/n  «!ff  f:o  w©ii?s«o  soiy  es.-^rvijr^ft  t^vuiin  s^Dit.'irt  .fos 


JlUJ^Kv"I:n>   ,JdtU   «^X  -^t^trajalEi  *«il<^  ''CXXei*iti!iBdi;a   ii«b»XX«   ieill:   ftlfT 

-o^jjp  nciMJ*  ttiM^W-  mt  'i9  o^taifo'Xtfr^   69#io^x«q  «j4i   toi   (-^onaTSk.;  aalaS 

tdQ'i  s»iU  \i^*9>!f.lt^t  to  txoti»r»bl»ttot  kmt-tc^tLHi  «ifd  tot  sfleToffl 

lAiTaoX  ,£)isx;o  nl  Iii4KL  <t»9^  eratf  aJ   bt4nie»T(i»%  X^^eXe)  Bif^w  looiaiid 

9xi  SJnuin  t9»rr/tx«tf  Mx:.t  iadi   befclrtttq  tfolKw  ajron  ta«  toBtinoo  aaXaa 

rf.j/     iMcl^»»»..    ,j[iop*  v,«SX.   lo  B^raaaUXa^aaX  xXrf^nea  aTlav*  nk  Waq 

«»ai9iif>«?   '«fi3  t^  10  TmnA  JB.»fw«»1f»ft  *aifi   f'c^iTu;^aai  ia<%a  3W  4a  4aeta4ni 

a4i  ^<i   .ve.««?'.     awX  m'  «;<;    JviT^r  jiwaicC  arail  hXiroila  eitao  •Xtfanoaaa'z  to 

flSiftjuo    ♦Xl'-a   ^liaiier-ftf:    --  .      ^»€>T24a4fl»««tq[MC  fcaa  sinasa  trtaol^lo  . 

'^"•'liJnialq   o:   "r*""    •  "*»  4oAY4noe   s»X«a  Xaiiai4ibflOo  Man  aff^  latafta^d  Ittia 

bt-r   '■.:ni.m-:.'    o         'Jaafcn^'***'      -^   •*:■''♦    -rf4   noflf  tX«»t    bXtfOw   ©ilr  ^jilavaiCj 

vf  'iAio     'i-JUniPiq    laili    bti»    ,^jw.  ,— *rr-   •'i--  -  >    •'rciialaaust^ai^ 

Ibi  ^»  >a  i«»e    fi^iuq  adt  4oat  nJt  #ofl  J)     .:   Wfi^xadi  baMMtl 
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automobile  and  did  not  Intend  to  pureliase  lt»  bat  h«  exeouted  tko 
contract  and  note  vlth  a  fraudulent  intent  and  purpose  on  his  part 
80  ae  to  enable  the  Sales  Agenoy  to  wrongfully  and  fraudulently 
reeeire  from  the  plaintiff  the  consideration  for  the  purchase  of 
said  contract  and  nots»  and  that  it  actually  did  reoeiTe  tram 
plaintiff  |1»310|  that  plaintiff  did  not  knov  and  had  no  neana  of 
ascertaining  the  falsity  of  defendant's  representations  and  conduot) 
that*  on  or  about  February  10»  1930«  defendant  again  falsely  and 
fraudulently  represented  that  the  terms  and  conditions  of  the  con- 
tract and  note  were  in  all  respects  true*  ae  a  result  of  which  plain- 
tiff was  put  to  considerable  expense  and  suetainod  daaafes  in  attempt- 
ing to  retriere  the  said  automobile  after  it  had  been  taken  possession 
of  by  another  finance  company  under  a  claim  of  prior  right  of  posses- 
sion or  title}  that  no  part  of  its  original  consideration  has  «rer 
been  repaiA  to  plaintiff;  and  that  the  additional  damages  which  it 
suffered  were  all  caused  by  the  fraudulent  conduet  of  defendant* 

The  second  count  charges  defendant  with  haying  perpetrated 
the  frauds  complained  of  in  combination  and  conspiracy  with  oertain 
officers »  agents  and  representatiTSs  of  the  Sales  Agenoy  to  enable 
that  company  to  defraud  plaintiff  of  |1>310»  which  it  paid  for  said 
contract  and  note)  and  that  on  or  about  February  10,  19A0t  defendant 
fraudulently  reaffirmed  the  representations  contained  in  the  contract 
and  note  with  additional  resultant  damages  to  plaintiff. 

After  defendant's  demurrer  to  the  declaration  bad  been 
OTer tilled  he  filed  a  plea  of  the  general  issue* 

Defendant!  aun  engineer  employed  by  the  Illinois  Central 
Railroad  Companyf  earns  from  $230  to  $250  a  month*  Two  of  hit 
fellow  engineers,  James  S.  Hoke  and  Thomas  V*  Allison,  with  whom 
he  had  been  acquainted  many  years i  became  interested  in  an  automoblo 
agency  incorporated  and  doing  business  under  the  name  of  Auburn 

oodlawn  Motors,  Ino«,  of  which  one  Monroe  was  president*  It 


*A$  b9iit—xo  «flC  itfd  ,il  ^sa&doftKi  oa  bK»iat   ion  bib  bmja  ^liiSomoiua 

itfixi  aixi  no  9«eq[7vq  £u^   ia&ini  iswLubtut-x'i.  «  diiv  9toa  ban  i9»xtao% 

Xl^mlubVi^x'i  baa  xHu^nno-vtr  o;>'  x^n^S^^  wLaii  9jAi  9Mmsm  %4  bb  09 

1:0  eaadoTiHf  9di  Tot  noiisToManoo  aif^  DiMlaXq  0ifi  voil  9Tle»»T 

x!K>7l  «vi«oot    bib  \IIav;;9«   il  ^a4^'   bsxm  ^»i<ia  ha*  ioaniae^  fiiaa 

lo  Q£!39«  on  h«i  im«  ^'Oinf  iec  bib  "l^  tii^iiiAXcc  ;|[«(^  |OXe«X|  ttlialMl^ 

5  ,Jaife?noo   feiw*  BWOlijB^psaaitie's   r  ♦^csbR-iteb  to  x^ieX-^^   «xf*  aclnl«*TC»9a« 

bnti  xLaalf/t  at&f^  itii^bahlnb  %0&9I  <0X  xtRtti^e^  *wo«fi?  to  no  ^$juit 

»aoo  sxii  ^o  ft»ot^^baoo  baa  aorxo^  »f£i  4ail^   l>»ifl«@eTci»s  5[X;^noXubtf«-xl 

>i3J:fiXq  ffoJ^ff?/  to  ^Xt)90t  »  «i»  isjua;}   s^to^ga^t  IX«  ci  eiii^vr  ^^on  bfiB  to«Y# 

mi^m^iiti  ai  v.&i^smBb  b&akRi.<UB  bim  oaaeqxd  eldsiijbXtaoo  oi   Juf  amr  Ytki 

-aoaaoq  to  tA^ii  teJt'xq  to  otIjbXo  s  tofomi  ^cnstpooo  ooasMsll  tori*on»  x*  to 

itrt»  efid  aci i £i to bk 900  0  leni^iio  Bit  to  itaq  Oft  ^aiil      \iliit  Z9  nolo 

;ti  doiilft   s^i^io^b  iBtioiiibbA  »Ai  iMi   ban   (ItidflifiXg,  oi  Hjtaqoi  caotf 

fii^^tveo  iliH'\osxlquaoo   tos  iioi;fj;ifiJ:tfmoo  nl   to  bdniAXqaoo  ebfi^it  »iii^ 

•JDtfxjie  o;r  voxi»s-  rAJL&'i  Bdi  to  aoTt^sinoc  -  ■   r  f>nM  aitaoyA  «atoolt2o 

M^o  TOl  M:^»Q  it  rfoiri*   ,OXfitX$  to  tli4«i4«;x.i   oiMitab  Oi  YCBqmoo  *«if 

^iTflbft^tftlt   fOCeX   ,0X  t;!:  :<tfTCf<i'»I   Jt;c<i     to  no   iadi   baa  \ttirtn  ban   ^toaa^nto 

iofiiiitoo  orf-;)  ftl    ?voiil«i»ft09  luxoi^fiAaooTqoi  oili   boaiitt^ot  xX*csXobu/^t1 

.ttliiilaXq  0^  ii08««u:b  ;tfus^Xi;eo7  Xsfioiiitbjt  i(*lw  e^on  kJM 

£ts>otf  bM(  noii^-iaXoeb  otfi  o^  loTiiACBb  a '^aubrcetob  vo^t- 

^•ifBoi  X«ir?co8  (»jf;»  to  jkoXg  «  boXit  ej(  boXirctovo 
l«*c)»fr90  aloBilXI  mtli  xd  hoxolk^^  looniBfl*  no  «^n«tiB»toC[ 

liljEf  lo  0%^'     ,Aiaxm  m  OSfil  ol  oesi  »OTt  obiab  ^xfut^noO  bMOZlXmfl 

BOirw  fl41w   lAOeiXX     *V  oiimoxfT   l>r:i»  oifoH  •!  ■MRslt  aOTOOa^an*  vfXiol 

oXlfoeaoltTJit  A«  al  bo^soioiai  onuaootf  ««<z«9X  X*uub  boixlAvpoo  noocT  boxl  oti 

ttimfvA  to  otsaix  oiii  Yotoo  Booul»u<t  sjiXob  ton  bolatoqioojii  xoflOB« 

^I     •d^ffobieeiq  oisv  ooTflOlC  ono  tioldv  to   «*oixI  «eicoio9  iiv»Xlt»fOV 
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appeared  that  defendant  did  not  purohaee  and  had  nd  Intention  of 
purehasing  an  automobile  from  thie  concerni  and  uade  no  paymont  on 
suoh  a  purchase^  but  that  sometimo  prior  to  January  14 ^  1930f  Hoko 
asked  hia  to  sign  papers  for  wh^t  he  called  a  "floor  plan  deal," 
for  the  purpose  of  assisting  the  Sales  Agenoy  to  secure  an  Auburn 
autoKObile  froB  the  sianufacturer  or  distributor  of  such  oara«  namm 
to  be  displayed  in  the  Sales  Agency's  show  room  and  later  sold. 
Defendant  testified  that  Hoke  brought  htn  to  the  office  of  the 
Sales  Agencyt  vhere  he  met  llison*  who  told  him  there  was  "nothing 
to  worry  about »  it  is  perfectly  all  right**  to  sign  the  papers  Hoko 
46ked  him  to  sign  as  a  faTor;  that  ho  was  adrlsed  that  the  autoaobilo 
would  renain  at  the  Sales  Agenoy  until  it  was  sold  and  paid  for  in 
full,  and  that  ho  would  be  t,h3reby  relieTed  of  all  olaligation  on  the 
docuBients  to  be  signed  by  Ixisif  and  that,  under  these  oiroumstaneosi 
he  signed,  without  reading  them»  the  papers  which  wore  presented  to 
hlB  In  blank  by  Monroe* 

A  "floor  plan  deal"  wa;.  explained  to  be  a  transaction 
whereby  the  Sales  vgency  paid  10^  and  the  finance  coapany  90J^  of 
the  wholesale  price  of  an  automobile  to  the  manufacturer  for  tho 
delirery  of  same  to  the  Sales  Agency*  which  could  not  sell  it  without 
the  consent  of  and  a  release  from  the  finance  company* 

It  dereloped  that  the  documents  executed  by  defendant  did 
not  concern  a  "floor  plan  doali*  at  all*  One  of  the  papers  he  signed 
for  Monroe  was  a  conditional  ssles  contract  for  the  purchase  b/  hia 
of  an  /uburn  automobile  from  the  Sales  Agonoy  for  a  purported  consid- 
eration of  02*15834 1  t634  of  which  was  ropsooented  in  such  contract 
as  haring  been  paid  in  cash,  the  balanoe  of  the  purohnse  prioe  aaount- 
ing  to  ^1,506*84  to  bo  payBble  by  defendant  in  monthly  installaoats 
of  il2&*57  each*  Tho  other  paper  signed  was  a  note,  whioh  adso  ori- 
deneed  and  secured  the  deferred  payaonto* 

Plaintiff  was  adrlsed  by  the  Hales  Agency  that  defendant 


eDi'^a  tS'xso  xioifo  ^f  xoJ&<il7lsii>  lo  ifi'wi^t'Xwnaa.  9A4  m9'i\  eXIcTvoio^JM 

ytia^cMs*  a^\Y  ^'r^t{;t  mi^   MoJ   cilw  ^noallXA  ;}&ifi  9^  9X9dv  tXQti9%h  »»X«8 
#:io*4  «*i:o<|jr?q[  «»M?  iB:g,iF   oj    "iJdxsxi  XXu  ^Xioftiaq.  »X  ii   .^Jtioa'a  x^iQw  gi 

0>  ■Xf)');   i^|j«^  Jbiiiis   M«i!   cjr>v   ^Jr   £l:}fii?  ^t»fC93v>i  ft»X«S  odt  ^^a  AiiUBSt  bX«r»v 

•JiE.t  ffo  p«l;Ji»S^i'''c^  JJE*  ^o   hOTttlXat  xtfs^edjt  Bxf  liXi/off  ttif  Jjsiii  6ffa  %XXju1 

4fl»9nii^^ai!tt;otio   «»«ef(;^  'n-^bnta  ^iMii^  £>iis  |taii!{  i^tf  Itefl^MB  <»<^  <>^  tt^ii«miro9l» 

.  <^titii(yd  x^  TUmlii  al  mid 

"ie  ^<jQ  y:jBt*qmjr3  nojcuscn.  eri^   bfta  )^0I   '  =    -   ^-r^-  •■      a»X«a  ajoL^  xitf^'Xidftr 

said  v,df  {»»ju{«?ut(  9«{^   xo%  i^«iixJno9   a<»X08   XfitaeJt^iltfi^v  «  Mnv  voinoM  to\ 
-biarteo  bA^ioqrun?  jh  i:o\  xottVf^  aoX'f<^  atfi  MOtl  9JLi^9aoivm  aratlMA  nm  'i 

&^f>^%9m^  Av>vta  at  b9istit«9'iq9'l  aav  t!.oiAv  \9  i^Qh4  «MkiK*.X«£4  "io  ttOiiettt 

•  iuaom^.  ^^irq,  eniAvruq  9ti4    Xq  •QftHX^cf  wi$    tdm^ti  nt   btjsf  ji»«if  soItajI  «• 

ttiBMaiXX«^«ixx   '(Xii>^a«»  ni   .^flK;tJi«»%«b  ticT  •Xtfu'^ftq  •cT  9^   ^^dO^tX^'  OJt  ]^1 

-i-v.*»  i»eXp.  ifoilfw  «#io«  «  «iaw   bansia  -s«»qiiq[  'X9dto  91a     ,a9M  VC^iSil$  lo 

mPdmmVUt,    ltQ%%9l»*i    tidi    b91U9(i9    bos    tWMWi^ 

$KMba9\9ii  ii^i  x^fl*^''  MXtfe  ^^  Vf  b99trh9  nm  MkiBimn 
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had  alffned  the  necessary  papers  for  the  purchase  of  the  autoraobile* 
After  Inrestigatlng  defendant's  financial  responsibility  plaintiff 
adrlsed  the  Salee  Agency  that  It  would  di9co-unt  defendant's  note« 
and  It  thereafter  purchased  the  contract  and  the  note  and  i)aid  the 
Sales  Kgenoy   $1»310  therefor. 

Plaintiff  contends  thfnt  it  is  entitled  to  rscorer  the 
sBOunt  thus  paid  to  the  Sales  Agency*  as  veil  as  the  additional 
daaages  sustained  by  It  "by  reason  of  its  payaent  of  attorney's  fees 
and  other  charges  and  cost©  In  its  unsuoceasful  endefivor  thereafter 
to  replevy  the  autoarabile* 

V,'e  are  of  the  opinion  that  thore  can  be  no  question  as  to 
plains,  iff  s  right  to  recorer  from  defendant  the  |l»310  paid  by  it 
to  the  Sales  Agenoy.   Begardless  of  the  question  of  whether  defendant 
did  or  did  not  intend  to  oommit  f?  'wrongful  act  when  in  his  desire  to 
do  a  fftTor  for  his  friends  he  signed  documents  which  he»  an  intelli- 
gent Ban»  did  not  read  >  and  vhioh  he  t^b  advieed  and  thought  -would  not 
obligate  hiai  financially^  he  oannot  under  the  law  escape  liability 
for  his  eoaduot  in  placing  within  the  hands  of  Uonroe*  president  of 
the  Sales  Agenoy >  the  means  ^vith  which  to  perpetrate  a  palpable 
fraud  upon  plaintiff* 

It  is  not  necessary  in  an  action  of  this  kind  to  show  that 
defendant  had  any  interest  in  the  subject  matter  or  that  hs  receired 
any  benoffct  therefroB,  ( I'isather f ord  v.  yishback^  3  Boaa*  170 j  llajnee 
T.  Morgan >  37  111.  260 |  Endaley  v.  Johns,  120  id.  469 |  Leonard  t. 
Springer >  197  id*  532* }   Defendant  is  lialile*  hot  upon  any  idea  of 
benefit  te  hinself »  but  because  of  his  negligent  or  wrongful  act  sad 
coasi^ouent  injury  to  the  other  party.   (14  An*  &  ^ng»    'noy*  of  Law*  • 
2d  ed.  -  153 J  Leonard  t»  Springer >  supra* )  -rBn   though  we  assuM* 
that  defendant  intended  no  Tirongi  it  is  v/ell  settled  that  where  one 
of  two  Innocent  parties  smst  suffer,  th't  one*  whose  conduct  brought 
about  or  contributed  to  the  Injury » must  bear  the  loss* 

After  a  Garef\il  examination  of  all  the  erideaos  la 


.  tc 'ia":o«(.J  dXC«X^  T?;o*?'"'a'    •'    ' 

Z&m^HM^lu^  9si!}   CUB  JU0v  -*ii   <>(;»«*'»*<  »«iJU*^  ^JtW   oi  hJUq  Biixic-   jnwojaG 
«4'«»!t  a 'TCftti-iei^a  to  ici&i&y/iq,  ^i   l&  iso^£.9t.  \;aF  ii  %,tS  hsni.3i»!U8  ■«;^«BLAb 

a#  »itl««b  HiA  Mi  i»iit7  io.  imsoo  oi    bti^iat  iett  Mb  "xp  bib 

-ilXa^nl  fiUB  «•£{  rl&iiiw  «^n«»iB»c!Ofe  ttaa^ia  «il  sbti^ttrl  aJt^  tot  xovfilt  Ji  06 

«ton  bX&ow  <;'£{';:^ioi£J  biiB  feaslvbu)  saw  sii  dolxiw^  bws  « hs^ot  jioA  bib  .«<umi  ;^I!WB 

X^XXIcTfilX  &<|.flOse»  ^^^X  sidi  ivbenj  joam^o  £»i:!  «XXX^<!iioiiimi%  KlA  «^«siXcfo 
to  ;}nfefoi»»ri^'" j©ptcolH  ^o  fbORd  njrlJ  uMdiK-  55itlo«Xg;  nl   ioubaao  »Xxl  10I 

•  tliioiuXq,  BOqii   buml 
t»dc  ...V-. ..  -....  sw  ai  \xeaa.»o»n  4aii  «t  tl 

l>9Tlao«%  •!:  v....  io:^t<^xi3  i^ai  at  #«ate^»l  ^^imi  b«if  iflsba^leb 

*^  j^^'ityto.t'*!;  |<?»^   *i'i   C>SX   « »l,tftol^  ♦▼  ig^XsiftnS     jOdS   »XXI  V£   . fupazoiji;  «T 

>  4VA..I  ;t:Q  ^'cstni-.-  «:^     it    lAi     '  r'      .x;^t»({  rvdio  9tiit  al  vvtffX  ^n»Wt>*a8«o 
•ISO  oirarlw   i !<dii   b*Xi-i«9  XX»w  aJr   tfi;   ^^ntrs."-!  «c  b9^^e*^l   ,+Hnbni«>l»b  i«ll# 

111  aaiietilY',^  ajt*  XX«  i«  ncl*Aiii««x»  Xvl^xao  «  tatftA 


the  Tfie^tSf  %«  thlnlc  tlMr«   i»  ad  lB«r>'lt   le  pl«lBtirf*«  claUi  fvr 
aAdltltfmil   d^tteges  clainukd   to  hATe  l!}«<9n  •uffox>(*d   In  eonnectloa 
vlth  Iti  imsiioc«««ful  •JTf^rt  to  7dpl«»T7  the  «)Utoaol>il«* 

Dm  jud|pu«at  of   tli«     uporioi    eeui-t   la   r«T«7s«d   aatf 
i«40Miat  le  fttttttred  h«x«  for  plftlntl.  f  nod  agalaet  defendant  fer 

II  .no. 

frlviuit    ?.  J*,  and  ^r^nl&n,  J.,  gqhouit* 


WI- 


ii 


•^tfjjft^  !)ns  ♦ . 


37819 


AST  BriX\  llYSI.rvl  "JO, 

Appal l«ef 

AppeXltuat* 


)    apvkhi.  y^yoM  iium^ipdi* 


)      COUFvT  OF  CHICAGO* 

i    9  Q  A  -  , 


'^27 


!.  ^iri 01:'   cilTLLIV/iK  DlXXVJSmiJ)  TJBIi:  Q^IMQV  OV  tffi;  COUI.?, 


i,)efersiant»   Independent  Order   of  ^oreetere*   seeks   to 
reTOTse  a  Judif^aent   for  4»1«000  rendered   agalnBt   It   In  f  <Tor  of 
plaintiff »  Antonina  i£ysliwieo»   In  an  action  on  a  certificate  of 
insurance   loeued   J?abru»ry  SOf   1V24»   on   th«   life  of   her  husbandf 
^•lika  Myoli.sfieo,  "by  Sed«x-n  Brotherhood   of  iai<5rica»   '^Jhioh  m^rg«d 
vitli  Aofendant  December  14,  1351.       Tha  eatiao  mic   triod  by  the 
oourt   without   a  Jury* 

Plaintiff**  st^tsaent   of   claim  alloged   substantially 
chat  th«  Modern  Brotherhood   of  .'^oriea  (horein«fte>r  referre.'   to 
as  the  Jrotherhocd)   agroad  to  paj  hor»   ae   the  benofici&ry  named 
in  said    insurance  oertilioate*  tl^OOO  upon  the  death  of   her 
huebaadi      that   the  insuied   died  June  4,   1933;   that  during  hie 
lifetime  the  deoeased    oompliea   with  all  the  covenants   sJid   aondi- 
tiene   of    the   policy)   nnd    that   she  ie  entitled    to  recoTer  ^1|000 
an  provl'^^'l   in  ft«id  pelioy  from  defendaoiit    ivhioh  had   ac>^uired 
the  p-Bsete   and   assuMod    the   obligations  of   the  Brotherhood* 

T)efcndnnt*s   affidavit   of  norlte   arerrtitd    in  substance 
that   the   insured  had   forfeited    all  ri/jhte  undsr  his  policy  by 
his  fi»llur«    to   pay  his   contribution  or  asresHment   and   dues   lor 
the  month  of  January,   1933,    on  or  before   0«cember   31,   1932,   and 
that  pureuant  to  the  terae  and  conditions  of  said   policy  he  stood 


ei.....v 

YM   /T'lia  TjrA 


t  -■*' 


i. 

" '  %ii       'X.  jj  'ill.  i 

««d  to  il  -•(  t  i'd-t  eocjj  .'^UtX^  «9i«9i  UJi^o  •rnjEUi'Xtfexii  blai  ei 
did    ^..  ,,      ,..^.1.   X-    itaul  belb  bftiAi«fii  uki  i»di     tboMuKl 

000«X4  lAVouev  »i   h9i:.i:}nt>  •i  &Aa  .i.oil;}    baa  ixuilo^  9di   \o  anoi. 

.boojiid4Jai&  actiT  to  aoei^At^Xoo  aiii   ktHBumam  frnn  aieaaa  »^;r 

Xtf  xviloii  alc{   xbbcuK  alsiftJ:^  lis  bailttxpTt  bad  btttisami  snc^    j  ^ixfJ 

sot  saiib  Mu   ^Raflf'<aana«  va  noiJuvTlT^liiaa  aliC  "^iMi  o9  •tallnl  aJtd 

liM  «C£9X  «I^^  zotim)9»c  •aa'^acf  to  no  ^fiftfX  •x'z«in!«^  ^o  Hinea  a/f^ 

&oote  9A  xoiXaq  folaa  lo  anojtj^ibfieo  baa  aanat  arf;;  a^  tAAHaiiif  4mC| 
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IpBO  facto  suspend 9d  Jftnunry  1,  1935|    that  tut  a  result   of  eueh  sua- 
p«ne>lon   rron  ia>^ziberthip  nil   th<«t  hie  beneficiary  wan  sntitlad    to  ro« 
eeiye  from  d^fendent  upon  his  d^nth  unit  j^22S  und(»r  eertala  oxtendotf 
and   paid-up  in»urance  prerlsilons  «f   the  policy*  whloh  nnount  has  boon 
tendered    to   plaintiff  and   refused!   and    that   after  hie   auepension  the 
insurf^d  had  not  been  reinatated   prior   to  hie   death* 

It  is   olalmed  by  defendant   that  under   ita  constitution  and 
lawB  dneenned  was   sutoiaatically  BUepended   r)*>e*^Bab«r  31 1   19S>'Ap  for    the 
nonpayment  of  his  asReasawnt  for    the  month  of  Januax'y^  1^35*  and   tltiat» 
inasffiueh  as  he  had  neither   (jpplied  for  nor  been  granted  Xttinstatenent 
within  ninety  days  from  the  d&te  of  eueh  euapension*  he  hful  forfeited 
hla  rifihte  under  hie  benefit   c«»rtif ieate»   except   ^a   to   ;222  extended 
or  paid-up  insurance. 

The  eoaetitvtion  and  lawe  of  the  Independent  Ord^^r  of 

Foreaters  in  force  at    i.hs  time  of   the  ia»U£ed*&  death  contained  the 

felloe ing  proTisioai 

'*The  required   paymAnte   to   »he  Order  after   Initiation  are 
due  and    ^pynble  by  «<- ch  nwmber  of  the  Order   to  the  Financial   :.*eoretary 
of  hie  Courtt   thlrty~one  dnye  b«for«   the   »lrst  day  of   each  tuid   orery 
•  "sntb,   provide''    thirty  d  iyp'    grace   shall   be  allowed   for  such  paymente* 
Upon  failure   to  pay  the   requirad  pcymentK    co   the  Cxdor  at  tfovco;  id» 
within  t.h<?   T^^riod  of  irraoet   the  member   ao  fallin,f  ehall   ipso  facto 
atand  auspended   from  the  Order.  ^   »  «** 

It  ^~ae  further   provided    therein   i^hat  a  "benofioiary  meatbex 
auapeaded  for  nonpayment  of  hi  a  required  payments  to  the  ordar  majTi 
within  miaeby  daya  after   the  date  of  hia   auapenaion*   be  reinatated^ 
without  ballotf   into  the  court   from  which  he  »ae  euapendec?   and   to  lUs 
former  atatua   In  the  order**  by  preaontin^   i;o   the  financial  eeoratarjr 
of  hia  eourt  an  applleatlon  for  rolaatateBont   and   e  health  oertifioato# 
both  on  preaerlbod  format  aocoovpanled  by  a  depoait  of   nil  paymenta  la 
arreara*   aubjeet^  hoT^eyer*   to  the  approT&l  of  hit?  t-ppllc-tion  for  rein* 
alatemeat  by  the  "msolcal  board*  encl   the  "aupreme  chief  ranker." 

January  1,  1933,   the  racorde  of   the  aupreaie  aeer^tary  of 
defendant  society  ahowod   tha,  all  paymonta  required   of  the  ineurod 


i;9J»di   bitf»  tC^^l  tX'^i^^'^-'^  ^^  Aitxtim  t}tiii  tot  ^i?c»ts:9888jr  eiiC  1«  jtfiMx^^fiM 

•;v;_:    ,  r* 5. .oiii: J ',.-.•;>    3l>^-.r%tr  aJif  T& briar  eirf^ll  tiJ 


.■ 

'"  ''-joea  ««i'' 

"-'••*    -            •.-J*i»T»' 

:  ..■i--.rypf(X   :jillW*lX« 

i<^    ■>  Xii    .>i;'   vno    bfia  fti/ 

Tt«.tfa««  Tti^ttlollLnctf"  A  tmsiis  aiv-tmiia    bi.WrQtq,  xtdw-*;-  ,;i;i.  Ji 
iXMx  '^A^'TO  ayrCi^  »;r  ait.-'  tla:^x  9lJi  10  ifiemic»%tf0r;  ro\  s»eliii»q«»< 

Xaiii^Hii»««  i^^locmnil  wi(i  •!  aitii it- a«t«  t'  "ttliv*  Mii  nl  aei^itt  t9m%o\ 


up   i.o  itad   inclu''. ing  Decaliter*  1932,   h&jd  betn  received,   af>ja.e  hr.ring 
^9en  trananltted  by  the   i'tnaiicial  uncxonvzy  of  his  local   court, 

John  r.  Lang,   the   suprtrae  ^Qur-ituKTy,   testifief}    that  hia 
hoa«  ami    office  vfet©   iu   Toronto,   Gfmada;      that  deeaiioed  was  auto- 
iBRt,io;.lly   auspsndad!  pursUf^Wv   to   iho  Jaawiry,  1930,  report  of   the 
firtflnciel  eteOXs^tsry  of   bis   local   «joui-t    uhi-.t  he  liad   no',   paid  his 
JftiiUHxy,   195r,   fcseeeaanant ;   tnd    th.;.t,   thoroE^.f  ter  anc   prior  to  hiw 
death,    Ihe   "head  office"   of  dofc?ndtnL  hari  received   no  Rpplio*  tlon 
for  hiH  rrtlndt&tcment  ox  r;^port  of  further  aonessmcntB  po.i('  by  hi» 
or   in  his  behalf* 

Visiter    iSSBjd$  financial  eaoretary  of  the  local  ooiut  of 
which  insuTfK^   was  a  necTocr,   testified   that  he  had  forwardad   to  the 
saprr-me  Icxlg^*.  of  r;«f«nclsjat  all  i^symanta  neoesG&ry  to  ke«p  dacdu&«d 
in  good   stonriing  to  :o«c9Biber  31,  1935  j    that   payment b  of  monthly 
asses Taonts  and  ^u«»  were   thereafter  aade  either  oy  or    for   him  on 
January  6,   1933,    ^-ebruary  3,  li3.»,  M-^roh  3,   ly33,      ^nil   7,   1933, 
M/»y  5,  1933,   and  Jime  2,  193?,    th«  last  payEi«nt  havia^:  oe&n  sw.de 
t«o  days  before  his  d-sath  June  4,  1933 j   that,  notv-'ithi3*.Rnclln>.;   the 
payraent   of  JnnuRrr*-  6,   ly?;'),  he  reported    to   the  BUpj-.aafj  lodge   tJiat 
deoeaead  had   failed   to  wake  hie  required    payiaent  for  Jimunry,  193.}} 
that,  despite  hia  report  of    the  tnciured'e  f-  llur©  to  make  such  pay- 
ment and  hie   ouepennion  beoaUBo  thereof,  he  oontinueu'    to  accept 
asseeiinents  aad  riuea  paid   in  hin  behalf?   that  dceeesec*  wos   in  arrears 
ia  his  pny^ttenta  practic  lly  since  he  joined    the  Brotherhood   in  19dAi 
that  m     pril,  1932,  ho  had   a'xepen'^'^f!  him  b^^eaueo  he  w:^;t   ^t   that    time 
ten  moniha   in  wrr^^urs   in   the   payment  o^  his   ^sr^aa-mants  nxxa   luea,  but 
that  he  reinstated  hii!  the  follo'v'lnfj  month  without   thf»  pnyment  of   any 
purported   nrri»arfl|fea,   n.nd   'Without  any  applioition  for  r«lnutai,amant 
or  curtiflcHts  of  ht  lth|   and    that   the  aeaeeuments  and  dues  paid   fer 
dece.\3ed   in  January,  ~">bruriryt  W'^roh,      pril.  May  nnd  Juna,  1933,   were 
neither  ferwaxded  nor  rr^ported  UPCWiB  to   the  supreme  lodge,  but  were 


ool  eld  "io  >i%u2'^'X.usc  l^loiiui  ;j^ij   u;  wc 

.1.::    .■  ;.  ,      ,      '        ,  .   u«    SXiJ    ,i,i..  '-.    . 

mill  xtf  ^i«<i  o  ?'^0Q  .fli«»i  M^  x«l 

«tiL»^(f  aiii  ni    to 

,.T.CCI    .  «   <i*?X  *fi  rio"X*M  ,^€*(?X  ,«S  viftirtrfo?,   teftex  •»  xaj»i«Mt 

t>J:).:->irT  r-.'^r'  -,rtiY  rf   .^■.■s*.Tr.':'--a   .'^-..•-^I  sifi    ^^y.Ql  tS  onrrT,  ^.a-^    ,  £WI   ,a  v* 

J...    ..^J-^iyX    ■'!^'';-:::srt  ft<_    ,.      ...     ,  .^    .    ...    .  .._    .^   ,_    ^■...._. .c    :aws%0t% 

-v».v  -I'.i..*   nii.-cri  otf  «*ziyXi'"^   '  '"-^TOtfcwi  QiU    16  JT^Qsi  aixl  ©^iw;«»k  ♦•«rti 

«<»■  -...,..<     .f^      '    wJtot  e^.'  eo«is  tXX- aiifo^Tcq  n/jrrMrxuq  aiK  JiJ; 

«ui  "'-'      ■    n»q^ru   bM  od  tS£i}X  ^Xifi(j;«i  iii  $JUi$ 

tut    ».  '»;j'-     ,T.-    'urv.'.TT   erv    p  ■-•'?,    «dil    r-^i    •T««»«Y«  f(i    M(^lfM|.  iM# 

•low  ,ectl  fMurl  iiRii  x«^   •  '  tT«**''»tf^«  (|-<ptt'i/«»i  «i  toej-seoob 

•w«r  #wtf  4»if>«X  fM»Y«ini  ndJ    >      awpcfljjr  JbeJio^^i  i«|i  ..1  lotftiAr 
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appllpa  by  hia  ae  payment  of  aeMs^mmts  and   d«e«  for  Waroh,   ^yrlX, 
K^?V7.  June,   July  and     UfTust,   193a,   for  which  months   Insurert    w«c«  in 
arrears   to   the  looal  court* 

Plalntlfi    testified    that  her  huabaad  had  be^n  suffwiag 
from  tuberculosis   for  mors   than   two  ysars  prior   to  hl«  denth,   und 
that    in  the  yo  r   1953  ha  ma  confined    to  his  hoae  and  bed  noet  of 
the   tlaej    that   ahe  went  to  the   "lodge"   and  aacle  hlr  payments  la 
January,  ?«bru/5ry,  feraa-ch,    .pril  and  .liey,  1955;    thnt   Bh«  b Imply  paid 
the  laoney  to  fiswyd*  he   s*igaed   the  book  and   she   "went  home?"   that 
nothln.?  VPS   said  upon  any  of   these  occasions  ab«ut  her  husband's 
suspension  or  as  to  how  the  psyaients  were  credited.     Her   son  aiMie 
the  June,   1953,   payment,   s»nd  merely  looked   to  see   th^t   SzmyA   signed 
the  book,  without  exfifsjlnln^  his  manner  of  crediting  p«yEi«nt. 

The   insured   was  fully  paid  up  on  ths  records  of  the 
sapreaie  lodge   to   Dece«ber  51,  1932.      Asses^aente  were   thereafter 
paid   to  the  local  court  for  hia  each  aonth  until  hie  deixth  June  4, 
1©35.        dolttcdly  no  notice  was   given  hl«  by  the  suprsne  lodge  ef 
his  suspension  for  his   alleged   failure   to  wake  hla  January,  1933, 
payment.       The  evidenee  furniahes  ample  justifie:  tlon  for  Hi»belief 
of   Czmyd's   test  lawny  that  he  notified   insured   comet  ime  in  i>'ebruary» 
1955,   of  hie  Buapenoioa  fox   failur*   to  make  his  January,  l»3.i,  pay. 
■ent.     Szmyd   also   testified    th*it   the  beneficiary  woe  "idrisod  of   the 
•asponsion.     It   is   incredible  that  plalntlf  ^ould  continue  to  pay 
hex  husb'nd*s  dues   and   asaesnraents  until   almoct    the  rery  day  of  hit 
isftth  with  kno'.tledffo   th?'t  he  hn  J  been  suopended   frooi  th«  eooiety  aii4 
that   3ueh  payments  sfter  his  suspension  could  not  rvhII  har   to  reap 
.he  bono lit a  of  his  insurance. 

'''f(9  think  thr  t.   the  acoeptanee  of  the  payaoats  made  ia  iaourod*a 
behalf   in  1933,   regardless   of  hov.   they  were  applied  by  the  fiaaneiaX 
secretary,   should  be  oonaiaered  us   evidence  tending   to  p-ove  that   tho 
•••iety  recognised  tha  memberehip  of  her  husband  as  a  continain« 


„i    ,.    .    r.. — .--.I-  aefiftcr^   ...  ?  ,v.  . -»■-    ,■  *.'f   ,j»»tf-i0*    bttja  xlu\,  t»mtX^  «V"^ 

'to  ^sojR  b»«(  (uto  «»«fi  elil  O't   hi?iit1ti<)9  umr  Mf  £S9X  xa^x  *^^  '^   '^M^ 

hiati  \I<i«i8  »jia   tf^nl^    %f.i^^l  nV^  fc®«   liter     ^liortj*:*   it7*wrtfi*'?    «T"r«wuflrtI 
**»ri*   ''ffwaeif  jJmw*  f»slff   ?'«^  J['j©tf  aids   J>«)«ii^   »d  ,bY,«t»t'.  etf  x*"***  ©ri:^ 

abjst^  ft  (l»«#tberto  «t»lr  B$B»iigXi»fl  ^si<i  <^'«^  o)   «'»  ^o  fiol9B9ii»a9 

^o  sg^oX  wfi!Rt4<r«  «iii   Y.tf  alii  fi'teTi$  »J»tr  «>oXv!ef»  an  >cX*'«*^i*b       «<!i£*X 

♦  •^•wjaTtfo^i  nl  »sil>«>«©?j   !)»ija«nt  h»ttiiot.  »d  j»*irf?  ^::no«!H^iCi  a^bx-Jra^  ^«> 
-V?   •v-<5*X  fXt^MKAT,  »lrf  ffiafa  05  ©twIIrI:  70lt  ji«lofi»<iRW«i  aid  ">©   ,?5<?X 

V.      .,    .*j..-..  ,  J  fiUtlrer     ,.   ...r.iif  tjtrlj}  eXtfiu^tryni   si   tl     »tx<iitttt9*stln 
^«..,   ^*      ,,,i    r?  .„-    t*^   *.r......   ^,.  >.„ — ...,.    -j-n  rt«»*^f   BiniMnxim  lf»i»  tssiii 

XflJtsnfVfiJtt  AiIJ   xd  h*)iXqqn  «*r*w  i|;iii{t  (!re«|  \9   natXlbiMtttT   lO^Si 


-5« 

one  and  his  ^^nefit   certlflo?ite  as  Btill  in  f«ro«*     In  0ur  opinioa 
it  ^euld  b*  tantaaoimt   to  th«  approTal  of  conduct   that  sarors  of 
fraud   to  hold   that  a  fraternal  benefit   order*   one  of  ita  local  courtsi 
or  An  officer  of  samB,  could    keep  s  znember'ts   suspension  a  isocret  froa 
hia  and    thersafter  continue  to  accept    tho  payment   of   asaoBsaionto  during 
his  lifebiaOf   and  upon  hi«  death  declare  «7lth  impunity  to  his  banefi* 
oiary  that    the  raenber  had   been  theretofore   nuspended   ^nd   that  aha  was 
not   s'.ntiiled    to   th«   full  benefit  of  his   insur^iaoe  certificate.     We 
think  that   ^hls  vvould  be  none  the  less  true  evon  though  the  finaneiaX 
eeoret&ry  of   the  local   court  had   advised   the   insured   of  hie   suspensien 
and   had   thereafter  continued   to  accept  the  payment  of  his  b  sseBsaittnts 
•Bd  du^B  Sr&m  his  beneficiary.         e  a,xe  impelled   to  lu»ld  that  nnj  right 
of  defendant  society  under  its  eontraet  of   insurance  with  deceased  t* 
the  forfeiture  of  his  membership  was  wuived  by  its  acta  and  conduet^ 
aad  by  the  acta  and   conduct   of  its  subordinate  council  and  officers* 

(questions  soasirhat  similar   to  those  raised  here  were  presentsA 
for  ottr  determination  in  Routa  r*  Iteyal  X.e agues  274  111*  App.  152« 
wlMre  we  said  at  pp«  165 »  166«67s 

"This  contention  of  lack  of  authority  on  the  part  of 
representatiTsa   of   the   society   to   v?rivs   forfeiture   provisions   of 
ita  lajtia  is  untenable*       la  con^^t ruing  a  similar  by-law  in  Ursa^jLd 
▼•  ^oyal   ycighbgrsj    2f.l  111.   60,    the   .Juprcjma   "ourt   saidt 

" *  The  appl i  oa  t  ion  for  a  benefit   certificate  and    the  by- 
laws of  the   society  are   to  be   conpidered   a  part  of   the  contract 
bet^veea  the   sociuy  and   the  moBiber.      Ct^lttright  v.  Knights  and  Lad i as 
of      '_curit;^»    853    111.   460.)        Kei?trictTon8   upon  the   po<»er   of   an 
agent   o?  an  insurauoe  company   to    Aaiva  fuaj'  of   the  conditions  of   the 
contract   or  upon   the  men  .«r    of    such  wr.irer   nre    thenevlTes   conditions 
Of    the  contract*    uhich  may  be  waiyed    th3   same   as  any  other   condition 
sf  the    policy. • 

"In  ^«nan  t.  BTortk  Amerioan  Union*  263  ill*  504*  oa  p*  3ia» 
tho  court  held! 

"'The  law   is  wall  settled    in  this   f>tate   that  the  prorisions 
•f   the  by-laws  of  mutual  benefit    Bocietiee   of   this  character  may  be 
waiTed   by   i.ho   society!    that    thfc   local  lodge  or  council   of   such  socioty 
is  the  ageat   of   the   supreme  lodge,   «nd  may  ws^ire   such  by-lswe  by 
accepting  dues  and  aasessmento   ^ith  full  knov.ledge   of   all   the  facts 
oenstitutln^ir  a  rlolation  of   thf  rules   of   th*^  ordpr,  or  by  otlMr  sets 
and   conduct   of    its  officers   and   agents  oi    f<uch  a  character   as   to 
Induce  a  belief   on  thf»  part  sf   the   lnBur<fd   thr't    the   society  does  net 
intend    to   exerciee   its  right    of   iorfeiture^   b   t,    on   the   contrary, 
reesgaiseo  the  iasured   as  a  member   of  the   society  in  good    strndinA. 
(Jones  T.   Knights   of   Hoaor,    236  111.   113 1   Grand  Lodge  /..   0.   U,    ; .   v* 
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Lacha&nnt    199   id.   140.)        For  this   purpose   knowledge   of  facte  re- 
c^^iTed   or    comnunlcf; tei    to    Itfc   officere   having     uthority   to   act   In 
the  premisee,   and  whose  duty  it   is  to  act   in  the  prMmises,   ia 
imputed    to   the   society .      ( L<£.^ijL 9iL il2_^*>^  "''•  Ii^I^JlSIj.  2:1   111.   176; 
Walker  y.     jnerioan  Order  of  yoreate'ra  yTeS   111",     pp.   30  j   OjBrien  v« 
Catholic  Order""  of"  y'pr  ester  Si   172    id.   638.)' 

"VaerBeBB  t.' Independent  Order  of  Poresterj3»   244   111. 
App.   211,   held   Ft   pp.   217,    215: 

"•The   defendant   eernestly  contends!   that   the   local   court, 
and    in  particular    the  financial   secre-toxy,   under    the  by-Ja^B  was 
wholly  without  authority  to  waive  any  requirement  of    the  by-laws 
relating  to  reinstatement.    *  *  *  The  general  rule,  however,   in 
this  and   other    states,   seems   to  be   that   the  by-lav/s   of   r  wutuel 
benefit    society,   llmltini^   the  authority  of    its  local  organizatloao 
or  officers   in  these   respects,   are  unavailing  where  such  locnl   body 
or   officer  his  apparent   authority.     Ind?j)endent^  Ord^er^of  fforeBtera^ 
V.   Schweitzer^  171  111.  325;     ^eaap  ri  "^prtH  AmerlcajT Qnigni^'  263 
111.   304;      ^'rortuTOld   v.   Royal_  ;fe igh^or.s   of   Aaericarael   111.    60. » 

'That   tho  provisions    contained    in  the  by-laws,   npplicp.tion, 
benefit   certiflcnte  or  any  other   portion  of   the  contract  of  membership 
in  a  fraternal  ben 'fit    insurance   nociety   providing  for    the    iorf^itur« 
of   such  membership   in  o'^rt^in  aventa  may  be  fjaivad  by   t^e  society  has 
been  settled  by  a  long   and  uninterrupted  line  of  decisions  in  this 
Stats.      In  Chipgtgo  Life  Ins.    Co.   v.  .■■Varnert   30  111.   410,   pp.   412»  413, 
the  eourt   seid: 

"'It   is  obvious   that  the  provioioa     in  the  policy,  providing 
for   a  forfeiture  for  a  nonpayment   of   the  annual  premium,  was   incor- 
porated   in  the   contract  for   thfj  ben^^fit  of   the  insurance  coupajiy.  The 
policy  did  not  necessarily  becoiae  void,    if   tho  premium  was  not  paid 
when  due.     The  company  had    the  undoubted   rii^ht    to  wive  the  forfeittxre, 
if   it   saw  proper,  and  dispense  with  a  prompt  payment  of   the  premium 
at    the   time   it   v;as  due. 

'**If   this  had  been  done  by  the  insurance  company  in  this 
case,    then,  notv?ith3tandtng  the  contract   declares   the  policy  void 
if   the  premium  is  not  paid  when  due,    the  company  cannot   avail  of  the 
defense.*  ** 

As  heretofore   stated,   Ssimyd   testifieO    that   the   injured  was 

delinquent   in  the  payment   of  his  asses  iments  prncticjilly   rj.ll  of   the 

time  since  his  bensflt   certificate  viae  issued   to   him  in  1924«     In 

discussing  the  question   of  '.waiver   of   forfeiture  of  membership  by  a 

fraternal  iDeiiefit   society  undor  such  clrcunstanees,   in  Hall'vay 

^seenger  4  greifght   Oonducters*   Benevolent     so* a  t«   Tuckej^,  157  111. 

1^4,   our   "nipreme   court   said   at  p.   201 1 

'"'Tiat   pcts   yill   In   n.!!   cf«sen   amount   to   a  waiver    of   a  for- 
feiture of  membership  in  a  mutual  benefit   society  cannot  be  definitely 
stated,  but    conduct   on   the   part   of   tho   society,   ^shich  amounts    to  a 
recognition  of  a  member's  claim  to   the  continuing  rltrhts  of  membership, 
will  relieve   him  from  the   consec^uencef   of  hi:?   default.      The   recf ipt   of 
esses  ments   after  default  in  payment    io   a  common  form  of  waiver.     The 
(ivestlon  of  wp.iver  is   in  mort   ckssb   a  ciueBtion  of   fact   lor    uhe   jury. 
(16     m.  i:  'ins*   3ncy.   of  Lav/,   page  83.)    •    *  *  virhere,  out   of  sixty-four 
payments  made  by  the   assured,    sixty-three   hi/'   been  m&nv    hfter   the   time 
limited  by  the  by-laws  had   expired,   and  no   conditions  were  insisted 
upon  for  re-lnstatement,   It   was  hold,   thtt   such  a  course  of   conduct 
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of  the  oonpaay  estopped  It  fron  InelBtlng  upon  a  forfeiture  for 
nonpayment  within  such  time  without  givlnr  personal  notice,  thr.t 
theretiftor  prompt  paywont  viould  be  re  ulred  ,   (Otylow  t«   JBconein 
Odd  "^ellOTB  i^t.  Life  Ina.  Co^,  69  v/1b.  224.)" 

A  fraternal  "benefit  poclety  will  not  b**  permittee  to  treut 
a  benefit  eertlf leate  ae  olive  and  la  full  force,  and  acoept  a  member** 
money  OTsr  a  period  of  years  in  violation  of  sufjpenslon  r.nd  forfelturo 
proTlalona  of  Its  contract  tmtil  death  occurs »  and  then  for  the  first 
time  bj  asserting  a  prev I oue  suspensioa  seek  to  void  the  cert  if  1 cat* 
end  escape  its  liability.   Taither  will  such  an   association  be  pitr- 
mittsd  t.0  Insist  on  a  forf aiture  of  a  btsneflt  certificate  issued  by  it 
for  the  alleged  nonpayment  of  an  ascmsBment  when  dwe  where  its  course 
of  dsaling  with  the  member  1ms  ltd  hla  to  believe  that  the  provision 
for  forfeiture  vrould  not  be  relied  upon*   ( Routa  v.  r.oya;^.  League > 
supra.) 

By  reason  of  the  conduct  of  the  financial  secretary  of  its 
local  court  in  accepting  six  monthly  payiaents  of  dues  and  aasesnments 
■ade  In  instired's  behalf  subsequent  to  the  alleged  forfeiture  of  his 
membership  and  his  conduct  in  Inducing  the  insured  to  believe  that  a 
forfeiture  would  not  be  relied  upon»  defendant  vUll  be  held  to  be 
estopped  from  taking  advantage  of  such  forfeiture. 

It  is  urged  that  plaintiff  failed  to  prove  the  case  alleged 
in  her  statement  of  claim.  It  is  &3ufficient  to  state  in  answer  to 
this  contention  that  this  is  a  fourth  class  action  in  the  MunicipAl 
eeurt  In  whieh  no  formal  pleadings  are  required  and  the  oai^e  is  sueh 
as  the   Kvldenoe  makes  lt» 

Other  points  have  been  urged  by  both  parties,  but  in  the 
view  we  take  of  this  cause  we  deem  it  unnecessary  te  discuss  them* 

lot   the  reasons  indicated  the  Judgment  of  the  Munloipml 
eemrt  is  affirmed* 

AFr'IKMLJ, 

friend,   ?•  J,,   and  Lcanlan»  J.,    concur* 
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AppalleeB# 


)  APPSAL  SROH  ISUFSBIOR   COURT, 


COOK  GOWrY» 

280  I,A.  6. 


MR*  JXJBTICS   SULLIVA¥  DlUVEF^T)  TH5  OPIIflOTT  OF  Hm   OOXTy^'U 


Plaintiff,  vvllliaffi  A,  Huchty^,  brought  an  action  against 
defendants  TS«  L*  Razoa  and  C«  H*  Hanm,   doing  business  as  the  S*  L* 
Ramm  Company,  to  recover  from  them  $6,000,  which  he  claims  they 
obligated   themselves   to  pa/  him  for  the  purchase  of  his   coal  businesa* 
Ob  defendants*   motion  the  trial  court  at  the  close  of  plaintiff's  oas« 
directed  a  verdict  for  defendants*  upon  ^hich  judgment  ^as  entered 
M»J  11,   1954*     This  appeal  folloxved. 

The  d'jolaration  consiste  of  two  counts,    the  first  of  which 
ia  a   couunon  count  alleging  that  on  or  about  iJeptemtoer  2,  1W32,   defend- 
ants became    indebted    to   plain ciif    in  the   bum  of  ^6f000   for  his   ooal 
business   in  LaGrange,  Illinois,   which  plaintiff   sold  and  delivered   to 
them,  nnd   they  purchased   and   accepted  from  him,  promising  to  paj 
therefor  !;6,000i   and    t}.&t    they  have  refused  to  pay  the  said  sum  or 
any  part  thereof* 

The  sooond  count  ...lieges  that  on  or  about  SaflMlMV  if 
1932,  plaintiff  and  one  of  the  defendants  acting  for  both  signed 
the     ollo«ln4{  viritten  meaorandumi 


"1,   *lm,  Ruehty,   sole  o>vner  of   the  Ruohty  Ooal  Co*  agr** 
to  sell  my  buplnesB    to    '.   I.   Ramjn  Co,   v,it,h   the  understanding   that 
•oaditions  and   terms  be  made  September  10,   193S,   or  before)    tb<> 
•ale  prloei   to  be  ^>6tO^.Q, 

Wb.  B.  Ruehty, 
3d*  L*  Rum*" 


oi^ere 


^Ta?^   A.I  OSS 


tae&JLLBiiq*: 


*aiR9aiBu€  Iboo   »id  lo  d^i?{{oijJ<i  3ii<^   xol  jsclU  xe-q  Qi   uajldun&di   b^dasiXo'e 

Aisyroilo^  X«ettqjK  aitf'i'     .,>..«a   «IX  xaU 

liiQ'-i   tiiff  lot  OnO<>^^'   to  i'Wu    edi    ni    t'll./'nlaXr^   Oil    ^;ftf?t)ni    ^iOBtned  q^ob 

*ro  nufa   bi'iBB  fjdi  X'^H  oi   bbutttai.  evad  Y«/i^    JjscIJ    &n«   tOC0(d#  •xo'i9 tvtii 

iMBAcuivonaa  a^^iiitv  saiwoXXo"   edi 

tfaiCtf  tin  '■     ,  ,  ■'     ,L'' 

.C'^C;,  J-'-   i>c    oJ    r^oi'i^ 


It   is   further  all8g??d   that  plaln:;iff' s  only  business  mm 
ths  said   coal  bxiBlneas   nnd   thot   at   Hr.id    tiae  it  -^mB  also  ag7««4 
b«t«e9n  the  parties  that  def  mdants  rere-  to  vtxy  plaintiff  ^.'^,500 
September  1"*»   1932,  an<1    the  balance  in  monr.hly  psy-jaents  for  a  parlor 
of  ona  year  J   that  plaintiff  than  cleliverod  hia  huslnoas  to  def  •  ndantsf 
whieh  'lefpndante  aceeptad   and   thereafter  carried  ont     and    that  defend- 
ants haTR   failed   and   refused  to  pay  plaintiff  said  $6,000  or  any  part 
thereof* 

Defendants  filed   a  plea  of   the  general   isrue  and   a  special 
plea  i»hich  df^nied    that    they  entered   into   -iny  agreoment  -.vith  plaintiff 
for  the  purchase  of  hio  ooal  "businfisa  for  ?6,000  or  any  other   bum| 
that   plaintiff  d=°liv*«!rftd    to   them  ?5t   ^.ny  tiwe  hia   covul  bueinagR;   that 
they  accepted   such  buoineso  or  ogrri  sd  on  saiae;   and   that    they  o  v<jd 
hia  any  sun  of  money  whateos^Ter. 

Plaintiff  waa  a^v^ntyfour  yaare  old   i>nd  had  been  enffftg«4 
in  the  coal  bueiness   in  LaG.range  for  ninateen  y^aro.     Hla  offi'^e  was 
at   the  southsaet   corner  of  Lincoln  ar^i    rilton  '.vmuac,,   and  hlo  coal 
yard   occupied   night  lots  bounded  by  linooln  wmua  on  tha  north, 
rilton  sTenue  on  the   .^est  and   the  Jndlfma  Harbor  3-?lt   ''ailron.d   on 
the  enet,  where  a  atiltoh  track  from  the  i    ilxond   snter'^d   the  premie©** 
He  ori^:lBally  occupied   these    ei^rht   lots  under  r  ^;7ritten  lo^ae  from  th« 
railroad   for  one  ye'<r  nnc'    thereafter  under  v.  rerbal  leas<»  from  yonr  to 
year,   a&id   lea-e   to  be  tarnlnatrd   and    the  poeeeanion  of   tho  property 
Bttxrendcred  upon  ninety  days  notlco.     Plaintiff's  ctarent   le?i;je 
expired  lUgr  1,   195?^.     The  three  lots   ItiBiedietnly   oouth  of    t,he  leaeoA 
lots  belonced   to  i,>lslntirf .       d Joining  th'>fie  lots   to  thf^   oouth  was 
defendants'    plant  where   Ibey  conducted   a  Duildlng  material  bueineaa* 

Plaintiff  teatifief'  that  in  the  latter  part  of  ucuet, 
1932,  defendants  told  him  that  "they  would  give  me  e*  much  money 
for  my  property,"  if  they  oo\U.d  aaom'e  a  leaee  of  the  slsht  lots 
from  the  r'^ilroad  OMVaay,  and  he  aaid  he  would  do  all  ho  eoulA 


.'05,'".?.  "ililnljslq  \i;q   0  *nB|jfifi!t»t>  ^Jj'JilJ   'ielix^q  9ai  nevar^tif 

^xaq  'ifu.:    so  000»Sl^  I>1««  ttfcrfrielq  x^^i.  o^   hQai/lsi    boa   b«XJt«l   «V«Jtl  B?iM 

bi-sro  ■^r.yrf;?   Jsil.-^    i)f;p.    is«»af'C  PO  I  * i"!rt«fo   vo  8ra»ftli3«<f  rfows   ^o^q©ooft  X®**^ 

•  tf  VfOe4«JCf»r  t^rtOM  yo  mij:^  vn.^  ^rf 
fc©?!«TiHC  r^ii^\l    jjf^l   bf.^:    bXo  el ■  s"^  ii^0l:«xtfftftv<»8  »<»w  tlrfiftlflX 
KAKr  6^1110  »XH     «Bt^©"^  fj'»»d«nin  7o1  eftrmtOcJ:  at  esveJtftj^tf  Xboo  «if^  Hi 
Xjwjiu  aid  Ln*^  <  iK&ATit£?Y :^  wo^Xll   f^mi  nloftnlvT  lo  "xeiTsett  ^K»if:^KroA  eil*  *.r 

•dj  Mutlt  ac«f4ii  ?]d;T^X;tf>  a  tc-itoiu  «i^oX  ;)cf?il6   enioxIJ   boitiin-yt}  xLls^at^i-xtf  ffH 
0^  iJs»«X  nioit  &H»mS.  Xmrfnev  .-i  '^stj^ttu  r«3r1:«Hntoii*    bn;n  Trf»ft-\c  ferro  "tot   baotXl/it 

A««;t«tX  »«l.'   lo  diuoii    xJl^i-^ififtawii    «^oX  aexrfJ   yrfT     .fiiW   ,1  ^M  b©tX«j;xo 
asn  id[Jiif»^tt  MBit  OJ  viol  !k»H.  >ii.t   ^^itXiiJciti^       »l^i^l«X(;  6i   btanoXecf  «J^eX 

Xttwi  tl9Uitt  w  •«  evJt^  bXiiO't  \«Mt#"  »«iftf  ttlil  fclei  '•luflbaptob  ^S^f  t 
h£tK>i>  9d  LIm  Ob  bii/o«>   ujr{  Kii^«H   ^w   t\n     « \ituq^oo  teotXi'^i  ei{;t  «o%t 


'\ 


to  asElet  tlisa  in  acquiring  such  lease }  that  on  f^epteaber  If  1932^ 
the  defendants  came  to  hie  office  and  aaked  hln  what  h«  would  tako 
for  his  coal  business  and  he  replied  that  the  least  he  «o\ild  accept 
vas  $6*000 1  that  on  Septenher  Sf  1932,  defendants  again  eaae  to  his 
office  and  C*  B«  Raion  wrote  the  instruaent  herelnbfifore  set  forth 
in  plaintiff's  deolar^tionf  which  was  signed  by  ^«  L«  Hanm  and  plain- 
tiff in  duplicate,  each  of  them  receiving  a  copy;  that  on  ^Jeptenber  5, 
1952  (he  later  testified  that  this  occurred  3epteaber  8,  1932),  the 
defendants  adTlsed  hiu  that  they  had  orders  for  about  200  tons  of  coal 
"booked,"  some  of  v;hich  were  from  plaintiff*  s  customers}  that  on  tta« 
■ame  day  K«  L*  Ranm  asked  him  '*ho'w  he  wanted  his  money,**  and  he  told  him 
*3,50u  in  cash  and  th.e  balanoe  in  one  year,**  either  in  one  payment  or 
in  monthly  payments!  that  Hamm  then  stated  **the  money  man  was  In  wis* 
conslB  fishing,  and  he  expected  him  back  on  the  Sthi**  that  on  either 
September  6  or  7,  1932,  hs  delivered  to  defendants  a  list  of  hit  ous- 
tomers  and  quit  the  coal  business  rjepteoflaer  7,  1932;  that  also  on 
September  7,  1932,  he  rented  for  use  as  a  coal  yard  the  three  lots  whisli 
hs  owned  to  ono  Swindle*  who  had  theretofore  been  in  the  ooal  business 
about  one  block  farther  northf  that  Septoiber  8,  1932,  dsfendants  off«rs4 
him  Cl»500  for  his  business  and  that  after  they  told  him  they  had  al- 
ready secured  the  lease  to  the  eight  lots  he  told  them  thsy  could  not 
hare  his  business  for  $1,500|   that  he  was  notified  September  10,  1932, 
by  representatiroa  of  the  railroad  company  to  Taoate  the  eight  loas«4 
lotsi  that  defendants  and  their  attorney  met  plaintiff  and  his  attorney 
*y  appointment  at  plaintiff's  home  on  the  erening  of  September  10,  1932, 
for  the  purpose  of  closing  the  deal,  but  were  unable  to  agree  upon  the 
terms  for  the  purchase  and  st^le  of  his  ooal  business  f  that  on  Sept«i*er 
17,  1932,  he  Taoated  the  leased  lots,  after  removing  therefrom  the  frame 
oeal  sheds  and  office,  as  well  as  the  scalei  and  that  he  rebuilt  sueh 
frame  office  and  installed  the  scale  on  his  own  three  lots,  whioh  he 
^»»*  rented  to  Swindle  for  the  eper  tion  of  a  oeal  business* 


tSeQX  «X  t»tfB[»^99':3  HO  ^AJid   )»aa»£  il«i;«  ^iiJt^poa  ni  wMii  lalsaji  9^ 

03{::^   bJUfDw  itd  i-aiSr.1  mid  bwlxm  tsiUi  t»ailt0  aid  oJ  ctoao  «^mibxi9l&£>  «iU 

*qo5  0»   Wi/ow  «£  ieiidi  tidt  ii'^s  balX^^  art  hjss<  f?B«fiJowtf  Jjaco  «M  t** 

"tiinXq   bti&  lamaK   .J  «1C  x<f  fcen^iie  ««v  £i»it£w  ,Aol;^ani}X»ab  s'llidniMXii  ai 
tS  •£Odia«iQ»ti  us  dittiJ   tX(XC»»  a  ^ivie&jf!!:  a»f(5   ^o  dti^h  t»<*flolXqufo  Hi  Hi* 

•eiv«  Mi  a^aw  nest  x»<wj»  ftol^''  bo^tis^o  (f«^4  amAA  i»A3  \«.$a9Wf,Aq^  tldiuo*  ai 

>atf»  gild  1e  i'»ll  «  «itf»isbaiil»l»  0^  bdt^rlXeJb  Mt  (^9X  t^  7®  A  T«dat»*4»S 

BO   ©-?Xs  *Kri;)    ;P£©X   tV  aodtea*Q:a<^;  3H»ijJtaiKf  Xj&o&  »i{*    iitsp  fens  aatiMO^ 

jloltlir  a*oX  «o«l»  orf;^   t>"rw^  X«o9  a  »m  aew  •rot  hs;»Ei>'j:  p4  ,?>^ex   «?  'miaii^^*^ 

■a«cieif(f  Xaoo  »ri#  Ki  ft'^'&tf  i>iE«^o#p^»if:r   bsif  <»4»r  ^oXbKlwfJ  •oo  o*  iMiinrt  ^iC 

-I«   twaif  x««Ii^  «irf  t'-I^o^  ^o«it*  ^«>;J1*:  ^afCiJ   Mhs  ««»«i«»«(  »W  'i«l  00««X'^  mkA 

Son  bXwoo  x««i^  «»rf*   f^-C*^   ^^'f  »*<»-'^  ^iiSis  •rfj'  0*  •»ji»i  »JC(*  b»T«fo«a  t^*'* 

^^KQL  ,0X  'totfofc*<i9r   bf^itJion  esiwr  »rt  .^--^IcT     lOOS^X^  toI  ««»«l«atf  bU*  •vwI 

i..t.'.*^I  di£8*«»  trfi  f»*flo«T  e*  to«»i»«  fws^tXljrt  •*!*  to  s9ytiBia»BBiq»t  vl 

,  .5^?X  t<^^  tsrfrftlqor.  lo  BoJtrave   ««»  no  «aBif(  •»lUinl«X«  *«  iasmint^qn^  ^ 

exid  noqii  0»ts«  «3   oXrfwxw  «i»w  Jiitf  ,Xii»*  adi  jWlaoXo  1«  eB«CTfii«  •Ji«  :£•! 

id*i®*<J»'^  no  *firi^  |«««niew«i  Xsoo  •Iti  lo  «Xxi«  iiiia  •»«£»%««  b^^  toI  ««xt# 

•m«vl:  eJt»  mttf>tmLi  anlTOflMT  i»n«  ,«.i»X  tetm^I  «iC#   k^^BOaT  «cl  tfi«tl  ttX 

jf(Mf«  *Xlirrf?)i  •/{  *«/Ji   bfl«  |aX«9«  •iC#  «*  XXaw  •«  ,aolll©  fcnm  «bf«ii«  Xeao 

©K  rfoirf     ,«*oX  •»trf5f  nwa  iiii  no  9i»'>9  ©4l*  f»aXX«««Ki  b««  ttjma  smMtt 


Plaintiff  e«iit«B4s  thnt  tii«  aociBBwnt   oet  forth  In  th« 
deelars-tlerif   ^«hlch  vac  tncoir*^    in  «Tid«noe»   1«  a  oentmct  f«r 
tile  tr^ld  of   plaintiff*  it  Iviaaimisft   to  defondaatis  for  v6»000|  and 
fihfttt   if  it   is  not  a  ooatrcrot  ^ut  only  an  offer  of  saXo*   tlMm 
there  arose   out  of   tho  acts  of   the  parties  an   Inpliod   contrnot 
whoroby  dafendants  "b«ca»e  obllgatod   to  pay  pl&intlff  '  6,000 • 

Defend ante*    uheor/  of   the  caeo  io   thai  the  decuaent 
vhioh  plaintiff   clalae   is  a  contract  is  notching  more  than  an 
offer  by  plaintiff   to  e«Il  hie  hUBineos  for  I69OOO1   that  this 
offer  wae  bo  Indef  inilo  anrt  une<srtain  that  it   crould  not  ho 
&ec6pted   so  as   to  create  a  eontrrtot   to  purohasa}   that  the  off  tat 
Aoa  oade  «lth  the  uoderstnndiag  thnt  the  teriM  &n<i  oondltions  of 
the  proposed   sale  were  to  he  aKreed  upon  lay  ';:;$ptt?mb9r  10,  199S( 
Ihat  a  cotmtor  offer   to  pay  hia  il»&00  waa  »ade  by  def^ndantof 
and   thHt  noither  plaintiff* ib  offer   to  aell  nor  defendnnts* 
eo«nter  offer  to  buy  orer  developed   into  a  contract*   eith«r 
axpres^    or   implied* 

The  pzincipal  queetion  prseeated  fox-  our  rietRradnatioa  ie  a« 
to  tho  consuruetion   to  be  given  to  the  written  Beaorandua  heretofore 
•et  forth*     it   was  not  a  oontraet  of  purchase  and   salei   it  was  a  aero 
offer  Bade  by  plaintiff   to  defendants  to   sell  hie   coal  buolaess   to  thMi 
for  ;,6t000*       This  offer  might  haro  been  revoked  by  plaintiff  at  aojr 
time  before   it   ripened   into  a  contraot,   expreoa  or  implied.     A   oasmal 
examination  of   the  documsat  is   conTinoiag  that   it  does  not  possess   that 
■ituAlit/  and  certainty  roc^uinite  to  an  onfbroeable  acroement*     II 
spscif ies   on  its  fate  that   the  proposed   sale  ms  BUbJ>»et   to   "the  under* 
standing  that   the  condl(.ions  anA   Icrms  bo  mode  .lepteaber  10,  193;^  or 
before."       Defendants  and   their  attorney  met  plaintiff  and  hie  attorney 
at  plaintiff's  home  en  the  evening  of     .jpteiAer  10,  1»32,  for  the  pur- 
»•••  of  oloaiag   the  desl.     Plaintiff,   although  pr««ent   throughout   this 
eonfsreato,   leetif ie  '   that  not  one  of   several  documents  that  itoro  pro* 


T<*  PtTttlJflfeliVc   '-■f'  ■   sff'-f!?:?   $t!«  #i««J;)'  ^tti-  r.««  ftriU  riji 

us   at  <i»i;.ir./»vx3>?&-:    rsio  v«i ;    -■•^a^ft^a'j'sT^S  noXJs»9iJi)  IfiQioi^ii-^   adT 

"^(n^  Jd  1   iin/^^lQ  v.d  f}ft3[«?v7  juMMf  tTJid  ixl]UJV  7«^)o  s^d*^       «000«l4  «o^^ 


duced  "hj  defendants*   attorney  and  exaalned  an)   disousaed  vna  Bhoim 
to  hiM$  and    that  h«  Ixeard  nothing   that  was  scrld   9xoept  a  con»rQTersj 
ooneernlag  hie   tax  title   to   the    thioe  lot?  south  of   tbe  eight   leasod 
lots*     He   atated»  how«T«r»    •'they  couldn't  agree   ooiaehow  or  other.     1 
(ion*  t  knon  «vhat   li   was^  l9Ut  I  knovj  they  coiild  noi  a^ree*"       The  In- 
e.1>llity  of   the  partios   to  agr«»e  on  the  terns  and    0(»idition8  of   tlMi 
sale  preoludea  miy  olala  that  plaint  iff*  3  offer  and   the   suhaequent 
negotifttions  resulted   in  a  valid   express  contract  binding  on  anyone* 

Bat  plaintiff *o  inslRte  thatf   aren  though  the  writing  in 
question  did  not  constitute  an  express   contraoty   an  latplier?    contract 
for   the  purchase   of  hie  coal  hualneso  for  t6f000  resulted   froa  defend* 
mate*    conduct   in  eeeuxing  the  lease  ^ith  plaintiff's  aoquieaoenoe  and 
aaoistanoe  to  the  eight  lots  on  which  he  pri^vioualy  had  conducted  his 
coal  hu£>ine@s»  and  hie  dolirery  to  d  fend^ntei  of  a  list  of  his  cuato* 
■ors*       Wo  are  of   the  opinion  that   this  position  is  untenable* 

Plaintiff  had   a  rerVal  le^se  to  May  1^  1933 >   of   the  eight 
lots  in  queationf   suhject   to  termination  on  ninety  dayi  notiee.     He 
owned  one  delivery   truck  used   in  his   coal  bUBlness*   and   there  was 
situated   on  the  leased  preailseB  a  frase  offloo»   fra«e  ooal  sheds  and 
a  seale*     The  three  lota  «Fhich  he  ownedS  wore  'between  the  eight  leased 
lots  and    defeudants*    property*   upon  which  they  conducted   their  Dulldlag 
Material  business*     If  the  negotiations  for   the  sals  of  his  ooal 
business   to  defendants  had  beoa  satisfactorily  concluded*  it  is  re«so»« 
able   to  infer  that  plaintiff  was  profsred  to  retire  frosi  that  businesst 
as  ho  did   anyhov*     It   is  also  reasonahlo  to  as  suae  from  the  eTideneo 
that  if  the  deal  wont  through  it  was  within  the  contenplation  of  tho 
parties  th&t  plaintiff's  ooal  business   included  not  only  kls  g—A  wlll| 
but  the  offioof   sheds  and  scale  on  the  preBlsos*  as  well  as   the  truck 
sad   the     three   lots.     It   is  InoonoelTable  that  wIms  plaintiff  offered 
to  sell  his  ooal  business  ke  contemplated   that  his   "business"   eemprisod 
only  his  prsoaxious   interest  in  tho  loaeo»  which  he  did  not   oron  assort 


.sRO'<cnA  so  ^i^ciei  is«:i[^0ei'  se-'tf^jw  blte,r  a  aJt  fteiXussT  Bnoi^aliogSB 

ha»  ima»i»u»l»pd»  H  *\'U mijuXfj  Aiiv  »a.d«X  wi$  99(iiiif«€»9  aJ^   ^oui>ii09    *a^iM 
»«^«tU8  eXd  1:o  ^ai^i  &  le  a^^jsutbcat-  b  o9  '^e'tIXcI^  &id  ^sikr  «««ft£ixc«itf  X««9 
^xfiiiu  ft£U   to  to{:«!iX  4X  %&ii  9i  •na»X  Xetftc^'?  •  hiui  tltialaS^ 

b»4MMX   idM^^    ^<i^    B»9n994   »-^«v«    :>«niw«    sit  iitsJMw   «^OX   ^S^^   OXfT      ••X«tM   « 

DCixbXJtm  xjtfikcU   bulaw^ti^t^  V^^  ifeiflT?  iic<|tf  «x>^*40tx:;    *«.}XMl>it«l!>b  baa  a^«X 

t^hHtaiuM^  i»tia  xoi't  tcttfinTi  bi  bmiai^ntfi  nam  !ltiinl AXci[  imAi  t»TLtit  »i  9jL4n 
9mi9blm  •Ai  iMirt  «flnraii«  ^  •XUanoiSAi*^  ictXci  «1  tf£  •irufrnA  Mt  *ii  e* 
•jU   lo  roi^jQXrca»^n«o  iu!(^  oiiC^iir  ««v  9M  !is^t»rttii  in^ii  Itfb  •fftf   12  tatf^ 

]|Mi%#  •xtl   «!•  XXvir  ft«  «»««JbM»vt  vjU  II*  •!«•«  ftna  eWj(«   «ftoilto  aAi  t»f 
*«t«n»  lli4(slaX4  «M[«  tMl$  9ldMrlnitm»i»Ki  mi  it     .ai^X  Mtil^    mJLt  bfl» 
lMNii««Br»  "««6fii!!t0tf*  «iff  iml*  h»#«X4|>ni^««f>  ^  Bonlnvcf  X««»  «iif  XXoii  0 


-6- 

i»h«n  he   waa  ordered    t«  r&eate  the  prcaltag,   and   the  list   of  kit 
eve toners »  without  erea  his  good  will* 

Pleintlff  had*  &t  beet,  but  a  brief  uneertala  tenure  under 
hlp  lease  of   the  premleee,     ^:hen  defendants  first  broached   the  pur- 
chase of  rlaiB'-lff'e  hueineeej   they  stated   to  hia  th^t   they  ><ould 
conaider  it  only  in  the  event  that   they  coiald  secure  a  lease  Iroa 
the  railroad  company  which  owned   the  property.       a11  that  plaintiff 
salt?  he   could  or  ^ould  do  concerning  the  leaste  was  to  suggest  to 
the  railro!>*.d  officials  that  the  letise  he  given  to  defendants,      vhon 
plaintiff  suggest  Sid   to  IhB  railroad  people  that  the  lease  ho  made 
with  defendants*   and  when  defsndanto  secured    the  leKiue*   ic  was   In 
anticipation  of  the  sale  heing  consumcoatcd  hetv^een  the  parties*   as 
was  the  delivery  of  his  list   of   customers  by  plaintiff   to  defendants* 

The   'evidence  is   oonoluelve  that  defendants  did   not   even 
receive  the    good   will   that  usually  accoapaaies  the   sale  of  a  business. 
Without  plaintiff's  good  will  and  t^ith  hie   active  participation  in 
the  establiehment  of   3vindler   a&  a  neighbor   oonpeticor  of  defendants 
in  the  coal  bueiness*  ev&n   though  he  did  deliver   a  list  of  hia   ousto«> 
aers*   it   can  hardly  be   said   that   snme  would  be  of  much*   if  any*  value 
to  them. 

y?e  are  of   the  opinion  ihat   the   leaoo  of   the  prcmlseB  by 
defendants  from  the  railroad   company  and    the  mere  delivery  to   them 
by  plaint  if 1  of  a  11 »t  of  hie  oubtomers   In  anticipation  of  a  valid 
contract  bat>veen  the  partlea  did  not   constitute  an  acceptance  of 
plaln&iff's  offer   to   sell  his  coal  business  as  embodiad    In  the  writtom 
memorandum.     It   conclusively  appears   that   the  oefendants  neither 
accepted   nor  received  plaintiff's  ooal  bueiness*   and   therefore  no 
contract   for  the  purchase  of  his  business  oam  be  implied   from  the 

facts  and   ctreumstanoes  d inclosed  by  the   record   In  this  ease* 

Other  points  hava  be^a  urged*   but   In   ih .-  vio.v  vre   take  of 
this  CQuee  ^e  rieem  it  unnecessary  to  discuss   them. 

For   tho  reasons    indicated    the  Judgment   of    whe  Superior 
eourt   is  affirmed.  ATFirJIiD* 

'Jflend ,      ,  J,,   and   Seanlan*  J.,    concur. 


•  i^KOAJt^xitf  n  lo  «»XAie  ffi'fll  »elci«q^^S9<i3   illi^u»u  ijudi  LUhi  {»ooi  £ii^  dvj;99»t 

9JilMr  ^xaz   is   «xisiMK  to  »4  tluo'^v  isits^fia  iadi   hla*  ini  %£hiad  nso  4i  ^mtam 

^aeid^   0  3 

%ii  uviaa4ti«tui>i:t  ea  t<$uii^nja.9o  i&tt  uiia  adi4a«<i  wit  jRUio*i»<f  iftjivixzc 
ff«4t^i-xw  »i!iw   aJt    vM9ibotfia»  «»>    «a:«»nia«i)«(  Xawo   vJiif  XX9a    oi   ^ollO  «*11ii:JAi«Xt 

or;  f^tv'iiifxstk^   bs\A  ,  a^^ttl^^wd  i«««  a 'tli^fiinXq  l;»TJ:t*3«i  ton  b»if»904i 

<i»«i8«  tMtf  Mk  <»«se#«>«*r  mf^  ^  ^4Kt(*Xo«ib  neonalMOtfeTlo  tern  a^oi) 
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RUBIE  RIDDIPORD  POWtiER.      ) 
Appellee,        ) 


TS, 


)         A8*BAI|  SflOljkWPERIOR    COURT 

) 
Aopellant,      ) 


)  "  t)F   COOK   GOUKTY.  , 

WILLlAii  E.    POWi).^,  )  I 
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kJft.    PRiiiaiDIi\a   JIJiS'i'ICK  0»OOi«iiOR 
DSLIVIRKB  THE  OPIl«lOIv   0*'   THS   COURT. 

By  this  appeal   the  defendant  seeks  to  Tereree  a  decree 
of  dlToree  entered  in  olaintiff 'a  favor. 

The  record   discloeee   that  on  S'e'bruary  6,   1934,  plaintiff 
filed  -jer  ooffipiaint   for  divorce,    charging  that  defendant  had  been 
guilty  of  extreme  and  repeated  cruelty.     Defendant  in  his  answer 
denied   the  acts  of   cruelty  charged  against  him,    -^id  derjied  that 
the  parties  were  icarried  on  DeeemlQer  S,   19  21,    as  alleged   in   the 
bill.      He   asked   for  a  Jury  trial.      A  jury  ^fas   impaneled   to   try 
the  question  of  whether  defendant  had  been  guilty  of  the   acts  of 
oruelty  charge*.      The  case  was  heard  June  2S,   1934,    on   this 
question;    the  ,1ury  returned  a  verdict  linding  defendant  guilty  of 
extreme   and  retjeated   oruelty  as   charged    in   the   coinplaint.      /ifter- 
war4  the   court  heard    the    caee  on   the   question   of   the  property   ri^^Jtits 
and  the  eustody  of  the   ohilrl   of  the  parties,    nnd  July  26,   1934,   a 
decree  was   entered  in  plaintiff's  favor  awarding  her  a  divorce,    the 
eustody  of   the   child  and   |200   "back   support*   for  the  minor   child; 
that   there  was  also  due  plaintiff  for  her  solicitor's  fees  $37.50, 
which  defendant  was  ordered   to  pay.      iiio   alimony  was    claims*     and 
the  decree  forever  released  and  diseiiarged  defendant   in   this  respect. 

The   eoaplaint    alleged   that    the  parties  were  narried  on   the 
9th  of  Deeeinber,   19  21,    and  defendant  was   oiiarged  with  nets  of 
enelty  on  October  20,   1932,   October  15,   1933,   October  Id,    1933, 
•Bd  Aioveirber  15,    1933,      On   the   trial   of   the   case,    on  motion  of 
plaintiff's  attorney,  plaintiff  was  given  leave  to   amend  her  oom- 
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iudS  ^•iMb  ha»   ^ausi  ^siiIa^^  &9iT8ffs  x^^^<^^   '^o  a^o«  oxi^   b9i(iiil> 
tuit   at  ftajiStllA  as   ,X^  cnrftaeaeC  no  haltuaa  eitcw  •9l;t't«e(  «i<riJ 

'to  s*o;p   *>tii  to  ^rf'ilxnii  a»i9cf  lunA  ^fl08fe.TS*i«b  lerfi'trfw  to  aolJrusw;-  »iii 
6ltiS  ao   ,*S«X   ,SrS  »aijt   «>nA«x!l  o*w  s^ao  ^iiT      .ft«atarfo  x*-E'»wi;o 

•^it^li   x***» <!*>'*<'   **^*   ^0   noX^a^ii;^   »*j*   no  •3«3    9*W    bT«»ri  ^tuoo   •iI*  M»W 

»r(J^    ,%Qtori.h  M  t»ii  fj^atbrnffiA  ^oT«*t   m*'Yiitntittiti  Hi  h^inine   r«w  ««t««b 

jftXirio   "HoAlca  9/1 J^  lot   ••*"X*rcrw«    i£««tf"   9Qf$  Jbita  JbXiito   eUt   to  y*©***** 

,Og.VC%  ••el  •'rrotloXXoa  i^ri  To'l  tliJnliiiXa  »cb  oaX*  •mw  •X9sit  isHt 

hem     kmtUMlt   saw  xoomIIa   sn     .XM  •^  l>»t»i^tc  ««w  iruibnftlfth  fftlxfw 

.^&oqa«i  mitii   kM  iajRhMfb  t9»ii:ii»Mlb  htm  fu^lttt  t^vno't  •••xoAb  •if# 
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plaint  by  alleging;  that  the  date  uf  the  marriage  was  Deeember  13, 
1920,    Instead  ol'  Decemher   8,   19 SI,    ao  had   theretofore  been   alleged. 
Plaintiff  was   also   penuitted  to   amend  her  bill  by  alleging  another 
aot   of   cruolty  as  haying  occurred   on  i^oveciber  1,   1930, 

About   a  aiouth   after   the   trial   of   the   caee   and   after  the 
jury  had  returned   its  verdict,    plaintiff  on   July  19,    1&34,   by  Icavt 
of  court,   filed  her  a<uended   coiaplairit  setting  up   the   date  of  the 
marriage,    the  same   charges  of  cruelty  ae   Bhe  had   set   up   in  her 
original   coEipliiint,    and  xuore   specifically  praying  for   a  decree  of 
dlToroe.      rhe  prayer   in   the   oii^iual  bill  was   that   the  marriage    "be 
annulled  and   set    iifide"    aiid  for  general    relief,      'xtie   aiudndaente 
to   the  original    coiaplaii-t,   which   the   court  peruiitted  to   be  itiade  on 
the  hearing   of   the   ca«e   before   the   jury,    as   above   stated,   wero 
never  in   fnot  mado,  but  both  parties  tried    the   case  on   the  theory 
that  the   amendments  had  in  fact  been  made.      The  amended  oomplaint, 
however,    inadvertently   followed   the   original    complaint  in    charging 
the  date   of   the  laarriage   and   the   acts  of   cruelty,    therefore   the   aet 
of   cruelty   charged  on  iiovember  1,    1930,   was  not   included  in   the 
•mended  complaint, 

Ihe   defendant    contends   tiiat    "ho  ground   for  divorce   was 
alleged  it>   the  orii^inal   or   boaended   coiuplaint, "    and    the  argument 
Stems  to   be   that   although  plaintiff   charged   specific   acta  of 
cruelty  ic  her   complaint,    "she   could  not   claixa   that   the   assaults 
mentioned  were  of   such   an   n^^vrav-ited  nature   that   they  could  be  re- 
carded  as   extreme  and   repeated  cruelty.      It   is   Bubailtted    therefore, 
that  no   cause    ifor    ^Sivorce   waa   alleged   in    the    complaint.      The  mors 
faot   that   a  person    is    *bruifled'    or   even    'greatly  bruised, '      or   is 
mads    *Bore'    does  not   iLply   that    ahe  was   treated  wltn    'extrens 
cruelty. '"        The   complaint   alleged   that   on    the    apeoifis  dates  men- 
tioned defendant   struck   plaintiff   on    the   ara>s,    body  and  fass, 
leaving  her    sore   and  braised;    t   at  ne   threw  «  laoip   at  plaintiff 


,b«S»IXj8   cMSif  diioloS^todi    bfid  SA    ,ISCX   ,e   tadsftoeC    to   bwaieai    ,08tX 
tftjtron*?  s«i3f»I£fl  ^«f  £Hd  led.  fcrwmii   o^   f>«»4^Ji*irs«n  oaXft  B4»,v  t'SltfniiiX^ 

evjioX   ^tf   ,/'t4l'X    ,«X  X'^^^  ti9  TiXiaJMlq    ^iolbi^v  ail  b^atuittt   b*,si  x^trt 

9,ii  "ic   »Ji:b   ojqI   rrij  s«-i^*®s  inlisXqiattO   &*t>n«iw«  ^©ll  AwXli:    ,*7uoo   to 

-X9il  oJt  qv   ies   &«£i  »iia  «i«  xiil9iij'Xo  'to  ss^ijb^   »uLse  oxl^    ^^s^^liiom. 

9J'     9  v<>XltAiB   fliii    ^Ajdi    ftjBV    XXi^    XAUl;^ltO    »iU    xXi    IS^AT^    Bt£i        .dOIOVift 

,iai£Xqaioo  JboJbiiAJEOJt  9 At      ,9t>^ai  aeod*  io^l   ^nX  b&il  Bieancbatttm  stU  ^adi 
aotgiJBiio   Hi  iai&JLti^OQ  X*ai^Xio  •xW   bowoXXo't   xlin^tiaYbBai    .is-vswori 

•n.j    al   tohttXaal   *oxi  ,      <1    ,1    wrfiaw/otl  no  A«art«i{»  x'''^*'^^^  '^^ 

.;^.u«Xqaioo   f!>9f:i9isa 
a*w   '.diovXIj  lot    f.ru.'   1  ■,   ni'I*    t&il^   •fcao,^tloo    j.i^Jbatlob   Oiil 
l.iv  I.  I,     ?n.       '        t  )OtUBia£   no   Xani^ii"!©  »^i    iX  Jko^^XXa 

:<rti'Dc:7:3    ft?^.,  .'iXJtilitXq  li^uoi'UXe'   i«xiJ   «(jr  o4   omooo 

:Ji:n  buiArmTi^a   lu  ^ov  6»noX*n«fli 

,e-io'i  .tiijli'iu  .Y.^^I'^i^io   ko;f«oq» :  m  ajs   bofca«l 

e•l»•^  iiJi  B£)^  eoiorlb  lato  ovu^u   on  l«il# 

bI    .  ,  i4  \X#«oaa'    ii9v>    to    'fc»«Xinor'    si    no87'^r    jc   tmtli   iotit 

«fli©:rJx9*    i1*lw  fco^jBOn^   a^w  t»ile   iiiilj   X-^*;'^!   ^on  -toa*    *^^^ 

-ma  ••^•h  ©X'tXoaqa   »iii   no  l«ri*   £>©5i«»XX*  #niJ»Xi7BOo   irQ         "•  .^:rX»iJt« 


which   struck  her  on    th«?   brpaat   gre»tly  Ijaruielng  her;    that  h»  klok«4 
her  on  the    shin,   bruising  her;    that  he   struck   oluintlff,    caueing 
bruises  on  her  body,   face   and   arms.      These   allegetione,    IJ'   they 
were   proved,    ar<»   certiirly   aufficl?>nt   to  warrant   the   court    In 
granting  plaintiff  a  (lirorce.      It  ^as  not  npceseary  for  plaintiff 
to   allege  in   detail    the   evidence   that    she  would   adduce   to   prov#    the 
charges  made. 

Def endauat  next  says  that  althou^  plaintiff  did  not  actu- 
ally aaend  her  coaplaint,  as  the  court  permltts^d  her  to  do  on  the 
hearing,  yet  since  "both  parties  tried  the  case  on  the  theory  tuat 
sueh  amenlBJieut*  had  been  made,  the  asiendaierits  vfill  he  regarded  hy 
the  court  as  having  been  itiade.  We  think  this  is  a  acund  contention 
and  obviously  plaintiff   does  not    contend   to   the    contrary, 

A  further  point   is  made  that  plaiatiff ,   hy  filiac  her  aii.«nded 
•omplaint  after  the  verdict   (shoeing  the   date  of  the  marriage   to  bo 
December   8,    1921)    which  was   ii^conaistent  with  tiie   evideiice  which 
•howod   tJiat   the  parties  were  Karriad   Decewber  18,   1C20,   and  oliial- 
nating  the  charge  of  cruelty  of  l^ovember  1,   19  30,    cnarigod   the   cnargot 
tf  assault  which  wore  heard  before   the    .jury   sand   alterod   the   ineuoo 
between   the  parties,    "and  therefore,    she   atiould  be  denmed  to  have 
abandoned   all    ri»;ht   to   a  decree   for  dlvorco  on   said  verdict." 

It    is    true   that    the   pleadings   in   this   case  were  vf^ry  b.«dly 
prepared  by   counsel   for   plaintiff,      ITie   original    coi^iplaint   alleged 
the   parties  were  uisrried   on   December   3,    It  21,      on   thp  hearing  beforo 
tho  jury  the   court   allowed   plaintiff's  motion   to   apiend  her  compl'ilrt 
\j  ehant^ing  the  date  of  the  marriage   to  December  Id,   19:%,  and   adding 
tho  aot  of  cruelty  not    referred   to   in    the    coi&plB.irjt ,   naibaly,    io'veo.bor 
1,   1930.      Neither   of   these   aiaondwents  was   actually  n.ado   although   tho 
oaso  was  tried  ou   tho   theory  that   they  had  boon  vado.      iibout  a  moKth 
lator  plaintiff  obtained  leave   to    i'ile   an    amended   coiuilaint,    appar- 
Mtly  with  a  view  to   prayiac  »»v   speoificall^  lor  a  decree  of  divorot 


;fAiRu«3    ,llJtJai«Xq[  jiDtni^a   tri  *«rfl    'tad  ^niaiirKf   ,  Hi:^'B   »rf*  «o  i»ri 
ttl  i'iuQS   ads  iatii.'x»^  of  ia^HiYtiJB  xlals-^ fttto  9tg'    ,*»rotff  9t«w 

-jLf^^A  iou  &i&  Vlit^ftiJiXti!   f<|A;Gfi.}X«   ;f«.>1i   bx»«    Sx9a  t aBtaBt^Q. 

.>£-x«ijtatK>   it£Ur  eS  bimino9   d^on  8«o{>  *ni#al«Xq  xlnuolrdo  hae 

h9i>cv»c.i    •:  ,  xW   *6^  I  si   d£iioqr  I9xiiiut  A 

94  c:>    »ar>iiii  g al tro ri» )   ttttbr^r  •Ai   •xsi'l*   tal«X<rao* 

d&l£i»  »cn..-  tsienooAl  a«w  riolflw   (XfiSX    ,8  f»dia*»»(I 

-idylls  fcoB    .-tJV:^  rAd.iT»o»(i  fcpxTXfici  aiftw  aslliiig  aiW  #jixU   fearetfa 

aas^jcififi  eAJ  ftp,.  i«,>cra»ToiA  'lo  ^ J 101/10  *to  sgierio  adt  gfil^aa 

aai.s!«i   ftiiJ  b^r^iiu   has^  \'Si't  adi  aio'ted   Meeri  »i»w  /f&iriir  i^Xuaaa*  ta 

tT*  'rXuoda   »ji«    ,»rtrl«n»riJ'  ^tol••    .nolttiarr  afW   naawtarf 

".^olMey  i)i«e   «o  aaTovlfc  tol  »aieot  a  0*  ^lij^lt   XXa  ^aao^^ctfa 

xCl/w  i  i(i*v  oiwv  9aiS9   aiiiJ    ai   «sal^/^*'Xq   ©jrt*   ^aitt  airxi   el    il 

b-»..,oXX£  rjo   Xijxtjglio  atfl      .'t'tliaXalq  %9't  Xaanwoo  y;rf  ha^aqaYq 

artolad  j|al'i«»ri  ojJiJ'  n  ^    ,fc  ^aduwoad  no  ftalmtfiw  »:t«w  aaltTBq  •At 

t  il    i.':r:o»  "««>xl  J>a^  ulJ'Ctu  a'llllaljBXq  bawoXXa  #*iuao  »ri*  Y^«t  •*** 

,tilJ»ib«t   b;ta   ,  ul  ■iin1fa9S>9(l   oS   a^lttao!  oAS  *io  •iAb  •tU  :^at^aMAii   xd 

iadu>«/v  '>i'-i   al   oi  J^aiiolar    *on  xlXawio  lo  *0«  aiW 

arfi  fi^i  ){>i-..i  x-^XMXJi-ofi   ABV  a^aauLbaaA*   aaaiU  lo  ^•^t^it'I     .OCCX  «i 

AiAosa.  M  -uod^      .atiAA  aaarf  btai  xa«W   *aK*  x^oan;t   aiii   no  fcalii  a«w  aaaa 

-aaqqs   ,i'AiMi.<.i^oo   ftabnaaa   aa  •lit   ai  araaX  ftanl*^rfo  tltiaislq  t^Sml 

9Vtorib  la  »%io9b  M  tot  ^IXflalllaBcra   aioffl  9 alga's «  0^  ^»»-lv  «  ^*^*  xlfo» 


and  other  matters;    and   in  nlaoe  of  the   amended   corAolalnt   sotting 
up   the   correct   date  of   the  marriagt   and   the    eoeclfie   charge*  of 
cruelty   concerning  which   eyldoneo  was  produced  before   the   jury, 
eoonsel   apparently  wont  back  to   the  original   complaint  and  mado 
tho   same  mistakes  that  were  made  in   that   eostplaint.      Ho  far  as  wo 
haro  "boon  able  to  ascertain,  however,   no  ooint  was  fjade  in  this 
respect  on    the  hearing,     lotn  parties  tried  the   case  on   tho  theory 
that  plaintiff  was   seeking  an   absolute  dlTorce;    that    she  was  allog^ 
Ing  the  mnrtiage  occurred  December  18,   1930,   and  that   defendant 
was  guilty  of  cruelty,    the  firet    act  being  on  Lovember  1,   1930. 
Both  parties  haring  tried   the   case  on   thie   theory  without   complaint, 
defendant,    after  he  has  been  defeated,   will  not  be  penaitted  in  this 
court    to    shift  his   roeltion  v,xid   for  the  first   tijne  here   contend 
that  the  evidc^ico  do«*s  not   conform  to  tjie  allegations,  of   the 
amended   coiriplaint.      The  issues  wero  properly  triv^d  and   si  though 
the  pleading  was  br.dly  bungled,  we  will  not   disturb   the  decree   so 
as   to  penr.it  a  better  record   to  be  nade  on   a  retrial  of  t)ie   easo. 
Lyons  V.   £anter.    285   111.    336. 

Dofen<^ant   further  ccntifnde   the.t   the  Terdlct,    finding   tho 
dofendant  g^!llty  of   extrezre  cruelty  as  charged  in  the   ooirplaint. 
Is   contrai*y  to   the   e-ridence.      And   in   support   of  this   counsel   »mj 
that  plaintiff  testified  dofcndegnt   assaulted  her  on  KoTember  1, 
19^,    and  that   she  was   corroborated  by  two   witnesses   as   to    this 
occurrenco;    that   th^   second   assault  was  on  October  2c,   1932;   that 
plaintiff  testified  on    that   date    she  wa»  driving  with   defendant, 
tnat  he  got   angry  and  hit  hf^r  over  the  nrcs  and  legs  and  l*»ft 
bruises;    that    she  was  not    corroborated  as   to   this  ocourrenoo;    that 
plaintiff   testified    the   third   an'sault   took   nlaoe  on  October  1*5, 
1933,   when   defendant    throw  ryad   struck  her  with  a   "wrought   iron 
laxq^*,   which   struck  h«*r  in    the  breast.      Plaintiff  was   oorroboratod 
in   thiB  m-ittpr  by   the    testiniony   of   tho  11   yc^ar   ol-l    dnujcbter  of   tho 
partita;    that  plaintiff  teotifiod  tho  fourth  assault  ooeurroA 


■.c<;:-4.^    r  -  if^ic...,.^    ^ , — ;  »£ii  lo  •9«X«[  al  ban    i^'itiiam  t^tito  httm 
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ui  oQjoQ  ea   ,i<»r«v70A'  ^£U«>T9oa«  o^  ^X^fa  ii9«tf  9T«x£ 

-^•XXi?   «5JEw  ddiB  .^..      .        -*«Xo«c(«  as  8atil?>«»  •«¥  11i*ai:«Xq  J^«ri* 

;^afi^^»tfs^   jf:^  ,    i'  T$cfi%»o»Q  b^rttsooe  e3*;i;tt£a  •xi*  3«1/ 

ofl   *«i :  ,^;tl«ina  "io  x^Xlirg  «*■» 

fl^^i/oxfi'X^r  bout  b»Ii&  xttfifjtcta  •'S!»w  e«jj8eJt  eiiT      .^ni^Xmabo   fc«bnoB» 
,,!!)       v,;«  roit   iii'9  »w   jj^^t^iutd  xXbi^rf  s«w  3aif}«<>>Xcr  wit 

.dt£    ,iXl  flet   .i^ifnua   .V  anOTJ 

3.ii       li^-   :ir    ..*..'•  -MiSilJ   a  has  ^090   x^iiJ-xu'l  ln«&n»t«G 

,  '.u.'.Xqr,iOO  lj;^X««tO   •'3»liX9    to  x*X4a.^    imtir^'tfib 

xme   Xesiuf09  ^iiii    £<>  J %i*n(i'*&   al  baA     «»oa9l)XTrft  eii^   oi  x^andaoo  ai 
«ToS4  n  iliui^nr.jb  i -^uib t^ftlmb  b'9i^ltB%i  tttialaSiq  tArii 

t^^.tdt-xadanioo  a«w  «£(a  ^«xi*   ban   ,0f.9X 

i-.*uioi»u   .*«j  a*;<v  vtXiiacaa  kaoo«a    ^il*   J4aH*    {•anetTijaort 

!/»£>  iiii'fi  ^niv Itb  aaw  •^ia   ft4j»ft  ijnv^   ao  MlHle»t  ltlialjaX<i 

x?»r(  titi  hem  TxaoB  log  »rf  imtii 
;•  ;f*    ;»OiT«  iti'ooc  '   a«  b^»io'i0ft9o   iaa  bh^  aria   >«ri^    ^aanlmtf 

A  aloM^x^a   *i«5   ntkXAJt   tfmbmt»b  J»<t»r   .CBW 

1/  t,  -  )cio:-       a»w  tUjai«X^     ,liiM»wtrf  acf^  nl  «->jdl  atoint^a  ffoJrff  i,"§auiX 

>Xo  ifi^^^c  -tX  0#tt'  te  'iaoalJft**  »*W  t:*  ftttm  zUU  nl 

battuxmo  iliinAtim  iHruot  mtit  b»ltltBBt  tttiaUitx  imdi    \m9ltxm^ 


October  13,   1933,   when   defendant  kicked  her  on  the  shin  and  bruieed 
her.     Plaintiff   ie  also   corroborated  by  the  daughter  as  to   this  oo- 
eurrence.      Plaintiff  testified    th&t   the   fiftJn  assault   ooourred 
fioTember  15,   1933,  irhexi   defendant  pounded  her  and  hit  her  on   the 
faee  «id  body  and  left  bruises;    that   Bhe  notified   the  hotel   clerk 
where   they  were  living;    that   a   representativ*  of    the   hotel    called 
at   the  room.      He  testified  that  on  the   evening  in   question  he  re- 
eelTed  a  call   to   go   to   the   room  occupied  by  plain ti if   and  defendant; 
that  he   "heard  a  coiviraotion  like   somebody  was  knocked   a^^ainst  the 
door,"   -    that  he  heard  plaintiff   say,    "Keep  your  hands  off  of  me  - 
leare  me   alone   and   get  out   of  her^;'*     that    a  few  minutes   thereafter 
defendant    came  out   and   the  witness   followed  hii.    to    the  lobby;    that 
a  few  minutes  later  plaintiff  csLlled  his^  and  he  went  to  her  rooa; 
•he  was   crying  and   appeared  to  be  upset;    tnat  plaintiff   told  hla 
defendant  had  threatened   to   take   her   Jife. 

Objection  was  made  to  this  latter  statement   and  the   court 
told  the  witness  to   give  the  aotual   conyereatlon.      Xhe  witness  then 
stated   plaintiff   told  hln  defendant  had   "just  l::oat  her  up**   and 
threatened   to  kill  her.      There  was  no  objection    to   this,   nor  any 
motion  to   strike  out   the  OTldenoe,      The  first   part  of   the   teetlmeny 
•f  the  witness,    as   to  what  he  heard  outside   the   room  door  and  what 
ho  saw  after  going  into   the   room,    ^ras   competent   evideneo   and  tho 
objection  was  properly  oTerruled.       iie   furtner   testlibony,    out   of   the 
presence  of  defendant,    ^9  to  what  plaintiff   told  hint  was   incor.petent 
but   it  was  not   objected   to.      Defendant   denied   in   detail   all   bcto  of 
cruelty   charged   against  him. 

Tho  Jury  saw   and   heard    the  witneseos   testify;    it    found   that 
plaintiff  was  guilty  of  the  acts   of   cruelty   as    caarged   in    the   ooa- 
flalnt.      This   finding  waa   oonfirmed  by  the    ohanoellor,    and  upon   a 
OOBsideratlon   of  all    tho   OTldenoe   in  the   record,   we    think   the   find- 
ing was  warranted.      Certain   it   is   that  we   are  unable   to   say  tho 


•00  ulsii  oi  8«  taixf^uab  tnii  x^  ^f ^aiot/cmoo   o«X«  «1   ItiitalArf     .toil 

^•irtuooo  JIw«a«js  i^';f'irt  »ri;f   Jjurf;?  bsi'U^ssl  t^l&nxBlH     ,«o«sTtitJO 

•iii   no  «9rl.  itd  bii»  tettl  h^baaoe  d'tiBhtt«"i»6   aefitsr   »f.^,<?X   «£I  tiorfia^voli 

xieXu   Xft^oxl  Bilt  b^lXlS^ti  ftjls   l«j^    je^siuicf  rtdX  Jbot^   \^&o<f  ban   »e«l 

-91    ?>xi  nol^eaup   nl  sninere   «if^   no  ^^d!;}   boXmsai'   »H      .otoo'x  9£f;f   ^A 
jj-nefciiip't®*)  feia*j  "ftij^rij  2.f»Xqiuooo  oioo-i  Sil*  ci   oji  o^   XX«i>  «  Jb»vl»» 

-  »ai  'it)  "tlo  &t>iifiii  "xticiY  <S«>»>5''    »"?;•»•  TttSRluLq  hi&iid  ati  iadS   -  *,icoob 

-x^l'tcfliridi  3«.t0nXiB  ml  A  tmtii     '*;«rT-»xi  to  ^fuo  It's  ham  •jSoXa  md  •rAtX 

*«ji^    ;X^^^ol  ■9i'ii    ^}    -iff  &droXXo'i   a«»fl^lw  «riJ-   fcru*   ^wo  »k«5    ^nAl!>n«»l9j^ 

;noan  r^d  o^   #c»«  i»d  h«&  iisia  l»9XX«o  ttl^nlaXq  tstj^^X  «A#uaJriK  wot  e 

flttrf  f-la^  Vtiinlmtq,  iMt>i    ;<t»«qu  ffd  o^  ft9tiSi»q<fB   ba«  sa^Y^o   saw  •£(• 

.©'lii  teri  93C^^   o#  !b9n9ia9>iAt  bBd  SaAba9t9h 

Ibcttt   "q-JJ  loil  i^d  ^    .t«jLf(;"    {usd  iOBbntil^t  adn   bLr,f  XtHtaitittf  fc«#Ji^« 
Xnje  lOii   ,9XiO   o,t   fiello<>hrfe  en  «4*v  9*toxfT      .itsri  XXi<  o^  btOBta^tdi 

tjedn  hnm  ntttol^  Jioo'X  ^AS  ubii»itso  bta^A  9d  tathr  oS  •«   ^aasnih?  axli  to 

lfifij'9ai.-io&!'J   a«w  iaXjrf  bXe*  ftl^fiicXq;  *«ftv  ot  ■«    ,iru«fta»l»ft  lo  •8rt»«9'xq 

.flKir!   tanJlKj^   fc«3ijiri9   t^-^^*'^ 

-bnll  st£W  laXild   »v  ,l»i«ei»'x  mdi  til  •«n«biv«»   •!!*   XX^  to  noiJ«»«fcl«noo 
9ii*  x»B   0*   9l(faau  •itt  •W  i»sii   bX  il   nl JstrteO      .b^^flAfxaw  a«w  sal 


fiadlng  wa«  against   the  iaanifeet  weijtht  ol*  the   evidence, 

A  further  point   is  made  that  the   court   erred  in  decreeing 
■that  back   au-jport   Tor   tiie   child   oe    mid   to   the  plaiiitil'f ,    -xnA   that 
defendarit  pay  her  peraic*rient   attorney's  fees   und  aioney  I'cr   the   sup- 
port of   the   child,"  and   it   is  argued  ti^at   the    evi>^ence   siiows  defend- 
ant was  indelted   in   a  large  amount   and   that  plaintiff   testified   she 
had  real   and  pergonal  property  "but   refused   to   foive   its  value.     ??e 
think  there   is  no  merit  it.  thie   contention.     Befendarat  had  been 
liTing  at  expeneive  hotels  and   clubs;    certainly   tlxe  amounts  he  ?&« 
ordered  by  the  decree   to  pay  are  very  E.-all, 

The  decree  of  the  Superior  court  of  Cook   county  is  affirmed, 

DECREE  Ai'FIKiJED. 

EcSurely  and  tatehett,   JJ. ,   concur. 


,  1^9  wit  tiff  a  i  vtfraydo   itoaC  to  ^tii©»  •xoi'i»G«i)&  oii^   t®  »«»aos-fo  trfl 
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SDVUii  B,   B0KIL,    a«"   Tru8te«,    etc,, 
(j?lalntiJf)   Aj)peXiant, 

VBSZSUB  urns  CO^PAiaY, 

(Defendaat)   Appellee. 
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SsS.    PRSSIDlifG   JUSTleS  0»eOi«i^OR 
il^IYSSBlD  '0m  OPiiflOii   Of  Tins   COUH'i'. 

Ihis  aetldn  i«  broufei^it  by  plaintiff  to  rftct)v«r  H2»,J>87,1» 
elalmed  to  1t>e  "th*  diff«r«ne«  i»et^ean  the  magasjjries  «SeliT«r«<l   and 
those  paid  or  acoounted  lor« "     The   defendant  deni<»d  liability; 
there  was  a  trial  "before  the  eourt  «lt>xeut  a  Jury,   st  finding  aad 
jvdsment  In  defendant  *ts  f^vor,   and  plaiutlff  app<%ala. 

The   record  dleeles«a  tuat    the  DuPont  Publlsiiinii  oo, ,  a 
eerperatloB,   ;publiened  a  laentiiJLy  maga^lcie  ioiovm  as  *Uellege  Ceiaies" 
and  on  Pce«'isb«r  11,   19  25,  wrote  .ief eidtjint   a  letter  in  vhleii  It  ap* 
pointed  defendant,    Western  ^ewe  OoKpany,   ita  agent  for  supplying 
the  Bungazine   to    the   trade.      Xhe  letter  stated  that   the  DuPent 
eotnpany   *furtiier  agree   to   bill   this  publioatiou   to   the  %K&TBSUii 
nrtS  QfMBASn  at  2X^  per  copy,    imd  to  pay  ail   trsun^portation  in 
exeees  of  one  oent  per  pound  on  quantities  shipped  to  Branohes, 
and   tb   credit  all  unsold  copies  at  21.|-<  per  copy,    uno   ta  pay  in 
add  it  lea  2  een^ts  per  pound  to   eover  expenses  on  sueh  unsold 
eaples,  *•• 

'Hiis  agency   Is  giTon  vith  the  andarstandiag   that  flB 
nSTXKli  iiiHi  CkjU9AH1    ie   to    supply  our  publieatlon   to   dealers"   at 
•ertain  designated  prieas,    and  that  it  woiald  "eand  to   dealers   suoh 
^antities  as  may  be  agraed  upon  frea  time   to   tiiee,   with  the  prlv^ 
lege  of  returning  all   eoplea  that   they  do  not  eell.   ••• 

"THB  intBTBBl  SSWg  GOUFJJFl  le  to  sake  settlenent  for  the 
first  number  dellrared  to  then  after  reeeipt  and  publi cation  of 
tbe  fOUAXM  number,   all  Mbaaquent  aumbara  to  be  paid  far  an  the 
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•q£   il  aain''«  ai   tecf^^si  ^   ^i%Ri}i«'t»f    -^.i^^^w   ,SS9X    ,11  %s(l«i»»*(I  no  htiM 
ttie*^^  ^d3   tttdi  b*S»t4k  t»;riftX  9£ll      ••itoTCi   sxii   oy  ooicfia^ftja  9ilt 

,  3«ficiU!rtii  0^  ]i^i\i\t!j!^n   9*tiiliaMiify  ao  j^auticr  tHK}  Sasi9  9H9  t«  •■•ox* 

.<   "c^q  11^   r-iu>    «x^-^  1^9  ^if^  ^*  a»J.qi>9  AXo«atf  iiji  tlti9t9  ot  ba» 

hji9f»iui  iutufi  wo  9m^imitt9  it9r99  9i  bmuaii  fq  9im*9  'f  ti^t $ihbm 

tm   "9X01^^^^    Ki   AoX^iioiXtrMl  «W0  xliZ<lU9   9i   tl    TiUtXi^S  89XJ1  '4HST8IW 

iteuv   «'(«•.  <>a««**  *XJi«w  il  tm9i  inm   (•••Itf  l»«^«Q^l««t  ai9ii99 

4viifr  ou.'  ,««tiJ  •#  9tdL9  atnt  a«q«  ft»«its«  stf  x/iun  ha  ••Xiiiiuiiif 

«'••    .J[I»a  ios  9t  X9tli   $9tli  ••lii**  XX«  j^mlaimfr  lo  taaX 

•d^  ^<»'t  faoi-»isi»m  9iJM  ai  «i  yuauoo  ents  mrTBinr  as* 

to  ««l#a*iXtf««  kam  ifii»99n  i»#1j>  m/U  •«  limrlX*^  v«4Snni  tatll 
«zfi  n#  Yot   Mat}  Atf  o#  tTt^tawa  imiip994m  li»   ^t94»mn  anOMt  •itf 


•»&•  basis,   all   oopi«s,   regardless  of  dats,   returned  prior  to   any 
or  all  paynients   to   be  deducted   ttierefrom.      In  ease  the  publlcatloB 
is  diseontinuedl ,    or  the  agency  vitiiulraeB   the  VISSIIQItti  ht^Q  COtePAfiT 
is   to  ffi»J(«   svieh  approximate   settlements  I'rom  time  to   time   tiiere- 
after  as  the   sales  in  their  judgment  may  warreuit,    and  final   settle* 
■ent  lour  moriths  after  the  date  of  the  notice  to  dealers  to  return 
unsold  copies.  *** 

■In  the  eT^nt   of  our  not   sending  for  saA  taking   into  our 
•VB  eastcdy  all  unsold  copies  irithin   six  usonths  froia  date  of  pub- 
li cation,   we   autiiorise  WM  WBS'JCiSHif  Mms  COW? ANY   to   dlspoee  of   all 
unsold  oopies  ebieh  they  may  hare  on  hand  for  what   they  will  bring 
as  old  pai^er,   and  plaoe  the  proceeds  to  our  credit.  ** 

This  letter  was  signeA  by  the  XHU'ont  wompany  by  its  presi- 
dent, Ja<nes  Vinc^it  Spadea,  and  «^parently  was  accepted  by  the  de- 
fendant,  and   both  parties  proceeded  to  earry  out  the  terms  of  the 

to  defendant 
:tetter,  plaintiff  publishlBi^  and  delivering  its  magajsina/  to  dis- 
tribute among  news  agents  for  sale, 

August  1,  1926,    the  BttPont   oompany  was  f v  roed  into  bank- 
ruptcy, plaintiff  was  aopointed  trustee,   and  the  publication   esased. 
During  the  time  the  magazine  was  being  publisheA  and  delivered   te 
defendarjt,    the  BuPont  company,   in  accordance  with  the  letter 
abeve  quoted  from,   billed  the  defendant  for     he  magazine      Jie 
total   bills,    amounting  to  #206,625.35,    smd   from  time   to    time  de- 
fendant remitted     to   the  SuPont   company  moneys  aggregating 
#78,999 •30,      Defendant   also  made  a  charge  for  freight  for  oopies 
ef  the  magazine   sent   to   the  dealers  of  |8S33. 86.     These   two  items 
tetml  181,338.16,  which  plaintiff  deducts  frco'  the  total   aueunt 
billed  to   defendanL  as   Above   stntcA,   leaving  a  balance  ef 
♦125,287.19,    for  which  plaintiff    sues. 

Defendant  »ads  its  last  reuiittanec  Deeeinber  22,  1926,  to 
plaintiff,  the  trustee  of  the  bankrupt,  by  sending  its  check  for 
11499.30,  on   the  face  ef  which  the  werds,    "Payment  in  full"  were 
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-uijc  i^   -^^-L-  II*  x^o^tauo  aw* 

II<i    I.-   .:-^<.  .^•.  w«.- -    :'■'-■''''    '  ..X   .**- *w-viiw  ew    ,adJt^AftlI 

V. -!••-■      ■  :'l  ■  -■■'■.'    ^         -ii   .../*..--  'i,vi^  X^^  ihidw  •«iqoo  fcXoano 

-<' :      o5  Xii-i.*: :ri;iiMi;;  aiX  scii^yllsf)   feao   ijUltiBlxdaq  TtUnlaiq  ,««i'#«|! 

-iii  • '  ■'■    y:u"=c.<i')j    ;  ttoHuii!   o^l«     ^v.-    vii    ,X   ^ai.'auA 

oi   iy^i^viL9b  bm  btiuiiiiijq.  :itJ.»t[  taw  aaL^Aaa^  »^  »«il^  •«**  anlattd 

%»i$9l  9M  dii'if  •ai3,Rlrto»»s  al   ,^a«qi»aot>   itittlu^  ,t.'uUba»l*b 

oit^      a.ixsjBa^m  ■         <  'ial>  sjdli  AaXXicf   ^mc-ii   i   Jojup  ftvro^fA 

•*h  snii    93   nittJt;^   m;/x  i    oiu;    ,3'..SSd,608|  «i   goicrtttfoaa   ««XXi<f  Xa]^o# 

^ailan^'i^a^   ax:(»ia<»ia  v:i«t(|isoo   inaSliid  Oiii^   oi     bviii^^BX  tdahMli 

tal^oo   tot   #/ti<t*^  aano   a   alkoaii  o«X&   #a«:Biia*t*(X      .OA,699,8t# 

tawti  ow«   «t««>i  .   <.£:i:^  to  •t9i««Jb  ail^   o4  #a»a  anJLa«B«'B  ^"^^  ^* 

ia««tti  touftafe  \1Uai»ln  xtoidv  ,«i.6eC(X8|  X«^o» 

1«  99.;.  .^i«^a  •retfai  ■«  tinil>a»loJ>  ol  bAXXIcf 

«t9M»  '£q  tfoliiv  rtt   ««X,refi,8fX| 
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trritton,      xVq    Inys  aft -jrv'jird  plu;'.iitif3''s   csounael  wrote  a  letter 
•eknewlsdglng  receipt  oi'  tiie   check,    stating   "Xhio   check  is  not   at 
all    satisfactory^      You   siiow   ori    the    3tateti«nt,   wliloh.  you    sent,    that 
there  was  a  It^l.jf^ce  rlue  or.  October  23rd  ol'  |49«i3,4tit.      You  wrote  me 
on  Oetober  2Xst   tfiat    ihere    then  was  a  IsaXaiJ^ee  of   |6476,7d, 

"I   sut.geet  that  you  get  all  your  records  ii.   shape   nnd  i  «ili 
arrange  to  huve   the   Trustee  go   over  your   records    vith  yeu  for    the 
purpose  of  aBoertaluing   the   correct   suiyount   due," 

Three   daye  afterward   (Decer^tbcr   27,   1926)    defendant  wrote 
plaliitiff 's  couneel   adaiowi editing  receipt   of  the  letter  of  3eceiaber 
S4th,    and   saying:      "lu  your  letter  of  Deceiulser  24th  you   aoknowled^ja 
receipt  of  our   check   tl,499.30  ir-   payraent   in  full    due   the  Dufoi^t 
PuMishiBg  Co.    and  &ade  payable   to  i^dwi/i   D,   Buell,    Trustee   in 
Banicruptoy.     further,  you   say    th.at   the   ohgcic   is  not   at   all    satis- 
factory,   and  you  mention   eode  letters  and  b-iJLanoes, 

"Under  date  of  October  31st  ^9  wrote  you  that   the  account 

at   that  writing,    Rhowod  a  baizajioe  in  favor  of  the  publlaner  of 

$6,476.78.      Ihe   follotring  debits  were   alaeod   against   that   credit 

balance,    and  InToiooo  forwarded  to   the  publieherg  office: 

"October    21«t,  To  hauling  |83,23 

October  23rd,         Hetume  1,415.34 

OBtober  23rd,         Eeturne  54.63 

1,553.30 

Bal^net   Oiiewii  on 

etato&ent  rendered  4,923.48 

Additional  returns  wore   charged    against   the   atove  balance,    as   follows: 

October   5oth.           io  Kctums  51.67 

30th  l,133.t9 

^OTOOibor   6Ul  719.97 

13tlx  l,03&.b4 

ZUth.  279.63 

lioooraber   4th  170.70 

11th  If).  34 

18"^  -- 9>W4 

^3,424.18 


CheoJt   to  balance   -  .#l,499.3o. 


lilv   I  l>aj£   9q&m    nl   a^^o&st   nci^o'^;;   XJLs  -ios  ^OXI  ijetffi   jTae^MS    I" 

Bsii   lol  uox  -i^lv    silyac/oaai    ■simx  f-vo  og  «;);tsi^'xl'  oi^;  ti  •t^nA'X'tm 

ajjfc>*  £v;:a  ots   UQX  ii^^'^  tn^ek&'^^ii.    to  ift?*e»I  "iuo-  y^al^a   bat    ,      ?:■■ 

^S<*^^ ■• 

^u,u<&0,X  it#£X 

1&,WS  lf#08 
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Two   «lay»  lat*r,    j>««»>mber  J39 ,   1926,    plaintllY's  l«trytr 
wrote  defen  larit   etatmg:      ^'XJais  is  to   a,«Jcnowl<»<ige  rtoei7>t  oi" 
your  letter  of  Becwalser  27tb.  %nd  tiae  l3rujit««  deposited  your  o)i««k 
lor  $1499.30,    subject   fciow«!»v«r,    to    the   right   of   tiie   rnistoe   to 
In-TftBtigata   thi.8  matter  further  irt   the  lutuie  if  h«  dpsiras  to   d« 

BO.* 

IfothiBg  further  was   done  until  nearly   seren  years   there- 
after vhf^n,    on  October  18,   1933,   plaintiff  toroufiht    this    suit. 
Ab«ut  a  fflonth  thereafter  nlaixitiff  filed  a  bill  for   discovery  in 
the  Gireuit   court  of  Cook   c  >unty,    in  whicii    it    sougtit   answers  to 
eertaiu   interrogatories,   only  four  of  waich   are  important. 

One  of  these  interrogatories  vas:      How  many   copies  of 
*Csilsg«  Qouiics*      "were  delirered*  by  the  bankrupt  to   defendant, 
and  another  was.  Mow  many  oopi^s  of  *Ccllege  ooaiios"   "were  billed* 
by  the  banltruiit  to  the   defendant,    •beginning  with  the  eionth  of 
February,   1925,   to   and   iaeluding  the  montn  sf  July,   1926,    setting 
forth  the   saais  separately  by  iBontas  and  dates  of  V,iliing?*     !>«_ 
fendant  answered  showing  that  961,04d  copies  of  the  magaxine  wertt 
dtliTored  and  bills  for   this  number  stnt  defendant,  aggregating 
laoft, 635,35. 

Another  interrogatory  asKed   for   the   cost   of   transportation 
*ln  excess  of  1   eent  9er  i9ound  on   quar.tities  of  said  oxagazine 
■hipped  by  The  Western   itews  C«Mspany   to   its  branches,**      setting 
forth   the   eaae   in  detail.      Defendant   answered   in   detail,    sli  wing 
SBeunts  a^gre^atiag  #8838. a6. 

Another  interrogatory  was,    "What  eaah  payoieuts  wsre  i&ads 
by  #esterri  ktmw  Company"   between  February  and   July,   1926?     D«-> 
fendant   answered    tnis   in  detail,    anowing  #77,50u. 

On   the  trial   plaintiff  introduoed  ixi   eTideiioe   the  interroga- 
tsries   and   tns   answers  above  mentioned   aud   rested,    froM  whisn  it 
•9V*»rs  that   plaintiff  was   charging  defendant  witn   the  full  billing 


r 


".OS 

-f»*jC(*i.-i^   5:X«ri,   a-*^--***!    'jtiet^^  iii'Ofc'  sctcSj   3«v  tatjijriifl  ■%sxL.-\i'i^i 

't»  s^icfOd    ,r-'^«:  woJi      :»i»«  ■e^'xoj'.A^^'rta^ni  ss«ii^  'io  sitj 

•^iiLiiit^    ,d^J>^i   .x-^'^-  ^^  <^^  ^aXhni^ixi  hem  oi   ^SStfX   «i;;t«'''xci*'^ 

-«C     *?|>nii.£la  "to  ««♦  «i}-*no«  y,rf  xX##«iego«  wssa   •a-W   ri^©^ 

•9(»v  ftai^-»%iiM  ^dS  to  aext^ea  b«^<>,ld9  t«jS#  aaiwetin  J^^t^vrnflf  #a£!>iX(»1k 

»ciX8«SM!>m  ttmM   t9  9»Xri.t(imgp   no  £iru;oQ   iscr  ^a»6    X  'lo  ««9dxe   til* 
^at^odb    ,Xl«t»f»  n|  Ae^»i?@.aj»  ;i(mtan1.mQ      ,li»i»h  nX  •«••  td^   iiM0*k 

-»(.;     'i'jMtW  ,^Xi.'t  ftiM  yrtiw-jrf^^i  a»««t9<f  *x;"f'q»oO  aw^A  iPtifiuMlW  xt 
•^Doiis^ai  •tii  %Oii»blvA  at  fouvmJtal  TlXiaiMlq  SMtit  9tU  nO 


price  of  the  msigsixlnes,   irwsely,    |2(»6,«25. 3'^,    It^ss  certain   coetn  «f 
transisortatlon   aur'   the  f 77, 500   paid, to   which  it   vHed   the   J'lnal 
eheok   sent   to  plaintiff  Deceraber  22,   1926,    of     1499,  ?iO,    No   credit 
was  giTea  for  any  returned  tnagrislnea,    althoui^  Sp*de»,   msmuger  of 
the  bankrupt,    testified  Baagaziaes  were  returned  weekly  suid   their 
BuiK\>er  caeeked. 

At  the   tim*  ^nlaintiff   r-eted  there  was  also   in   evidence  a 
copy  of  the  letter  of  I>eoember  11,   1925,   written  hy  the  DuPoat 
Publishing  Co.   to   pliAintilf ,   froic  whie'v  ve  have  atoTe  quoted. 
Plaintiff   oontende   tnat   letter   constitutes    the-    contract  "bet-ween    the 
Iparties,    that   it  was   *on«  of   sale  and  return,   ;ind  that   the  burden 
wae  on   defendant    to    show  firet    the    rig'at    to    return   the   particular 
eepiea,    and   then    the  aetual    facts  of  retjrn,      J^either  of  wiiidh   show- 
ings was  ffisdft;*      that   "Under   such  a  contract,    ^itle   in    the  nagazinaa 
yasaed  to   the    lef endant  upon   delivery  and  billings   by  the  plaintiff; ' 
that    "It  was  not    enough  for   thP   defendant    to   sit   idly  by  with   its 
warahouses  full   of    *C»llege  Comlos'   ana  plead  inability   to  sell, 
Bafore  any  copies  were  returnable  it  h'-d   to  be   shown,    Tn*?   »h«wn  by 
the  defendarxt,    that   Uxe  copies   sought   to  be  returned  were  copies 
i^xieh   the  dealers   could  net   sell,**     We  think  tiiiis  contention  oainat 
1»«  sustained.      V«   const  ma   the  letter  or  contract  of  December  11, 
I92n,    to  mean   that   the  1>uPont   Co.    appointed   the  Western  &ew8  Co*    as 
its   li  strlbuting  agent;    thht   the  m&gazinee  ^ere  net    sold   to   the 
lews   oompany,   but  were  merely   delivered   to   it   to  be   distrlluted; 
that  whan   the  ms^azines  were   sold  by  the  dealers  who  were  engaged 
la   the  business  of   selling  ciagasmes  to    the   public,    and  whan   euoh 
4e«lers  had  reaiitted   to    the  Western  Icews   Co.    it  wujld   in   turn  re.. it 
the  proper  tunount   to    the  DuJort   Co.      There   ie  rotiiing   In  the  letter 
•r  oantraot   that    says   the  magaaines  «^ers   sold  by  the  OaJPont   k/O.    te 
tha  'Vestorn  Lews  Ca.      On  the   contrary,    that   contract  provides  that 
the  SoPont  Co.   agreed  *to  bill  '    the  i<ews   coa^any  at   ai^<  per  copy. 
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•  h^^OS.'o   «t«ciaBMl 

^tf  «ro(i*   ftTto   ,«*ro/f8  »ff  <»»    fe*ii  i'l   •Xcljsa'Sijr*«i  »it<»w  •citron  ij;n«  ei<!i't»« 
titii.iiiv>   iivlin'iJaoo  niiii   AalAt   *^-     ".ilea    ton  blu^o   Bi«Xi»»8>  »rti  (rt»iit«r 

nM   oi    ^Xo8    ^er  •t<z'V'  D&aijtgetyjBJK  #il9   iMif:^    ;lnojci|j»  jAnitfucfii;)^*  Ub  lit! 

ik-tituJlfiS9tb    Oyi    ti    it    OJ    !»9'i9Vkl9lb   xL9fM  wttnf   Sud   ,X''io<IW»    •w»ll 

k9u^iiiii>  t»t9w  onvi  9%»lM9t>  »a.i  Y«i  kli>9'  9i«M  nnalam^m  UtO  rwlAr  tmdt 

#ir©t  nii».t  nl  <»Xwow  ii   ♦©;>  »»*t»M  H*r».t»*W  oil^  9i  b^f^lnrnt  fc«rC  arr^XMifr 
tstlf^X  9tii  ojt  ?iaiii*oa  nl  ^n»tfX      .o^  *:^o'?»t?  »itf  ti  tncromii  t^qotti  tttf 


and   it  agreed  to  pey  all  txatisport&tion   charges  in  axonts  of  \ff  p«r 
p«und  0n  tne  magazines  aiilpped  to   the  branohet  or  dealers  and  to 
oredlt  all  unsold   copies  at  ZL-^fi  per  copy.      This  was  a  tuere  matter 
of  bookket^ping  •  keeping  aB  account  of   tke  Isuslness  *  and  dees  net 
sh«w  that  the  magazines  were  aetually  sold,     ^urtl:i«r~more,    tixe   con- 
trast saysi   that   the  Western  Bewa  Co,    is   to   supply  the  maganines 
■to   dealers*   at   certain  prices;    that    the  News  Co  npary  ie  to    "send  to 
dealers'*   such  nosber  ol'  copies  &i'  the  magazine  as  may  he  agreed  upon 
between  the  &«V8  Ooiapany  and  the  dealers  with  the  privilege   to   the 
dealers  of  returning  all   copies  they  do  not  eell;    that  the  I-ews 
CoBtpi^y  is  to  mak^  settleuente  for  the  first  nusiher  of  copies  of 
the  sagazlne  after  reeeipt   urxd  publication  of  the  fourth  number; 
that  all   copies  returned,    regardless  of  the  date,    are  to  be  dsduct«4 
before  paysient   is  made;    that  in   case   the  publication  of  the  Bagasiae 
is  disoontinued,    final   i^ettlement  tixust  be  made  within  four  months 
after  notice  of  sueh  diee  ntinuanoe  has  been  givwi   to   the  dealers 
to   return   said  unsold  copies.      The  oontraot  furtaer  provides:      "la 
the  erent  of  our  not  sending  for  and  taking  into  our  own  custody 
i^l  unsold  eopies  within   six  months, **      the  J^ews  Company  was  anthor- 
ised  to  dispose  of  sueh  unsold  eopies  as  old  paper. 

We  think  it  obTioua   that  it  vrae  not   oonte.iiplated  by  the 
parties  thnt   the   oopies  of  the  I'.agaziae  were   sold  when   Uiey  wers 
dellrered  by   the  DuPont   '^'Ompany  to   the  Hews  Compnny.      On  the  eoa- 
trary,  we  think  it  appears   that   the  Kews  Coiupany  would  be  under  ne 
obligation   to  pay    the  Fublishin^   coiapany  until   and  unlese  the 
Aagasines  were    sold  by  the   df^alers, 

Th9  cases  of  House  v.  heak.   141  111,    '««0,   arid  BoXsndor  t, 
fearc^f    238  111.   App.    137,    cited  by  plaintiff,   are  clearly  dis- 
tinguishable froiA  the  case  at  bur. 

In   the  Hqu n,4^   case   the  facts  vsre   that  merehants  in  Uhieago 
sold  goods  to  Lea  ^  Co.      Two   accounts  were  kept  of  the  transaetions, 
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one  of  thCBi  for  broods   nold   and   the  other  i'or  good*   eonsl^el*     A 
irltne«8  teetified   that   the  del'endaiitt  w<*r^  paid  for   the  gv-^ods   coiv 
signed  when  they  wer«  sold,    "and  what  wast  not   sold   they  would  re- 
turn."    Plaintiff  recoyered  in  that   case  and  on  appeal   to   the  Ap- 
pellate court  th«  Judgment  was  affirmed  oi~<^  the  ground  that  there 
was  an  aecount   stated,     fhe  Suprwue  court   also   affireced  the  judg- 
aent.     ii^o»t  oi'  the  discussion  in   the  opinion  was  ue   to  whether  the 
books  of  account  were  adBilssible   to   pxove   tiie   case.      In  passing  on 
the  question  new  Isefere  us   th      court   said  (p*    3u0):      "The  goods  in 
question  were  not   consigned   to   the  defeiidante  to  be   sold  hy  the 
latter  as   agents  of   the  plaintiffs,   but   the   af::ree8iunt   between   the 
parties  was  what   ie  known  as  a  coatract    'on   sale  or  return, '"     In 
the  instarit   CQse  we  think  the  Kews  Corapany  was  but   the   distributing 
agent  of  the  Publishing   company.      The  magazines  were  not   sold  nor 
eoBsigned:    defendant  was  not   to  pay  for  the  magazines  when   it  re- 
eelred   i^ns;    it  was  not   expected   to   pell   trie  raagejitnes  but  only  t« 
dletribute  them  to   th«^  dealers,     Moreover,    def<:Hidant  was  not  bound 
unrter  the  eontr&et   to   return  the  unsold  magazines  because  the  con- 
traet  provided  that   the  Fublisning  company  s^iould  send   for  all  un- 
sold  eopies  within   six  Months,    arid  if  it  old  not  do   so    the  i^ews 
GM^any  was  authorir.ed  to   dispose  oi   them  as  old  paper. 

In  Bolender  v.   i*earoe.   238  111.   App.   137,   the  question  of 
the  sale  of  a  diau  ond  rint^;  was  involved.      Uuiton,    to  whoi^  the  ring 
was  delivered,   never   sold   it  but   wore   it  uijiself.      It   was  held   the 
ring  belonged  to  him  and  that  hi»   estate  was  liable. 

In  any  view  of   the  evidence  In   this   case,   plaintiff  cannot 
T99firmT,      The  tmdlsputed   evldet  ce    shows  that   the   copies  of   tho 
■acaslne  were   delivered   by   the  Dui'ont  Uo.    to    the   defendant  durinc 
the  spring  and  suamer  of  lflS6.      August  1,   19ii6,   the  DuPont  Co.   was 
forced  Into  banlcruptcy.      Deeeinber   22,   1926.    defendant   sent  Ite 
check  to  plaintiff,    trustee  In   bankruptcy,    for  11499.30,   vhlci^i  was 
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'tSir  en!>h.t%R^&a  •xW  ito'l  x^«l  ®^   ^^^^  ■®'^  in«6«Kil»B   j'Vaasiarroa 

o^    :Ztio  tis^i  f3^itiH&;i^m  »Jtt   XX*a  o-t  M^^aqx.^   ion  »«▼  il    ',sa»d}   l»ftrJt»» 
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"iiu   ISA  lot   basi9  hXuf>ii»  ^piateaoo  ^alUBlUu^  •Hi  imtSS  lM>lTO<Xf  t9.c.xi 
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Bent   in   full   paymrnt   of  the  account,      i'iie  ^ords,    "Paywtiit   In  full" 
were  writtcxi  on   the  i'iitit!  ci    the   ehckk.     ^  few  days  Uier««i't«ir  Itt- 
ters  p&8s«d  betwettii  tlie  parties,    fro&x  "irliioh  v«  have  aluove  quoted, 
■hewing;  that   the  deferir^ant  was   tendering   the   cheei^  in  full  payment 
and  that  it  wae  the  correct  atnount.      The  last  letter  wae  written 
ty  plaintiff's  lawyer  Beeeisiber  29,  1926,    in  whioi^i  h«  state*   that 
the  trustee  hrid  deposited  the   check   "subject  however,    to  the  right 
©f  the  truetee  to   investigate   this  matter   further  ix-   the  future   if 
he  desirefi  to   flo   so,*     Apparexstly  the  ti\i>stee  divl  not  deeire  to 
inveiKtigate    the  matter  fui'ther,    for   after   this  letter  was  written 
nothing  was   done  for  almost   seven  y«.ars,      la  the  spring  of  1031 
deffii'^ant,    the  distribator  of  a  large  nwiiber  of  other  mai^azines, 
destroyed  in   the  regular  course  of  business  all  books  and  reeordn 
up   to   and  including  1929   except  the  ledger  ojntainlng  the  account 
in   question.      The  bookks^eper  had  died  before  the    trial.      The  only 
evidence  plaintiff  adduced  on   the  hearing  was  the  answers  siade  by 
defendant  to   plaintiff's  interrogatories.      In   these  interrogatorie* 
plaintiff   asked  defe/idant    to    atate   the  nuiaber  of  copi^e  of  the 
Magazine  the  BuPont  Co,   had  delivered  und  the  asiount  of  the  billings. 
It   hIso   cjtalced  the  £vnount  of  freight   chargea>  le  against   the  i>ui^ont 
Co.,    and   the   ranount   of   the  pa>j>ien|is  laade  by   the  defendant.        The 
answers  to    ih^'se  interrogatories  were  obtained  eolely  froiu  the  ledger 
aecount  kept  by   the  I«ews  Company.     In  the  interrogatories  filed 
plaintiff  did   not  ask  defexidarit  how  luany  nagasines  had  been   returned. 
If  he  Wanted   to   find  out   the   true  situation,   good  faith  required 
that   this  question  be  asked;    the  answer  would  have   sitewn  taat   the 
account  had  been  settled.      It  was   stated  when  defendant   sent  its 
sheek  Deceoiber  22,   1926,    and   in  letters  above  quoted  fro*  writtvi 
a  few  days   thereafter.      It  would  be  Aost  unjust  and  inequitable   te 
pemlt  plaintiff   te   obtain   frosi  defendant *s  own   book      infornatiea 
from  whieh   plaintiff   o  uld    claim  there  vas  a  balaiice   due,    and   then 


fMi\il'£v  nisv>  t^ii^X  alii*  i'-ji'i&  itel   «n«liaijhci.i'i  «»**dia  wjt;^   ajT^^^X^a^Tiil 
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ob^r'ct   to   the   adralsBicn   in   evi  ieuce  ol"  the   Bsane   book,    which   ahowed 
the   account    settled   in  I'uii,      We    think   tae  ledger  was  prope^rly  ad« 
altt'?(i    in   evidei  ce«      A,  L,   i.<eia,   vitio  was  manager  ol   delsxiclant   in 
19?Q,    "but  'vho   ";\'aa  co  longer   connected  with   it  at   the   ttcie  of  the 
trial,    teatli'icd   thai  he  was   faiailiar  with   the  pages   ol'  the  ledger 
involTed   :vii   that   from   this   ledger   defendant  had  made    settltauente 
irlth  plainLiff  during   the   course  of  its   bueinees   dealings;    tliat 
they  were  always  found  to  be   correct*     In  addition   to   this  teetl* 
Kony,    Joseph  3padea,    uirealation  ;Kan.j.^er,   was   called   by   the  defend- 
ant  ani   testiiied   that    Uie   CoiLpany   regalarly  received   statement* 
fror   the   defendant  i>iew3  Ooi^ipany  of  u^aold  aagazines  whicn  it 
checked  up   s-nd  aiv'ays   found   correct.      There  ia  no   evidence   to    the 
contrr.ry. 

Plaintiff  olf  ered  no    uoo'mb  oziurecords  of   the  hanknipt  nor 
did  he   call    an^   Triuusss  who  was   ootweeted  witu  the  DaPont   Company 
befoT-p   it  "Was   forced  into   taiiiu'uptey,   tior   is   there   any   ehowinp 
why  he   fail- d  to    do   anytiiing  in   this    regard.      All    that   appears   ie 
that   at   the    close   of  defendant's   evidence   it  was    Btipulat<^d   that   if 
the   trustee  vers  present  he  would  testify  tnat  he   "found  no  took* 
(Jf  the  'bawikxu.pt)    when  he   took  posaeaaion, "      There  was  no    showing 
what  plaintiff  did  toward   endeavoring  to   find    tne   books  or   records, 
and  it   is  ohvious  a  concern  doing  business  of  the  magnitude  of  that 
of   the  DuPout  Coa^patiy  would  have    some   records.    It   is   also   ohvious 
that   it  uuet  have  had  a  number  of  employees.      J)»one  of   them  was   called 
by  plaintiff,  nor    ia   there   any   explanation   why  ne  failed   to   do    so. 
On   the   contrary,    Joseph  upadea  was   called  by  defendant   and   testifltA 
that  he  waE)   then  living  in  Detroit    out   in    the  year  19  26  was  manager 
of  the   circulation   leparttueat  of   the  iJuPout  (Joiu-puay   and   that  the 
account  v?a9   correct. 
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A   consls^erRtlon   of  all   th«   eYid«nce   In   th«  record  leaTtl 
at   doubt   that   the  aceoant  had  been  paid   in   lull, 

A  great  deal   ie   said  in   the  briefs  of  botti   sides  ar   to 
whether  the   copife  of  the  aaagaaines  returned   to  pl&JLntiff  were 
•unsold  magaslnes,*      Juet  how  a  niagazine  wtiicla  had  be«ari    sold   oould 
lie  returned,   ^#e  are  unable  to   c.mprehend.      Obviouely  the  anagazinee 
retuiued   could  be  nothing  but  unsold  magaEineo,      Under  the   contract 
defendant  was  not   reqaif«d,    as  plaintiff   contends,    to   make   an   ef- 
fort  to  ga   out   and    eeli    the  magazines,    or  pay  J  or  them.      And   this 
was   the   GonstructloBi  of   the  parties,   because  there   ig   evidence  that 
■agasines  were   retuitied  without   aiiy  objection  aade   that  defendant 
had  not   diligently   trif^d   to    sell    them.      There   is  notaing  to   that 
effect   in   the   contract   nor   in   the   record.      Under  rmy  view  of   the 
law    in"'    Che   eYld«fneo  in    this   caae,    the  only  Jud;.aBent   that   could 
stand  would  be  one  for  defendiuit. 

The   judgment   of  the   Circuit    court   of   Cook   county   is 
•ff  Inoed, 

JUDGMSHT  A]?FIRKED. 

MeSuroly   and  Matohett ,    JJ, ,    concur. 
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HATIOiJM    IIFS  INSURANCE    CCJsPAJSY,  ]/       X"**^ 

a  Corporation,                                               jf  ^#^*               I            L/'^ 

Appellee,             /J)  ^                    (         A' 

(/    )        IpPKAL   3T<0M   StPJWidR   COURT 

)  r   T 

)  01'   COOK   CjbUKTYi 

T)IANA  5"KLmAK   et     .1.,                                     )  f          / 

Appellants.               )  | 


280  i.A.  628^ 


SK^IVSREO  I'HS  ©i»IiaOK  Of  TSK  COURT. 

On  Octo"ber  14,    1933,    thu  iM'atlonal  i-ii'e   Int^urance   uoi-ipany 
filed    Itp  l-jill    to    foreclose   a  trust   deed  eiven    to    secure   an   in- 
4«bt«4nei5S!  of  |40,0{X),    evid.'3ttce<;  fey  a  nutiber  of  notes,    sorue   of 
tVhieh     hadbeen  paid.      Jane   21,    1934,    a  decree  of   i'oree;o3ure  -wa* 
•ntered  as  prayd    for,      Tiip   decree   aooroves   the  iiiaster's  r?port 
and    sup  Diem  en  tal    reoort,   but   neitaer  of   the   reports   is  in   th* 
reeord  before  us.      Afterward  tiie  i^riPter   in   chancery   soli.   Cie 
property  purauarit   to    ihe   decree,    ax^d   on  Deeeaiber  3,    19  U,    fll«»d 
his   report   of   soae;   and    distribution,    showint?  a  defioienoy  of 
#4189.91.      On   the   earee   day   certain   defeniants   filed   objections    "to 
the  Deficiency,*   one  of    tho  objnctioas  'n^'intr   that   on   January   ?.^ 
1934,    eoBplainat<t,    the  National  Life  Insurance?  Company,    caused 
judpn-nt   to  Toe   confeeeed   in   its   f  ivor   ix^   the  l.uninipal   ocurt 
aRainot   the  makere  of  a  $2,000  note  •secured  by  the    trust   ieed   in 
fereelesure,    the  judginent  being  for  more    th  n   ;K'^,OOCi   (the  I'noe  of 
the  note,    interest,    oeate,    »tc, ) ,    and    thut   the   Ju.ifjnent  was    still 
outstanding  and  unpaid, 

January  9,   193fi,    the  master's    reoort   of   aale   and   distribu- 
tion  an<i   the  ol>jeotiona   tliereto    c^'vae   on    for  hearing,      Ihe  objectors 
introduced   in    eTldencf*  the   Judguient   '-ntered   iu    the  /municipal   oourt   as 
abore   ntated;    the   court   orerruled   the  ob.leeticng,    entered   a  dcoreo 
aporoYing    tho   report,    frund   that    there  had  been  paid  more   than    >luOO 
•n   the    defleleney,    anj   a  deficiciioy   dearee  was   entered    ior   the   L*ianei 
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Defendants   complain  only  el    the  deficleriey  decree  on   the 
ground   that   they  should  hare   reoeived   eredit   lor    the  i^oaount    of   the 
judgment   entered  aiiaisiet    theei)  in   the  iiunieipal   pourt   I'or  tne  reaeea 
that  the  amount  of  tne  note  on  t?hlch  judgment  irae  conlVseed   in   the 
Munioipal    court  vae  aleo   included   in    tne   I'oreoiosure  decree, 

Xhe  Jud£^ent  oT   tiie  Municipal   court  was   entered  January  2, 
1934,  vnile  tue  decree  oi  ioreeiesure  was  not  entered  until   June  81, 
19M.      rne  proper  wa^  for  dei'endante    to  have   raised   tneir   nueetion 
wae   to  prod    ce   tneir   oTidence  before    une  master  who  wae  hearin<i'  the 
eaee  or  before  the  ehaneellor  before   the  deoree  was  entered.     But 
vaiTing  the  question  of  procedure,   we  think  there  is  no  m'=rit   in  the 
eontention  made,      l?or  many  years   it  hae  been  held  by  roTJeated  deele- 
ione   cf  our  Sunreme  court   that  a  mortgagee  naa    eevpral   reaiediee  whleh 
he  Biajr  pursue  to    enforce   the  payment   of  hie  debt.      Simultaneously  or 
concurrently  he  may  sue  the  mortgagor  on  the  note,    l ile  a  bill   of 
foreclosure,    etc.     xvehrer  v.    Dy ather&^e.    356  ill.   450.      of  oourse 
there   oan  be  but   one   satief action. 

The  payment  of  the  judgfiierit  or   the  eatisfaction   of   tne   decree 
diecriarges   the   indebtedness,    but   tne    iudgueut  not  having  been   paid 
there   is  no  merit  ia  def  endaicits  *    contention  and  the  decree  sf  the 
Circuit   court  of  Uook  county  ie  af 1 iraed* 

BBCR&B  AFflHJilB. 

I^e^aurely  and  jiiatchett,    J  J. ,    concur. 
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TH15  PRUDSirriAL    IlJi.'.UHAiiCE    CCJtP/aiY 
0^  AS05RICA,    a  Corporation, 

UR.    JU3TIGS  iicSURJSLV   BiiLIVERgD  TliS   OPIiJiOli   Oi?   THE   COURT. 

Befenduat   appeals   from  a  judgment   of  ^1500    etitered  upon   a 
▼erdict   In   a   trial  •wherein  plaintiff  "brought   suit  upon   insuranct 
policies   issued  ty  defendant  upoxi^  the  life  of  kaggie  Doyle,   plain- 
tiff •«  wife, 

Defendant    ir-sued   three  policies  oii    Uie  life   of  kaggie   Doyle, 
>ut   eubaequently,  without   additional  preiaiusj.,    a(;reed   to  pu^   double 
indemnity   in    case  of  death   "caused  as  a  result  of  bodily  injuries 
solely  through   aocidental  sieane."     The   ineured   died   in   Auguet,    1933, 
and   defendant   paid   to  plaintiff   the  face  aruount  of    the  policies. 
This   suit   is    for   the   additional   amount    of   insurance,   plaintiff 
elaio'lng  that   the  Insured  met  her  death  as  a  result   of  bodily  in- 
juries  solely  through   aeei^ental  means.      Defendant   denied   that    she 
s«   eaaie   to  her  death,    claiming  her  death  was   due   to  bronchial 
pneuaionia  and  h«^!art   trouble,   and   the  issue  of  fact  In  tlais  respeet 
vat  presented. 

In  May  or  on   June   23,   1933,    (both   dates   are  ^iven)    insured 
was  burned  on  her  ueek  and   shoulder,    and   plaintiff   sayR   this  caused 
her  death,  which  occurred  on   the  17th  of  August  following.      The   eri- 
deneo  for  plaintiff   tende   to    show  that   on   the  mornin..    of   June   23rd, 
or   in  May,   when  plaintiff   awakened,   he   saw   that  hie  wife's   dress  was 
OB   fire   around  her  n^ok,    caused,    probably,    by   insured   falling   asleop 
with   a  li</rit*>d   cigarette   In  hf>r  mouth  which   fell   on   her  neck.      She 
suffered  three  bums   in   the   region   of    the   shoulder;    the  largest  was 
a   Becon'5   decree   buni   about    three   Inchf^s   in   length,    about   two   inohns 
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In  width  at   the   center,   running  to   a  poirit;    there  wae  also   a  burn 
on   the  back  of  the  rif,ht   Bhoul.ler  over   the   s>iouIder«hlade,    somewhat 
smaller  than    the  palm  of   the  hand;    on   the  btick   ol'   the   right  upper 
arm  there  w&b   a  superficial  burn  about   the  size  of  a   ailver  dollar; 
plaintiff  applied  vaseline   and  medicine   to    the  burns;    the  insured 
did  not  rer ain    in  bed  but   prepared  breakfast;   no    doctor  treated   th« 
bums;    for   about   ten   days    she  applied  Liedicines  wnich  plaintiff 
procured;    a   scab   then    iormed  whicii  fell   off  about    the   l  list   of  Au- 
gust  and    ^he  no   lonj^f^r   suffered   pain    I'rom   the  imrns;    she  did  her 
daily  house^^ork   from  the    tisif*   she  was  bamftd  urilil    t>ie   date   of  her 
death.      When  plaintiff   returned   to   hi?  nome  August  17,   19:^3,   he 
found  his  wife   d^ad   in   bed.      Mo   autopsy  was  performed  at   that   time 
and  the   i^eatVi   certificate  iuade  by   the   coroner's  physician    states 
that   in  his   opinion   the   cause   of   death  was   the  result   of  a  second 
degree  V.um   of   the  n(>.oiL^    u.  chronic  myocarditis   ar>d   a  chronic 
nephritis. 

In  i  ay  of  1934,    by   higxefmexitt    the   ineured'e   body  was   dis- 
interred  a^nd   a  post  luortexii  exa^dnation  made  by  Doctom  Orreenspahn, 
Moore  axxd  Richardson.      Doctors  Greenspahn  and  Alci^iardson  testified, 
giving   in  great   detail    the   results   of   the   autopsy.      £oth  apparently 
agree   tiiat   deceased  i^ad    suffered   i  rom  bronchial  pneuBionia.      Dr. 
Qreenspahn,    in   <m8wer   to    a  hypothetical    question ,    said   "that   ther« 
might  or   could  be  a  causal    connection  between   the   burn   suffered  **♦ 
in  liay  of  19  33  and  her   subsequent   deatn  in  August,   19  33."     Dr. 
Riohardson    testified    that  ke   found   that    tae  deceased  had  bronciiial 
pneumonia  and  gave  his   opinion    tnat   the  burns   aJione    could   not  be 
responsible   for  her  death.      The  Doctor  further   said    that   a  bum   that 
remains   open   for   fifty-one  days   is  not  necessarily    sevf^rc  but  may 
be  rather  mild;    taat  he  had   "never  h^ard  of  a  person   dying  from  a 
burn  of  that   size." 

The  plaintiff  had   the  burden   of  proving   that    the  insured 
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sustained  bodily  injury   solely  through   external,   Yiolent   and  aooi- 
dental  oieans,    resulting  in   the  death  of  the  insured.      Plaintiff 
failed  in   this   respeet.      The  onl:y    e^id'^noe   to    sustain  his   daiai  was 
Dr.    Greenspahn 's  opinion   that    there   ''might   or    could  be"   a  eausal 
eonneetion  between  the  burns  and    the  insured's  d<^ath.     Mere  eur 
mise  or  con^leoture  that  injuries  slight  result  in   death  cannot  Ve 
regarded  as  proof  oi    an   existing  fact  or  of  a  future   con-iition   that 
irill   result.      Sterena  y.    Illinois   Central   R.   H.    Co.  .    306   111.    370, 

In   instructions   to    the  Jury  it  -was   ass  un^d    that   there  was 
«Tidenee  that   if  the   •bum   superinduced  a  condition  *  as  myooarditia 
or  disease  of  the  heart  or   chronic  nephritis,    that   ir,   a  disease  of 
the  kidney,    or  pneuiaonia,    th«n   of   course   this  pljiintiff  is   entitled 
to   recoyer. "      There  is  no   sTideiice  tlfiat   the  bum  superinduced   the 
disease  of  the  heart  or  kidney,    or  pneuaionla.      The  most  that    could 
be   said  was  the  testit&ony  that   there  might  be   "a  causal   connection 
betveen  trie  burn  and  the  death," 

Defendant   says   there  was  no   evidence  to   show  that  the  burn 
was   eaused  by  accidental  means  and  therefore  plaintiff's  case  is 
>ased  upon  a  presiJinptlon   that   the  burn   caur^ed   the  death,  vrtiich   is 
%aaed  upon   the  presximpticn    that   the  bum  ^as   oeused  by   accidental 
m<°ans.      As  we  hare   ".aid,    the   evidci  ce    tended   to    ehov'  thnt   the   in- 
sured  fell   asleep  with  a  lij^hted  cigarette,  which   set  fire  to   the 
bed   clothes  and  her  garment,    causing;  the  bum.      This  wae   sufficient 
•Tidene^  that   the  bum  was  accidental,   without   the  help  of  any  pre- 
suaption. 

for  the    reason    that    the  verdict  ^as   against   the  nuunifeit 
Wtight  of  the  evidenee,    and  because  of  the  aisleading  instruction 
referred  to,    the  judgncnt   is  reversed  and    the  cause  is  restanded, 

RXVSXaSl)  AND  RSUAKD8D. 

O'Connor,  P.    J,,    and  Mat  eh- tt,    J.,    oonour. 


•lass  h$m  ta»lfiir  ^£j»at^tx9  d^uoidi  %la£os  x^u\,al  \Liho<i  b»alai9tm 
JL&^X'j^o   <^   *^cf  hluoo   to   itsty^lss*   •i»iii   imdi  etoittJtqo  »' ntlaq» 099 %ii    .id 

,or€    .Xil    .  . ..-    ...    f      i.^i.r.rf»0  slonlltl    «y  f<p»y»tg      ,*jt«a»T   XHw 

<^:.:  s.s'ii..  .; ;  •  v';_^.'«  fnurf  r»,;;.t  $tuLi.  9»tv»bkr»  on  91  aisr'/  ".-•'voofit  d^ 
f  £110^  ^£r)^  jaoai  •itl  ^eXnemHttm  10  ,x^nblA  't&  Stj&a^i  -^n-  .0  i»a«»8ife 
iK-iJoeanoo   Xisdujse  «*   «af   :fiii  Jtss  ©taxW   ^fori^  X«<»*^*^**®*  ^^^  fi*^  l>i«a   »rf 

?i  s^fij   -I'TtliiiA^iq  9tQt9t9tii  i>na  •midifi  Xjt#(i»;.)lDO£  ^«f  b»ai;/';5   new 

9x1^  ol  H'll'i  .t0a  iieXfiw  ,3^;(d.M^«X;;  bsld^^JtX  »  litir'  (i*«Xa«  XX«t  ftenxjt 
'  ;w  «li{T     .irzi;d   •jpU  ^.aiau^o    fia^ariM^  ted  >a«  SMfUftXa   h»d 

■  Hi  xoM    to  qXsif  9tli  iuoiiilr    ^UnJvml  lo9»  amw  mud  »xii   t/bi(S  nntmblr^ 

,aoki€[taun 

,bf»baa!nei   »1   «»iir,«o   »ilt   boa   fc»«t»Ti>t  ■!    ;rn'»«abtrt  •^    «t^  bftii^t^i: 


98104 

liJKXd.I£   1.    COGGEE, 

V8, 


Appellee, 


THB  PRiraSKTlAI.  I^'SUKAl^CE   COJ»aPAKy 
OF  AMBRICA,    a  Corporatiori, 
Appellant, 


pPKALfPROM  mjiac 

COURT   03?   CHIGAUC, 

28  0  I,.A 


HR.    JU STICK  MeSUKgLY  DEI^IYBRED  TMS  GPIIflOK  OF  THE  COURT. 

Plaintiff  suing  upon  a  life  insuranet  policy  iseuad  by 
defendant   oc   the  lil'e  of  ttard  Q.    c;ogg@ry  upon  trial  ii!*.^  a  verdict 
lor  #2963. 85,    and  the   dei'endant  appeals  i'Tom  the  Jud^^ent   Tor 
thia  amount. 

Plain  ti IT  aileiied   the  -leata  ol'  the  ineured  on  April   26, 
1926,    and  defendant   argues   that  no    such  prooi'  was  made.      It   seeAS 
to  be   conceded   tJaat   the  insured  disappeared  on    that   date   and  has 
never  eince   been  heard  oi.      Death  vrill  be  presumed  alter   seven 
years  of  die  appearance,     M.mn^d^^  v,  Mpdeix  Wood»en.    243  111*    560. 

The  contested  question  is.  Was  there   eufficient   evidence 
for   the  jury  to  find   that  he  died  on  or  about   the  dat«  he  disap- 
peared,  najnely,   on   April   26,   1926?     Disappearance  alone   raises  no 
legal  presuiription   of   death  at   the   time  of  disappearance.      There 
Bust  be   certain   eiroujuetartoes   appearing  from  «rhich  it  nay  be 
reasonably  presuued   that  one   is  deceased  on   or  about   the   date  of 
disappearance,      in  Donovan  v.  M.a.1or.    253  ill.    17©,    it   ie   said  that 
•ttong  the  eircumstancos  which  give  rise  to   a  presuttiption  of  death 
are,    tureate   to   eeaaait   suicide,    the  condition  of  health,    that  ono 
is  afflicted  with   eoae   disease  liJcely  to  underu<ino  hie    constitution, 
sad  gei;.erally  one's  habits,    disposition,   pecuniary  oireuAstaaeos 
SBd  fsxlly  relations   are   all   proper  for    conaideration.      In  Reedy 
y.   Milljgen,    153  111.    656,    it  was   said    the   condition  of  health   of  s 

person  when   laet    seen  becomes  an   iuportant   subject   of  inquiry,   or 
sny  conditions   froifi  which  a  presu&iption   as  to   the  oontinuanos  or 


8ga  .kj  0  8S  ' 


:s)l^c 


,3  f 


,dK    li-rf^r.    •■((0   ^oiw^ia;  iJttl«X1 

florae  i^J'iis   ^^aatwe**'  .        /»xe»ri  £!•»-  --  ' 

..Sd    "in  ^^S    ,.ti.:?rtf>.cfc^  ,;v-i:"v^^to.^...«y    .  >?^«•^««Q^JJlal^   lo  aiA^t 

9:;..<?' i-/fj    y  v^l-.ii'v'^-isr:    ^•'^ ? "'i    's.sT  ,b1   .Ttol J .  t^fiaon      ■  ■ 

or.   ^:^9lii^^    '^CiQity   '»tn':»'i..<  ,    ''    IrTrri  ,    t^s^Q" 

•  .T       ,*i->.ju»r<>;jB.*i'..  rtiS-  o   noiJqaw»»»q[    ■ 

\^,    ,3,,  '  -^  .if-rr  '^-.n-.-atttiq  x-'-*'"^*'*^ 

©Mo  t«ii.-     ._.:ji..4«»ii  'to  aoti ihnci-:  ,7jfoi;oiw«   ^Jtiamoo   ot  a*«»icil*    ,»'ui 

uffo:::-.: u^i^.v'        ..*■-- .   .        :r ' *"-f.!rir    ^>.j2  ,r.I«ie»wi»  hOM 

•xo   ,v«lijpnl  'lo  i^»»ttfw«   itMtt©««l  am  ••aioodd   »••«   ia^X  tiftilw  noaifrq 


destruction   of  lil'e  w  'Ul4   arise,    are  proper   to  "b«   considerod.      In 
Whiting  V.    Kichg,Ij..    46   Hi,    230,    it  was   said    that   the   deutxi  of  a 
person  who  had  not  been  heard   j'rom  for   ei^^at   /fiars  w  uld  be  pre- 
suiBied    to   have  occurred   soon  alter   Uie   tinie   of  nis  diaappearj^uice, 
froB   the   fact   that  he  iiad  frequently  declared  hit-,  intention   to 
cosiBit   suicide.      And  to    the    sarue   effect   are  -Benjamin   v.   District 
Grand  Lod^^e   etc.;,..   171   Cal.    260,    and  Jiutufal  juifc  Ins.    Co.    v^ 
J-ouiaville  Trust   Co,.    207  ivy,    654, 

The  evidence   tended    to    S'..ow  ttiat   the  insured,    ~^ard  0, 
Cogger,   had  been  very   sick   lor   six  weeks  prior   to  hie   disappear- 
ance  r.nd   ffBkB  very  melanctioly ;    there  was   testirjony   that  he  had 
threatened   to   coKiSB-it   euieide,    that  he  was  Vt*ry  gloomy  r-md  in  poor 
health.      Plaintiff  testified   that  the  insured  was  an  engineer  for  a 
box  factory;    that  he  left  the  house  on  the  raorning  of  Ar>ril   26, 
19 P6,   at?   though  he  were  going  to  work;    she  never  saw  him  n^ain   na^ 
has  heard  nothing  ©f  or   concerning  him  since   that  date;    she  adver- 
tised  for  him  in   the  Daily  Kews  and  had  hifi  disappearance  bread- 
cast;    she  went   to  laany  persons    trying   to   locate  uia  -    to    the   eeore- 
tary  of  hie   lodge;    ehe  went   to   all  hin  reiatives   and   every   time   she 
heard   of   someone  unknown  or  unidentified   she  would   ^o    to    the  ffiorguo; 
prior   tc    thp   day   of  hi*  disappearance  ae  had  been  very   sio^  for   six 
weeks,    was  very  pale;   he  would    ©it   around   for  a  couple   of  hours; 
ke  was  very  melancholy;  would  get  up   every  nij^ht   at   two  or  two- 
thirty  o'clock  Mi^.'  want   to    aJ'iave   or   cook  or   read,    or   somet.  ing   ols«; 
he  had  oryin^j   spells  aliaost   every   pvening  und  Hcetued   to  toe  worn  out. 
Another  witness   testified   to    the    same   effect,    saying   that   about   a 
■onth  before  he  disappeared  Cogger  became  v«ry  melandioly;    *hs 
would   sit   around   and   cry,    and  would   eay,    'I  will   be   tnare'*;    that 
he  had  thess   oo'in^   spells  about    thres  or   four   times  a  wesk   and 
voul')  get  despondent  over  his   sio/ness  and  say,    "I   am  so  despondent  • 
I   am  going  to   end   it   all,      1    an  goinfe  to    tie  a  saek   of   coal   to  mj 


8 

«    ic  ,^.'f-S    .ill  a{*    .XXor<oia    .V  ^flx^lify 

-«if5    sJ  loi  iuwx'i    b'r/3<»xl   Ofi&iS  ioa  hBii  <wiw  I30«^«>Q 

taoq  itl  tuu.   ^asooi,^  XI«^F  saw  t  ,#i>Jtoiu8   ^iiauaoo   oi   Iwfl^^;fi89^i 

.ess   ilisjii,  lo  iy.alaToa  sfW  ne  «8jattxl  •rU'  ^1(»X  ^H  .tttr.-*    j^itotoisl  XQ|f 

•Aii«nc!f  »9is**i^O{7txiJ9i.fc  aiii  bjiJrt,  bfui  avt>'A  ^Xi*C[  •!(*  «l  mlc.  lo'l   Msli 

:«ijiiUoj>  »iiJ  yXiioW  ftxia   i5ai'ilJa«>^jL.uj  to  nwoiUnw  9fW)ai«ioB   'to   b-utsA 

xxci  -lui  iul.v   ^"xsT  no8oi  t)^ri  &;.  ©©OBinSfKiAaXfi  »ift  'to  v.«/>  »xi*  «^  Toitq 

-o«r4  ao  ow*  #•  J-  V3   t*iJ  J^**  liXwow  ;\:Xorion*X««i  Xi^r  a^w  0^ 

.til©  fl^otr  ttf  oi   b»-Ji»»s   6a.v  ;6«Xii-.  ..ttialu  iXXtqie  i^aXx^*  ft««t  l»rf 

i»ilS   j'"irx«iW  wr  XXiw  i'    ,x*j«  fcXwow  biuB   .x'k^  0'W»  ^nwy*«  ^1»  Z)X«ow 
jbott  al«»»w  «  «»iaiJ  «#»t  ««  ••-UU   Juoif«  «XX»<i»  *rtl^o  ^^  '»A 

-   trtsfcnoqooft  oa  iw  1-    .v.*i  bom  »Mi«i»l«  •14  «•▼<»  *Mt.noq..i.fe  ,»»  J»X«.w 
•iffl  •*  X»«w   lo  alojif.  it  »i4    oiT  itAi- , 


body  and  t^iro^  layself   Into  Bubbly    er  ^ek,  * 

TU«8e  ware   circ^aastancea  proper  for   the  Jury  to   conaidtr 
In   dfttermining  wiietiier  or  not  he   coif;J!dtted    suicide    fibout   til-   time 
of  ills  disappearajfice,      '";ft   canitot    sa^    tnat   the  jur^'e   conclusion  in 
this   respect  is  isanileetly  against    tiie  wei^t  of  ths  STideno*, 

DefsiidsJit   a&ya  that   tue  police   was  forfeited  loecauae  of 
the   failure   to   pay   tiie  preiaiuit  nrhieii  fell    due  April    21,   iy27.      By 
a  p«rio4  of  grace   the  y>3ujs;ent   of   ths  prexium  vras   exterided   to  May 
22,   1927,     Although   there  in  contrary  £>Tidexiott,    there  is   safficieit 
to   Justify  the  Jury   in  findixifo  that   tae  prcmiuia  was   tendered  to 
defendant's    representative  on  May  10,   1927,    and   again  on  i^ay  19th, 
when   the   tender  '>f&e  made   to  one  of  defendant's  assistant   superin* 
teC'^^ante.      i'here  ^aa  helieT&ble  teatiiaony  that   uoth  of  these  rep- 
resentatives  refused  to   accept   the  premium,  i^ivin^  as  a  reasDn 
that    they  '?o.^ld  not   accep'v    tiie  monie:y   until  plaintiff  hiA  prv^duoad 
Ward  Coj^^er,      The  Jury  could  wei^  this  STidenoe  in   the  ligut  of 
the   testix^ony  of  kr.    Stul^be,   one  of   defendant's  representatives, 
that  he  did  not  Ijiow  the   Cogger  policy  was  in  existenee  and  had 
nev^r   iiscussed  the  matter  with  iirs.   Cogi^er,  lout  wiio  retracted   thte 
when    shown   a  paper  ixx  whio;x  he  had  noted   the  policy    ^uid  also   the 
AieaopearaTice  of  the  InBured.     Defendant's  refusal   to   accept  tho 
yrer^iua  so   tendered  estopped  it   from  declaring  a  forfeitaro  of   tht 
follcy  for  nonpayment   of   this  preuium,      Xravelers'   ins.    wO.   y^ 
yullinj.   159    111,    603;    .fardlow   ▼.    ur*4iid  AiOdge  lrotneriiood>   245   111. 
App,    142;   hatfth   v.    Grand  x^od^e  Brot/ierhood^   233  ill,    App,    49  5, 
fiasoe   cited  by  defendant    lo  not  hold   to   the  contrary. 

The   court  refused   to  pcruiit  defendant   to   i'ile  an  additional 
•ff idavit   of  merito   in  wnlcn   it  was  alleged  that  Ward  C,    logger  was 
«ot  uiirrie^!    to  ITeilie  Cogger   at    the   data  of  the   iseuunce  of  tho 
insurance  Tolioy,      The   reeord   aiiowa   tnat   ahe  wao  iSiUTied  to   tho 
Insured  on  March  20,   19  U.    .-uid   that   tiioy  were  not  worried  but 


in?  ■  ■■   laanii:    9»cnva}&i?i^otlo  9X9V  •8»ril~ 

XB^  Ovi    P.^fj  ,.yJi»  a#%>  flojl.  »iq  ©rfi    to '*rraj3S\;'«g '•xC^  •tt^nrs  to  boiv^q  M 
ii^iotT'ti,  -'ietiaoa   si   9t'3i'J  itQV^tlk      .V^9l   ,82 

-q»i:  sssnl  '.r   -itf'^i  tmii  xno&lta^i  alietvhile'i  saw  atojciA      .«*a»ta«* 

b^aubtiiq  feed    t'U^itf«t<     fiJ-^u  \:9(iw«  tnU   t\i9^9»  *•«  Mj^o>^  Y#fU   i^A^ 
to  .JrljiXX  feisU'   ill  '  e*f!J  ftalew  f  Inos  X'^'^t  »<ff      »*x<^a::i(>0   ha^V 

,e»vJ^:.iJ«»«i»^<S«'5'  '•   ■^^'■''^    ,odds)^4;    .id   to  itiio.atla**   dii# 

&i\j    f,;ai*  bats  TjoiXoq  oiii    l>«*Oii  Iii.it  mi  lioiiiv  ul  teef*'q  «  nwoi1«   Miftr 

,-,:i   •:..-;  oi^Jl^l':   '^    B  anJtijKXca^  moil   ii  As'^tio^ta*  fc«it»Jba«:t   ea  ctrljneiq 
af'^-^*/:"      ,«stiim»Ti.i  airfJ   1c   tna&riAiUCioa  to't  ^olXoQ 

•      ,, ._„.__._ ■  ■ -w-^i:   .V  ATQl^rt^y   ;£0d   .1X1   wx  ,mLUcS 

.^?^    .rti;    .Ui   £«S  ^.JL:^ o,.i>o^  tn£ia    .v  fio^JtK   ;S^X    ,<;qA 

,V'i>n:7.'!.  i    -n-:3    c"    f/Ii-r    ; on   oft   icmltmlttb   ^d  fceiXo   »*o««} 
Xisnoi*i'fe*   fl«  <^1  '■''"'   '''-    I:-»fii'^i»i  siuot  oti'i 

oai   to  •»>itt*i««l   wU    U  friaJt-  »JU   *«   «  -Xi«M  o^   i)«iileitt  #•« 

iU'A  bnliiMUi  iom  a-x«w.to<15  tmai  ba»   ,*^«X  ,06  ridiAil  no  A«rii;«xil 


erjfRped    to  Tof  msrrled  ^hf^n   th*  policy  "(j^as   ?. 6rj«<3,      Th«  nollcy  pro. 
ridee  that   it   shall  "be   incontestable  aft^r  one  year   Irom  f'at<>,    ♦►x- 
ceipt  for  non»pa:s'BK«tJt  ol'  pr«^luni«      iiilso,  by  etatut?,    euch  a  policy 
is  At^cl&T'x^   to  Vi«   lncont»»8lable  aJ't'r  tvo   yejo-e   J  rrar:  its  dat#»,    ax- 
c-ft  for  riol'^^tionr,  ol*  certain   conditione  ol'  the  policy  not  irniteriil 
her«'.      If  defendant  had  the  ri^ht  to   rvoic!   the  policy,    wia.   right 
expired  Xonti  "before  fard   Co^iver  dieaupeared,      'ihc   court  proi/*trly 
denied  leave   to   file  the   additional   affidavit  of  luerits. 

Cornel n in t    is  made  c-f   the  int'tructior''?,  rnicn  w«re  oral,    but 
wp   f^re  of   the  oTJinlon   that,    taiter.    us   a  whole,    they   fiiirly  presented 
the  law  with  reference  to    the  ?^vi^ence   in    the  ca.sc«      Moreover,    de- 
fendant  failed    to   F.oeclfy  »ny  groun^Je  for   tiie  objection   to   the   In- 
structions before   the    jury  retired.      Liehtenhan  v.   iTudieiitial   Ine. 
Co. .   191   111,    Ar>T3,    41  r-;    P^cararQ,  y,.  ^Ua^^berg^    9.46  111.   9R. 

U'oon   the   re- or<1   we   pee  no    «ufftolent   reason   to   reverp*   the 
.lu-^gmf-nt ,    and   it   in  affirwed, 

AVVIRMKD. 

O'Connor,   P.    J.,    ani  Matche>tt,    J.,    concur^ 


-x^    ^'iJ'aA  raoit  iA»'c  »fto  i'?»H«  ©Xctetsir  tf!oo«l   »<!r  IX«i<8  *i   tfi/f:f  ftdftJtr 
XslT9J^a  <f6n  -^siXoQ  sd^   lo  «aoi.:^l;Jba)o   ai«;tt»9  'to  srrolt  'loir  itl  lct»a 

.a  a^st  4.>^is<U!a-i^..rT.--ai4i:\iiOfl  '.■■■■f-^  '<\^^  *^-^^  ^^^  «-£ll 

•ciJ-  wJitvfti  o;f  floa«^>a   ^j/'* .  on  ?»«i9   »■?'  Rats  ■  »t    -aif*   aod' 


S306B 

ARTHUR  G,    SCHROEDBR, 

lARiA  MiOtX, 


}       (aP^AL  IffioM  SUFKSIOF 
OP   COOK   COUHTY, 


A^neHsuit,         ) 
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UR,  JuaxiGS  iutrnji'St  iiii.jvisBisj>  sm  opiiiiou  ©y  xhs  couht. 

This  is  an   ar>p«*l  from  a  decree  of  foreclosure  entered 
]>«ft«ab«r  7,   19  34,      Xhe  cause  wa«  iiaard  upon  exceptions  tc   the  report 
•f  »  aaeter  to  whoia  it  had  "been  referred.      The  exoeT>tion8  were  over- 
ruled and  a  decree   enteret^   finding  tliat   j34,962.3a,    "ith  intsrest, 
•te* ,  wa»  due,    and  directing  a  sale  in   case  of  defG.ult   in  payraent. 

The  bill  was  filed  June  1,  1933.      It  averred  the  execution 
on  ilovember  10,   19  34,   of  a  principal  not?   for  ;i^5C>,000,   due  fiye 
yeare  aft^r  date,    together  with   ir  tereet    c  upone,    Kne  e:xecutlor   and 
delivery  of  the  trust  deed  on   the   3s»a.©  date,    the  execution  of  an 
extension  agreeiaeist  on  NoTeti.'bor  7,   1929,    extw-f^lnc  the   time  of  pay- 
ment of  the  principal  note  for  five  ypars  from  Ko^'^em'ber  10,  1929, 
and  the  execution  and  delivery  of  irt  rRst  notes  repreeeriLlng  In- 
terest   at    siz  per   cent   pay&ble   sei-d-annually,    which  vrould   accrue 
upor   the  principal  note  during  the  period  of  time  for  which  it 
tree  extended. 

The  bll3    averred  that   interest   coupon  No.   a-17   for   J900 
fell   dttt  May  10,   1935,    und   it   ^(&B  not  paid,    rind   such   default   contiau- 
iBf,    complainant   ( ae   the   extension  agreeaent  provided  he  mit^t)    de- 
clared the  vhele  ajoount   due    md  puyal;lc-   and  filod   the  Mil   to  fore- 
elese* 

The  only  defense  averred   In  the   ansver  ef  defendant  vas,   In 
eubctanee,    that   on   or   ebout  Marca  1,   19  33,    ee>aplainant   and  his  a«ent 
bad  agreed  to  reduee   the  rate  of  interest  fro  .  sIa   bo   three  per  cent. 
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T»«tliaony  to   that   effeat  wna  gittm  ¥y  Victor  0,  Marx,    son  of  defend* 
ant.      iie  testified  that   tha   agreement  vas  made  with  Ralph  '^Jlartvlg, 
who  had   the  not«te   for    coll  eat  Ion   and  to   whom  he  waa   referred  by   com- 
plainant*     The  jxiHster  found   against   this   contention,    tmA   the   chan- 
eellor  at)proved  his  finding.      We  have  read  the  entire  teetiiaony 
hearing  on   this  issue  and  are  persuaded  that   thp  finding  of  the  mas- 
ter is   correct.      The  "burden  was  on  iefandant  to   ©atabliah  this  de- 
fense.    Mr.  karx  testified  that  Mr,  liartwig  promised   a  re'luction  of 
int«»re8t  in   the  ^uaount  of  three  n??r  oexit,   hut   this  promise  is  flatly 
denied  hy  kr,   Hartwig,     Victor  i.arx  also   testified   that    thsreal'ter 
he    rendered  #450,   haint:  the  sHsount  of  interest  due  according  to   the 
agreement  for  reduction,  «hioh  was  refused*      This  also   in  absolutely 
denied.      If   such   tender  was  ^-^46,    it  was  not  kept   open.      Thxps   on    the 
premises  are  in  arrears  for   several  years   and  at   about   tho   tlrie  at 
which  defendant   olaitas  the  agreement   to   reduce  the   interest  vas  made, 
defendant  transferred  a  seven-eighths  intiirest  in  the  prop-rty  to 
anoth(;r  who   did  net  appear  to   defend. 

Some   complaint   is  wade  of  tiie  rulings  of  the  master  in   the 
taking  of  the  evidence,   but  neitV'.er  the  object  ions  before  the  moeter 
nor   exceptions  bp«fore  the  chancellor   stated  any  complaint  in  these 
respects,      Defendsait   is   not   in   a  position   to    ci:mplain   in   tl.is   court. 
Sprixitter  v.   llroeechell.    161    111,    371;   Hurd  v.      Uoodrich.    5©   111,    45C, 

There  is  no   error  in  the   record  which  rould  Justify  a  re- 
versal,  ani  the  deoree   is  therefore  affirnved* 

AiTIRMSS. 
O'Connor,  P.    J,,    and  ii« Purely,    J,,   concur. 
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OR  AND  LODGl   Q?  THS  UJfITl?D 

ISRASL, 

Appellant* 
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/  1  /  y 


UOUJiTY, 


280  I.A,  629"- 


MR,    JUSTICE  kATCflSTT  D1<XIVSRED  THB  OPliaoU   OP  TH2   COURT. 


Berth*  Ift'elaskopf ,   plaititil'f   in   the   trlaa    court,    is   the 
daughter  of  Maurio«  Schnurdxftliar,   w.^o   died  June   3,  1934.      She 
Isrottght   suit  upoa  a  lil'e  InearaxLoe  policy  I'or  the   s^^un  of  |1,000 
Issuedl  'hj  defendant  fraternal  Insurance  society  in   the  lifetime  of 
her  father,   claiming  that   ehe  was  designated  in   the  policy  as  a 
■beneficiary  in  the   jjaaount  of  #500.     Her  complaint   alleged  that  her 
father  vae  a  mesaber  of  the  order  in  good  stai)diAg  at   the   time  ef 
his  death.      £ai«  attacned  to  her  complaint  a  copy  of   tiie   constltu- 
tioB  of  the  order,      ^e  arerred  that  in  oonforuity  with  seetlon 
14C  of  the   constitatien,  Maurice  Sehaurdeher  designated  hie  then 
wife,  Henrietta  Sohnurdreher  for  half  of  the  amount   and  plaintiff 
the  beneficiary  of  the  other  half;    tnat  he  made  no  further  desig- 
nation In    lis  lifetime,    and  that  upon  the  death  of  Henrietta,  wiileh 
eecxurred  prior   to  hie  death,    the  designation  to  her  lapsed;    that 
Maurice  bchnurdeher  thereafter  aarrled  Hosa  Bohnurdeher,  wht  sur- 
TlTsd  him  as  his  widow.      The  complaint   averred   that   section   210 
•f  the  oonetitutlon   of   the  defendant  order  provided  that  at  least 
half  of  the  benefit    should  go   to   the   suryiying  widow.     Plaintiff 
therefore  prayed  Judgment   for  the   sum  of  ^500. 

The  answer  of  the  society  averred  a  loan   to  Uauriee 
Sehnurdreher  in  his  lifetime  of  |?2.02,   which  it   slaimed  the  ri«ht 
to  deduct  frooi   sny  sum  duo  under  the  eertiflcate.      The  answer 
farther  averred  that  Maurice  achnurdreher  on  October  1,   1924, 
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dttignated  his    then  wif*  bene^flciary  for  $1,000;    that   she  there- 
after -lied   and  kaurio*  married  Henrietta;    that  on  ilay  8,   1928,   a 
nee  eertlficate  was  issued  in  wnieh  xienrictta  was  designated  a« 
beneficiary  of   the   suwi  of  ^1,000;    that  on  Marfan  19,   1930,  Eauriee 
change   the  beneficiary  so   ac  to  designate   that  Henrietta  should 
receive  $500   and  plaintiff,   Bertha  Weisskopf,  his  daughter,   the 
txun  ef  ^500;    that   a  new   csertificate  was   iasued  by  defendant  ia   ac- 
eerdanoe  Tith   tiiis  change. 

The  answer  furtiior   state©  tixat  iienrietta  thereafter  died 
and   that  kauxlee  iJehnurdreher  oliafige-d   the  faoe  of  the   certificate 
*y  croasing  out  the  naiae  of  Henrietta  and  interlineating  tnc  worde 
•ene  thousand  dollare*';    that  he  also   atriicic  out   the  word  "eaoih" 
and  wrote  on   the  faoe  of   the  policy,    "O.   K,  Jbiauric?^  3chnurdreher.  • 
The  answer  avers   tiiat  by  reason  of  this  alteration   the  oertificate 
^eeame  null    ana  void;    that   tixe  insured  tliereafter  married  Kosa 
aad  that  no   J\irther   eiiangee  were  auide  in   the  certiiicate  and  no 
ether   oertifieate  issued  to   hiu;    that   at   the   tiiue  of   the  death  ef 
said  liaurice  paragraph  211   of  the   constitution  ef  defendant   society 
was  as  follows: 

*In   the   event  of  a  benefit  member  failing  to  designate   in 

the  ir.acner  provided    for   in    this   CoriEtit ution   to   wliOi.;  ul»  or  ner 
death  bfoiefit   shall  be  paid  a|>on  his  or  her  demise,    said  benefit 
•hall  be  paid  &e   follows:      (l;    tae  widow  or    viduwer;    (2)    to    the 
ehlldren,   if  no  widow  or  widower  survives;    (3)    to    the  paurents   if 
Be  wliow,   ',virlc'.Ter  or   children    ?arvive;    (  4)    the  brotiiera  ana   aistere 
in   equal  proportions  if  no  widow,  widower,    oail Aren  or  parents 
survive.      If  none   of   the   above    -;arvive,    &aid  dSiAtii   benefits   suall 
be  paid  to   sudaL  beneficiaries  as   shall  be   entitled  thereto  under 
the  laws  of  the   Stnt?   of  ^-ew  Yorx, " 

The  answer  averred   that   the  irisured  having  fulled  to  uaJce 

eny  designation  in  Uie  manner  provided   for  in   tue   constitutiea  as 

to  whom  the  death  benefit   should  be  paid  upon  his  demise  by  reaeea 

•  f  the  provisions  of   said   section   211,    the  beiiofit  beeeae  payable 

to  his  widow,   who  was  Rosa  ^ohnurdreher,    and  that  def«ndMit  paid 

the 
her^leath  benefit   and  received  a  releaee    therefor;    that   the   eertifioato 
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iflsueiA  by  dtfferidant.    In   aod  by  which  Htnrittta  acshnurdrehar  •M3<! 
Xtrtha  Weieekopi'  "becajrac-  beneficissxies   to   the   «xt»nt  of  ^500   aaoJi, 
bceame  null   \ai  void  by   reABor^  ol    tiae  oranges  made  on  Its  fae«  by 
said  kauricft,  wo   failed  to  Afcsignate  In  tile  manner  provided  for  jnri 
the  oonfttitation   to  wiaoai  3aie  deatii  benefit   siiould  be  paid,    !?j1(3   that 
th«  widow  tio»9k  thereupon  besar&e   entitled  to   the  death  benefit;    that 
the  last  certificate  ieeued  provided  that  the  death  benefit   chould 
be  paid  to  Henrietta,  hie  wife,   and   to  Bertha  Weisskopf ,  hie 
daughter,    eaoii  in   the   sua   ©f  #500;    that  Henrietta  died  before 
kaurice,   who   thereafter  married  Eosa;    that   oft'^r  the  marriage 
Itiaurlce  failed  tvO  leave  iiis  widoi?  one-half  of  the  death  benefit 
In   oenforsilty  rith  eectiori   KIO  of  the   constitution,    cind  that  in 
aceordance  with  eection  210,  by  hie  failure  po  to   do  he  violated 
the  provision  and  the   oertifio&te  becfat^c  null    and  void;    that  the 
death  benefit  became  due    to  hip  wife  Hoea  in   conformity  vith   the 
provisions  of  section  Sll« 

Plaintiff  made   a  motion  to   strike  the   anewer  of  defendant 
and  for  tne  entry  of  Judgment  en  the  ground  that  the  facte   set 
forth  In   the   nnewer  were  Bubetaotially  ineufflclent  in  law  to   con- 
stitute a  defense.      The  motion  was  eustained.      Defendant   electee!   to 
stand  by  Its  anewer,    and  JudfeSient  was   entered  for  plaintiff  and 
agalnet  defendant  for  $433,66. 

It   Is  argTJed,    first,   t  lat   the  motion  to   strike  should  havo 

>oon  donlad  beeaust  the  grounds  therefor  were  not   set  up  In   suffl- 

elent  particularity  ae   r '^quired  by   section  45  of  the  Illinois  Prae- 

tloo  aot  (Cahlll*8  111.   Rev.   Stats,   ids';,    cli&p.   IIC,   eoo.   46,  par, 

178)   which  proTldos: 

•All   objeotione   to   pleadings  heretofore   raised  by  demurrer 
•hall  be  rairad  by  motion,      Zuc'i  motion    ouslLI  point   out   speoificaily 
tne  defects   oonplRined  of,    jng.   shall   ask  for  such  relief  as  the 
nature  of  the   def*»cts  may  make   appropriate,    sue.    ae    the  dismissal 
•f  the  aotioR  or   the   entry  of  a  judgment  where  a  pleading  is   sub- 
Stantlally  Insufficient   in    l-^r,    or   thrt    &  pleading  be  aade  more 
definite  and   certain   In   a   aoeeifled  particular,    or    taat   designated 
lamaterial  icatter  bo  stricken  out,   or  that  neeossary  parties  bo 
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added,    or    that    ic9li$nated  liiisjolaed  partiaa   be   <}isialea«d,    i«nd   •• 
forth." 

i*o   objection,    apparently,    v^as  Jnade  on   tiiis  ground  iii   th« 
trial    oourt.      The   Btatemeat   tiiat   the  mnsrn&r  waB  inaul'lioient  in 
lav  did  not  l<isyet  defeU'iant   in  doulat  as  to   tlie  iesua  bel'ora  the 
court,   which  'ya*   squarely   raised  by   the  pleadinte,8,      il*  dal'andaat 
4»«Hjed   the   nleading  lacX.ing  in   certainty,   it    aitouid  haTe  movad 
that  it  b<»  £iad«  more  definite.      It   did  not  do   eo*     Apparently, 
the  point   that    th<<!  reasons   stated  -vers  uncertain  occurred   to  da* 
fendant   I'or   the  first   time  after   tna   case  had  beari  renoTad  ta 
thie   court.      Xhe  point   is  without  itierit.      ditmicoQj^  t«  Reynolds. 
«78  111.    App.    5F59. 

It   is  also   argued  tlriat   the  deceased  iuade  no  valid  desi^»« 
tion  of  his  h^efiolary  under  the  provisions  oi    the   coastiiution 
•f  defendant,    and  tust   there  being  no  valid  deeignatlon,    the  bene- 
fit vas  payable   to   the  widow  under  |}a,ragraph  210  oi'   tue  aonstitutian, 
which  provides: 

"It   Bhall   b<3   compulsory  for   ^^ach  benefit  laember  who   ahall 
leave   a  lawful  wife  or  husband   surviving  him  or  h<»r,    to   leavp   -^uoh 
wif^ow  or  vidover  at  least   one»h&li'  of   the   death  b^srisfit.      Any  dea* 
Ifn^atioQ  violating   this  wrevislon   ahall   be  null   and  void.* 

Th9  insured  did  net,   aa  wa  unders^taiid   it,    fail  to   coiai^iy  with  thie 

liroTlsion.     He  had  on  Mareh  18,   19-5(y,   In   fiooordaroe  witn  the  laws 

ef  defendant,   made  a  eharigt*   in   the  deai(rnatior>  of  hi«  beneficiaries, 

d«Blgnatin(^  that  hla   then   wife  Henrietta  should   reoeive  $600  and 

his  daughter  £ertha  4'6C^O,    »nd   a  new   oertifioate   containing   such 

designation  was  delivered   to  hin.      It   is   true   that   after   the  death 

•f  Henrietta  he  undertook  to    change   the   deslKi^ation   so    as   te  ci^* 

tlie  entire  $1,000  to  plaintiff;    that  he  undertook  to  do   this  by 

aaklng  the  natations  described  upec   the   oertifioate;    that   thase 

were  never  called   te   the   attention  of  the   society  and  were  wholly 

ineffectual  by  reason  of  paragraph  £  of  section  14o  of  the  eon- 

•titution,   wnieh  is  attaohed  te    the   oomolaint   as  aadiibit    "A*«   sad 
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vhleh  proTid«s: 

*»•  atBigJiBient  or  traKsfer  of  any  certificate  or  pjiy  right 
th«reundttr  or   chang*  of  beneficiary  nsmed   tii'^rein  or   tuiy  anount 
p&yftlDle    thereunder   ehall  be  i^alid  or  operative  until   thf    r-aid 
eertifieate  shall  hare  firet  heen   aurrenriered  and  the   consent   in 
writing  to    euch   charige   «nall  hf>i,ve   teen  indorsed  thereon,    duly 
■  igned  by  the  Grand  Master  and  attested  "by  the  C^rand  3eftretary. 
Any   aefiignment  or  transfer  /fiade   in   disregard  of   thi©  j^roTision 
•hall  be  wholly  rold  and  of  no  effect." 

9«e*asftd*8  atteBipt  to   change  the  henefioiariee  in  thle  u&tter  wse 
wholly  ineffectual  to   accomplish  the  puroose  intended  ana   &o  all 
the  autheritiee  eee®.  to  hold.     Pela^aey  v.,  Delanej.  175  Hi.   187; 
yreund  ▼.   i'reund.   218  111.   139;   Uoatalaki  v.  Hoda>laki.  lai  Ill.^p. 
158;    Thonas  v.    Jhomae,.  131  K.   Y,    505;    45  Corpus   Juris  194,    seo. 
156,     Paragi^ph  II  of  section  140  of  defendant's   oonatitution  pro- 
Tides: 

"If  a  Member  has  heretofore  designated  or   sLxall  hereafter 
designate  as  beneficiary  a  p'=^rson  who    predeceases  him,    such  desig- 
nation  shall   lapse  ajrid  the   aiaount   so    desi^^nated  shall  be  payable 
in    the   same  sianner  as   though  no   de£li,nation   thereof  had  been  made, 
without,   bor/erer,    affecting  any  other   deeitnation   that  may  have 
been  made   to   on«^   or  soore   suryi'^ring  benefl claries.  ** 

lltere  is  no  ineonslsteney,   as  ve  construe   the   saiLe,  between  para- 
graph U  of   section  14C   and   section   210.      The   effect   of  paragraph  H 
•f  section  140   is  that   the  designation  of  Henrietta  lapsed  by 
reason  of  her  death  but   that  the  other  designation,  which  had  been 
■ade  of  plaintiff  as  beneficiary  for  the  other  hali'  of  the  poliey, 
was  net  altered.      Also,  under  section   310,  Hosa  as   the  surriring 
wldew  would   be   entitled   to  half  of   the   death  benefit. 

7or  the  reasons  Indicated,  the  court  properly  sustained 
tbi«  notion  to  strike  the  answer,  bnd  upon  defendant  standing  by 
its  answer,    rightly  entered  judgement,   which  is   therefore  affirmed. 

AnriiQo:D. 

0*C«aner,  P.    J.,    aund  ttaSurely,   J.,    coneur. 
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'HlilAM  L.   0»C03IH!5LI., 
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AP-'BAL  roOlC  STJP3PI0R 
COU^T,  COOK  COUHTY# 


MR.  JUSTIC?;  MAffCHETT  D'iLIVSRSa  THE  OPirtOlT  OP  THE  OOWT. 


January  12«  1934*  0*Connell  vae  appointed  reeelyer  of  the 
West  Side  Trust  &  Savings  Bank  by  the  auditor  of  publlo  aooounte* 
Ou  fT   before  that  date»  petitioner*  Ida  Oordon*  was  a  depositor  1a 
the  bank  to  the  amount  of  $4»S69*   :vhe  filed  a  petition  praying  that 
the  amount  due  her  should  he  allowed  ae  a  preferred  olala  againet 
the  estate  upon  the  theory  that  the  hank  held  her  deposit  Impressed 
by  a  trust  In  her  faror*   The  recelrer  answered  denying  that 
petitioner  was  entitled  to  a  preferenoe*  and  the  setter  was  heard 
upon  the  petit ion»  the  answer  ef  the  recelTer  and  a  stipulation  of 
the  parties  as  to  the  facts*   The  oourt  denied  the  prrijer  for  a 
preferenee  and  allowed  petitioner* s  clala  as  a  general  one»  and 
from  that  order  petitioner  has  appealed* 

The  faete  are  undisputed.  Maroh  16 1  1932 »  Ahrehsai  Gordon 


»->  *>, 


A.I  08IS 


sues 


%rTiiuo'j  :&. 


( *mtIl9qqA 


«r 


«v 


.    <       s5tf-  %o  namiiQ  set  ti&MKVia-:  ttehotam    .•c-  ut  »flx 

ifitii  Sfli\7H5b  fe«:£»w«cuB  \»'7ltio*'i  ad^i        .'iot-^  tori  nJt  ;^awi^  «  X* 
to  uoi.UiIi;qi^Q  i»  Uttn  i^vIhoaic  .'ixi^    Iko  tswaiw  »ri4   4noJ^^l;t«q[  (stilit  no^v 

jbfu:   teno  I.iii'xsii;^)  0  «•  mIaXo  a*^dnoi^i^»Q  lMnpoiI«  ham  •«ii»rc*)«Vf 

•boia*qq«t  a^rf  lenol^iisq  19 bio  iajii  moil 
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died   intestataf  leaving  as  hltt  only  heire  and  next  of  kin     lliert 
Gordon*  Uax  Gordon*  Alia  Oruskln*  Olga  Teinovitx  and   Ida  aordon^ 
all  of  )9hOB  were  of  legal  a^^e  and   under  no  disabillt/.  The  only 
asset   in  his  estate  was  a  surings  o.coount   in   the  liquidating  bank 
to   the  ajQOunt   of  |5»000  whioh  stood   in  his  name. 

Mareh  31*  1932*  a  meeting  was  held  p.t   the  hank*  v?here  in 
the  presenoe  of  Ur.   Pflauu*  who  was  assistant   trust  officer *   all 
the  other  heirs  executed  and  delivered   to  petitioner y  Ida  Gordon*  aa 
asaignaent   transferring  to  her  all  their  right*   title  and   interest 
in  this  hank  account.        The  hank  was   info3nned    that   there  -were  no  dehta 
a^lnst  the  estate*   and   through  its  duly  authorized  offioer*   the  bank 
agreed   to  pay  the  money  in  the   savings  aocoimt  to  Ida  Gordon*  without 
prohate,  upon  heing  furnished  with  ©.  surety  bond    to   indemnify  itaelf 
from  any  claims*      The  bank  sugaosted   that   the  National     urety  Go*  would 
execute  such  hond  as  was  required*   and  petitioner  procured   a  surety 
bond  froBi  that  company  la  the  amount  of  $5*000*   and  on  or  about  May  15 » 
1938*  dellvsred    this   surety  hond   to  We*  Pflatm*    the  assistant   trust 
•f fleer  of  the  hank. 

It   is  further   stipulated    that  if  the  petitioner  were  present 
she  would  testify  that  she  at  th  t   time  saidi     ''ttr.   i^flaum*  here  ia 
the  surety  bond   that  you  require*     ITow  I  want  my  money**'     It  is  alaa 
Btipulated   that   if  Mr.    Ylaua  had  been  in  court  he    vould  have  testi** 
fie<4   that  he  replied*   "You  will  have   to  leave  the  money  in  here  for  a 
year."       There  were  present   at   the  bank,   Albert  Gordon,  brother  of 
petitioner,   and   Olga  Teinovitz,  her   sister*       The  bond    in  questiom 
ie  a  part  of   the  stipulation*        It   is  dated  Hay  11*  1932,   siflraed   aai 
aaaled  by  the  olaimsint   and   executed  by  the  National  nurety  Co.*  by 
its  attorney-in-faot*       It  reoltes   the  de   th  of  Abrahm  Gordon*   iat««* 
tate,  leaving  heirs  at  law  and  next  of  kin  as  heretofore  stated |    that 
the  assets   of  his  astata  eonsiotcid   of  a  oertaim  sHvtagfl  account   Vo* 
64*279»  la  the  llquidatiog  hank  and   in  his  namoy  with  a  balsnoe  af 


u       ali  \o  ixMi  bam  mxJfA  xXir*  9Xd  tt£  ig^kvaaL  (•t«#t»*iU  b%lb 

inn^  "^KiU^biii^jil  t>iii  ai  iajsoo^ia  ^^g^tT»B  &  sew  eisian  alii  ai   i99BM 

#»!9:rp;jRl    fics  e.Idi;>    ,*!fi\iiT  tS9idi  ii  0^  SKii'8'5^8nrxTtf    ;t«fi(iii/i^.laa« 

i^,I  -^M  rfWGcTu  JO  ffo  bvf.   ,t)00«a^  la  J^awoesr*  edi  irl  ^Bsqaro')  leuiJ  •ot^  feinotf 

i&kixi    iti^i hilar.       '■-'■•     T''-'"        '"■      "'     '—^    -:''-'■■       ■   >''^     •     ^..,:.r.,K    ,<?^ox 

,  ;iri<'ti    ■  !■.'    ic    T  ;oi  t^o 
^nsasTQ  6T9W  isnoii'iS'  q  ariv    1i   istlj    'joo-uXa^iJe   isjptJtjjl  ei    tl 

m  TO^  •l»iJ  oi  "VjeBOm  9Ai  ov«»X  oi   evnri  XXi*  UoV*   ,»«>JX<5[*»^  sxi  *«irf*   F«»n 

Jte   ttil^oitf  ,tiof)i;o«>  ^rcerfXA  «:tn»</  <ji1*  *«   *n»e©tq  wte^w  etorfT       '*,*[atiX 

nnlSBtiup  sit  hari^  «xfT       .T«»>«ta   tad  ,s<lvT>nii»T  jbrXO  ^fIil   ,rtftnolil*Qq 

Betfl  ,';T't'X  «II  x;aSl  b«9«l)  <  :  ^ttci^-KXi^jlJij  *rfJ  Ttn  i^ani  b  si 

Ajr    .  '9-LUf.  SH»t>iiaVy   fitfii  xtf   ft© i^JWf>e3ca   ^-nn   3i":«iiit>)Xo  ©ri;^  x^  b»l»^ 

-c«*jxi   ,«o!rc<>0  «i,njiUrtrfA  ^o  A^   fb  ©xW  aeJJI-  .     .>-5t-ni-'v:on'»^#-*  «*i 

•«(l!   itwoz<oH  •soiiT'a  siAitso  ^9  Ito  bi»;ruiona9i  atMia*  bXK  lo  a^»a««  •tli 
tv  doriJlncT  «  tf^fv  t»flnfi  alM  ai   btie  }(natf  T^t^AbtUptl  wii  Ai   «9V3«M 
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$5,000|  that  Ida  Oordon  is  doslTous  of  obtaining  the  payment  of  the 
■eney  to  her  without  due  adminlBtration  of  tho  estatoi  that  the  ohligee 
hiis  elgnlfied  its  willingness  to  pay  the  money  to  the  principal  upon 
being  furnished  with  a  oond  of  indemnity;  that  nhere^fore  the  condition 
of  the  obligation  is  that  if  Ida  Gordon  will  Indeamlfy  the  bank  "tram 
and  against  '='ny   and  all  1o8b»  costs  and  expenses  which  it  night  suffer 
or  incur  hy  reaaon  of  the  paynent  of  said  money  hereinbefore  mentioned 
to  her  without  due  adnini  strati  on  according  to  l^w  of  the  estate  of  the 
said  Abraham  Gordon*  deeeaeedt"  then  the  obligation  would  be  null  and 
void,  otherwise  in  full  force  and  effect. 

After  the  dellrery  of  this  boi«3  a  new  passbook  Wo#  180157 
was  issued  by  the  bank  in  the  name  of  Ida  Gordon  for  the  sum  of  ^4,900» 
llOC  hsTing  been  deducted  to  pay  the  premium  upon  the  bond.  The  pass- 
book had  an  indorsement  en  it  to  the  effect  that  withdrawals  from  this 
new  account  would  require  the  counter-signature  of  the  suroty  company. 
Thereafter,  the  bank  allowed  the  withdrawal  of  ^475*50  for  a  headstone 
•n  d9eedent*8  grare  and  for  neceesiaries.  The  bank  ^ae  closed  March  3# 
lt33»  at  which  time  the  passbook  showed  a  credit  in  faTor  of  Ida  Gordon 

in  the  sum  of  $4|569« 

oi*  the 
The  theory  of  claimant  Is  that  by  reason/demand  upon  the  bank, 

while  it  w?t8  still  open  and  doing  business,  fo  the  payment  of  the  amount 

due  to  her  and  the  wrongful  refusal  of  the  bank  to  honor  the  demand,  the 

bank  thereafter  held  claimant's  money  impressed  by  a  trust  ex  malefic ip 

ftr  the  benefit  of  claimant;  that  she  was  thereby  remored  from  the  olass 

«f  general  creditors  to  which  other  depositors  belonged  and  was  entitled 

to  the  allowance  of  the  amount  due  her  as  a  preferreri  claim.  The  briefs 

in  behalf  of  claimant  indicate  that  there  ie  sone  authority  for  th* 

proposition  upon  which  this  demand  is  based.  The  courts  of  Misnouri 

bare  so  held  in  Johneon  ▼•  rarmrs*  Bank  of  Clarksdale,  223  Mo*  pp# 

ill,  relying  on  d  cisions  of  the  courts  of  that  state  in  Bank  of  Poplar 

Huff  T.  Millspaugh,  281  S.   .  733,  313  Mo,  412,  and  Claxton  r,  Cantl«x, 


fflstl"  2irtj8o'  »di  xliaasbRi   IXlw  rrofatol"  i,iJ;iI  \l   i»di   ai  eolitAallGfo  »rii   \ 
i&ltDa  iti^im  is  Aoidw  aesiXtt^pce  ^aa  aicso?  4«aoi  XXa  bxm  xo'   i9KlM';^  ht 

bcxa   Xlwjn  «<f  bXfctiy  col J<H^lX€fo   eiii  nen;;    "t^se^sss^h  ,nob'xofi  atwtet^A   bi4 

»i»a^tr*   b«-n  9010^  XXwl  Ri  ©«lwi9rf*o    ,M« 

«00^«H  'ILo  nua  &d4    :«^  no&'xoD  s!l)I  to  dsusn  aili  ni  inBd*  9Ai  xti  bcireai  aji 

airi^  fflicii   8Xj5Win.li>/i*i>v   imii   #o«SiJt.  oxitf  oj  ii  no  itn^uwanofjnl  na  {moI  ioc 

&tiQinb*mti  /I  ^ol  09«£V^s^  to  lsivaibd:itv  odi  bBvollB  ^s^t  edi    ^r^iil&oitt 
%^,  doiiiVi  b9«ioX9  fxiiv!  iLn»c  ^dl     •B«lti}«'3906a  lot  best  »Ti»xsi  a*itrc»beoe'b  i 

©xiJ   \o 
,.^x.b«    .-..«   1.:..^,;   ,.iv7-j .  A'VJBJBea    .. ,   «,u^.-    .ji   injwBJ- .1.^    ^^    i_,^<..-Ll.    aid's 

3tiu(mB   xii    to    *ndttV'ti  »'i«'^  t    senisucf  gniob  baa  neqto  XXi^a    -         '  *^      ''It 

aaAXc   »''i-   tict!):   b««ToiRa*c  ^ataci^   raw  atfa  ^jsjcij^   linBoU^Lo  %o  z^itonetf  adi  :c< 
baXwi^na  »»w  P>nM   '^^aoXwt  axoiiao^ab   lailia  daiiiw  o^  aio^ihdio  Xaiana^  ' 
ftlalier  <M<(T     visixiXo  ba-s^ate-rq  a  a^  nac(  airb  ^mrosa  Bdi   to  ao«awoXX«  aifjf  c 
aifi  tot  xtfixodcTifa  anna  el   a^ajtir  djsud^  a^jeoibni  .frifiiaiiiiXa  to  1Xac{»(< 
imoaalic  to  B^'Xi;/oo  adT     *  ba««cf  «Jt  taiMrob  aM^  Jioiilv  tto<iu  aotSlnoc. 
•<iq     *oX  C££  ji..yJL.  to  ataag   *a-i«>nja'i  .y  nomyiol.  ni   bXari  oa  otj 

TOlgpSl  to  3timg  fli  etfsia   mtii   to  a*Tuoo  ti{^  to  onoialo^.b  no  sci^Xwi   » 
♦X^ii'yi^i  *^  «PJXJ3X0  baa  ,fiX*  .oM  W€  |C«T  .W  ..i  X8S  jii^ji/ngaXXlM  .v  «jj 
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297  S.  W.  975, 

Clalfflant  also  relleo  on  MaXlett  v.  fmmlcltffe»  102  Fla. 
809i  136  So*  347»  &  casot  lnoiter&x ,   whloh  recelred  much  ooauiderat  loa 
but  ie  oleerly  di8tingulsha1)le>  in  that  there  the  claimant  h&b   psrsuaded 
by  the  false  enS   fraudulent  representations  of  the  offioer  of  the  bank 
to  ^lloiv  her  deposit  to  remain  when  she  v«aa  about  to  withdraw  it*  That 
case  was  before  the  court  upon  a  demurrer  to   the  petition  of  the  olaiM- 
ant»  and  the  facte  set  up  ia  the  petition  showed  the  perpetration  of 
an  intentional  fraud  upon  the  claimant* 

The  elaiaant  also  relies  very  ouch  upon  dictura  of  our  Buproie 
court  in  People  y.  .Dennhardt*  354  111,  450 •  In  that  case  the  claim  was 
allowed  as  a  preferred  one  vmAex   an  aot  defining  the  relations  between 
banks  and  their  depositors  with  respect  to  the  deposit  and  collection  of 
cheeks  and  other  instruments  payable  in  money*  approred  July  3»  1931* 
See  Laws  of  Illinois,  1931,  p.  675|  Cahlll*s  111.  Rev.  Gtats.,  1931,  p. 
177.  The  claim  having  been  preferred  under  the  provialons  of  that  act 
the  receiver  upon  appeal  challenged  the  validity  of  th?  act  itself  upon 
the  ground  that  it  was  unconstitutional,  but  the  court  held  t.he  act 
valid*   The  claimant  was  a  township  trofaurer  and  as  such  deposited 
funds  in  a  bank  in  TS^st  Moltne,  111.,  prior  to  the  time  it  closed,  drew 
a  oheok  upon  his  account  for  .*'.4,653.38  and  presented  it  to  the  bank  for 
yayment*  The  bank  did  not  p»y  but  in  lieu  thereof  issued  a  draft  on  a 
ChicRj^e  bank  to  the  order  of  the  township  tre^isurer.  The  bank  of  Seuit 
Meline  then  marked  the  check  paid  and  ohergod  it  to  the  drawer's  nocount* 
Oa  the  same  day  the  treasurer  deposited  the  draft  in  another  bank,  whieh 
■ailed  it  to  the  Chioago  bank.  On  the  following  day  the  depositor  bank 
wes  closed,  and  the  Chicfgo  bank  thereupon  refused  to  pay  th»»  drnft, 
which  it  returned.  Construing  tht^  act  in  question,  the  supreme  court 
said  that  under  the  provisions  of  par.  2  of  sec.  13,  the  act  was  extended 
beyond  the  bank's  agency  to  make  collecticne  of  i  t.ea8  entrusted  to  it. 


1^ 


*rSX  SOX  ,»ytl^oim!U"i   .t  JU^lLaJi  no  a«lX&'£  oaia  tfti^alBlO 
d'»ifT  «ii  \f}HXbAiiw  od    ^atids  Amf  ttila  cttdvr  aisttutt  oi   ^JtBoqfb  laif  iroIXa  o;;t 

•ias»^4|tf!^   ''^^  '■':   «•»  .<'. ;^  f?r:r.';;  .'fiwjn  ^iftV  jsalXsi  o«(X«   d'cawijaXo  eifT 

Biiv  KisXv    ...^    ,.     ^   ..WW    i.  ^      .05*^  •III  J&'OS  <  y  &t.ariiuiSFi.L  ♦v  <giXqo&"^  ci   .♦•■''• 

•  XS^X  ,£  ^«ti  lfaT&tijtq«    t  ^.J    »Xtfs\jsc    s^^jti^mfftjoul  lerf^u   lu 

.q   «X5^X  ,.a#e#f     .VfB  'XXiiilSw    sS'^'S   ,fi  tX€9X  ,GtoniXXl    ■ 

;ioq&r  IXe&^i  i^A  -^^AS  lo  vr^lbiXuY  bi£^   b«3ai»XXiBtf9  XaiiqqA  itOQir  %»Tioe&T  Gil';! 

b*^lReq»r>  cloua  ce  blue  'Z6T0H^.«i5  ql/fsiiveJ  ji  «««r  taamislo  exlT       •biXoi 

,':iv'    t       .<  .-    -  /  9»-uiJ  "it-    o     -iot-ii^   ,.ixr  t^niXoM  ^tJRF  ni  iftetf  b  at  aboul 

tot  5(«ntf  ori4  orf   di   t>»;Hit»«»nj   bn«  8S.fi5»t*'#  "xol   c^taroaon  bW  no<r«  Hoaifo  « 

«  no  *1«Th  a  b©Wooi  "loatyil?  i/elX  i;ti    ^wrf  \j<i  ioa  tlb  ilnad"  oriT     •iamsBriM^ 

itii&7  to  >Iftf-.i"  'ffT     .TjTifQ  -r^i.t  qtirfanwoi  »i(i   lo  i^fc^o  »rf*  o*  aCaarf  oi:39lxiS 

•irtuov  .        '.- w     -  -a-^-ifilo   l^tt*  bi*l  alo^rio   odi   b«atx«B  nnxti  enlXol 

ft»finalx«  saw  iTJWi  »ill   ifiX  •om  lo  ft  •xeci  t»  «iu>XuiToa<i  act?   isAm/  iiul^f   bl« 
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The   court    said: 

••The  paragrarh  provides   that,    under   the    ccnditiors   stsited, 
the   assets   of   the   drawee    ahall   be   iizipressed  '^Iti.    a   trust   and  no 
liiiiit«ition   la   impoeed   reBpcctinji    the  person   who  pr^seiite   the 
oheok  or  other   Instrument   for    the  paymerit  of  money.      By   csiiarging 
the   drawer's   acccLmt   with    the   amount   ol"   the   chpck  or   inBtrxunent 
presented,    that   amount   is   In   effeot    tidten   froa;  his   account   arid 
held   in    trust  by  tlie  tajrik   for    the  legal    bolder  of   the    oJaeok  or 
other   inatruHient,      The  def  en  iant   In   error   did  not   re^u  ^at   the 
draft   on    the   Contixmntal   Illlnoie  EarK    ^aid  Trust   Company   and  hie 
rij^it   to   a  preference  bpcacie   fi2';.ed   regard! eea  oJ'   the    is^aance   of 
the   drat't.        Jnler   the   fasts   Rhown  by   the   evidwice   the   et^xtute 
epeciflcHily  impressed   the  assete   of   the    ciot»ed  bcUik  with  a  trust 
in   favor   of   the   defendant   in   error    and  he   is    entitled  to    a  prefer- 
ence in   payiaent  over   the   bank's   genereU.   creditors  for   the   aiaount 
daisied, " 

It  is  apparent,  w«  tlilnk,    tJ-iat  the  only  question  ther«  "be- 
fore the   court   concerned    the  validity  of   the   fit?ttute.      In  PeauJLl„  Vj^ 
Bryn  jj  mtt   •itate.B^^^k^    273   ill,    App,    415,    the  ijrecipe  qupstion    seems 
to  have  been   before   the  third   division  of   thie   court.      In   that   case 
the  olaiBiant  Jiiade   a  deposit    in    the  bank   on    June  9,   1931,      He  then 
aaked  the  r^ceii/ing  tiler  -hat  his   checking  balance  was  and  upon 
receiving  the   inforniation  dre^v  a  ch^^ok  oxi   the  bam:   i'or  that  amount, 
presented   i  t   to    the   teller  and   deiiaiided  payiaent,      Xlae   teller   told 
him   the   cheek  must  be   "0.   K'd."   by   a«  of'icer  of   the  bjink.      The 
depositor   then  presented    the   check   tc    U'le  aeeietarit   cashier  of   the 
bank,   ndio    endorsed   thereon  his  approval   for  payment,      Tlie  depositor 
again  presented   the   oJ^ieciL    to   the    receiving  teller  with   the  request 
that   it  be   paid.      The   teller   r.ooic   a  package  of  bille  and  bot^sn    to 
oount   theoi  but  while  se   doing  he  was   called  to   the  telephono  and 
when  h«  returned   told   tho  depositor  that   the   check  would  net  be 
paid,    tnat   the  bank  was    f.oing  to    close   oind  was   in    the  hands  of   the 
State.      The   reeeiver  insisted    that   under   theso  fnots   the    claimant 
had  BO   right    to    >riotity  of  payment    over   e><*'^*>'&l    crnditors,   whilo 

the  claimant    deooeitor   urged   tViat  he  was   entitled    to    such   prefereneo 
Upon    tae   aaflip    t  leory   that    is   urc^ed  here,   nauiieiy,    that  upon  wrcc^iful 

refusal   to   pay  upon   deaiand   the  bank  became   a  trustee   ex  aaltf  iolt 
of  his  deposit    so   as   to    con -^titute   it   a   trust   fund,      .i^fter  reviewing 
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trial 
th«   authorltlea   the  opinlor    of  the   court  held   tliat   the,/^ourt   err«d 

in   directing   the   receiver   to   pay   the   amount   ol"   the   claim   as  ore- 

ferred,    'vn/^    the   order  was   reversed,    onf*  ol'   the   Jus«tices   ilBs^ntint'. 

The   Bftme   '^uestion    cane  up  bpl'ore   the   same   rtlvieion   of    this 
court    in   PftQole  .T«   girgt_Xta^^laii   '',t-?te  Bajnk^  Gen,   lo.    56884,   not 
reported,    decided  Oetoher  IC ,   1^34,      Certiorari  T^ao   denied  by   the 
Supreme   court   on  JPebruary   21,    1935,      I'he  opinion   of   the  rai.lority  of 
the   court    in    that    caae   said  of   elaimants   who  h^td   dr  i^n    cheokp   on 
their  account    in    the  hank   and  demgnded  paymmnt  on   several   occasions 
before   it    clooed,    that   they  *ean  only  be    regarded   as  ^--eneral   credi- 
tors,   ?ixid    the   fact   of   the   deiAand    Ud  not    establish   their    olaim   a»   a 
preferred  claim   to  be  pai<1   prior  to   the   claiirif?  of   thp  gi-neral    credi- 
tors," 

^^  g"03le  Y,    Cikic.si4i.o  Bank  of  Cpgig'^rce,    275   111,    App.    68,    a 
eimilar   luestlon   ap;ain   oaaie  "before  the  third  divlBlon,      It   appeared 
that   on    ^une   24,    19  32,    the  barifc   closed   ©xid   /'vlfred  i. .    Forerjan  wae 
appointed  receiver.      ?efcre   closing   cind  rhilr    acting   ae  roceivrr 
in   other   cases   the  bank   collected  ^1R,9?.G,65,   t-hic:-    it  trintled 
with   the  general      a»eete  of  ite  own  bsujk.      The   trial    court   found 
that   the  aesets  of  the  bank   thereupon  lecaKe  lE/preseed  rith  a  trust 
for  this  amount,   which  was  allowed  as   a  preferred  claiK,     A' ire    '. lynn, 
another  depositor,    filed   a  petition   setting  up   that   on   the   day  bffor« 
the   bank    closed   she  presented  a  cheek  and  deonanded  payment  of  her 
depeeit,   which   rvas   refused,      tihe   asked  that  her   olaisi   should  be   oon- 
•idered  before   the   final    disbursement    to  i?oreman  on  hie   preferred 
olaiB.      The  order  which  allowed   the  iforeipAO   olaisi  also   directed 
Immediate  dietribution.     iz^lss  Glynn   appealed   anJ   in   the  Hpoellate 
•ourt   argued   tuat   receiver  J»'ore«ian   wae  not    entitled   to   preference, 
The   court  held   tiiat    the  bank   as   receiver  havlnt^  failed   te  keep   the 
fuAd  colleeted  intact   and  singled   the   saise  with   Ite  own   assets,    tUc 
fund  was  presuised  to   be   in    the   as  Bets  ol    the   bank  when    it   clcsed 


-ifrs'sa   I#i;-»aei^  u»  b^^n^^^'x   ttd  ^^lao  a«o*  x^ii"  ,b&sol9   ii   »iol»<f 

" ,  H  'I  0  d" 

bnw  ^1:  iti/do   X«iTtrf  SiiV      ,iiiwcf  nwo  «it  *lo  ^inasod      Xaioneii  axli   tttlir 

•aod   9<i  e»iuoj4«  sJ:aX9   ittjil  iftcU   bckjUiA   »<t(i      Jk^sw'iai   a«'v   iloXrfw   ^ikaottPt 

b!>io^»tlii   uaXjK  mlAX»   rw^-x9^  •At  iMwoXXa  xioXilw  ItA'Xf  tilT     ^mtiklo 
«#£lX»q<yA  ft<i#   Cii  i^i«i   boXifi»q(i«  an\,Xi>  ««Xi&     «aQlJ^utfjti.raXJk  •|«ij^«««l 

^ii-   q«»](  •#   (>«Xlit  ««iT«if  •x»Vi»6»'t  •«  2UDitf  alii   #BiU    bXeii  ^tuM   #x(T 

•it}    fSlait '£   nwo  «il  il^riw  f>Bu^^   «ifi  baXijaXtt  boa   itttainX  battaXXao  JMU't 

baaoXs   :iX  tiaxHr  tsxt<iS  9d3  to  B^aat«  •«»  nl  atf  »»  bMMia»a«  a«w  bfluil 
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and  w»e  Impreteed  ▼Ith   a   trust.      The  opinion   alao    said   that   th« 

claim  of  tics  Gljrnn   l*or  a  preference  hid  been  recognised  in  yari- 

ous  jurisdictions,    and:      "If  deiuand   is  lu&de  and   refuoed,    tlie  tank 

holds  «uc!i  moneys   ex  malel'icio   as   a  truet   I'or    the  benoi'it  ol'   the 

depositors  who  made  the  dertiand.      'ihis  demaxid    renoves  such  depositor 

from  the  class  of  generail   creditors   to   '>'hieh  other  depositors  be* 

long,"     The  opinion   cited  kurm , t^  BurqJ:i,    25  111,    35,    and  other 

oases  from  the  iiissouri    and  Florida  JuriBdiotions,    arid  also  relied 

upon   the  dictum  in  People  v«   Dennhardl;^    354   111,    4  50.      That  part  of 

the  order     finding  Foreman   to  be  entitled  to  a  preference  was  af* 

firmed,   and  that  part  of   the  order  which  directed  iiiuaiediate  die- 

of  the 
tribution  was  reversed  and  the  cause  remanded.  ^  n^aJoritjf/ justioes 

of  the  court,   while  concurring  in   the   conclusion   reaciied,   declined 
to   accede   to    the   etat^uent   that  Josephine  Glynn  v/as  entitled  to  a 
preference,   insisting  that   the  xaerita  of  her  claim  were  not  before 
the   court   and   should  not  have  been  passed  on. 

The   sum  and  substance  of   it   all    seexus   to  be   that   the   spe* 
eific  question  here  raised  has  never  bean  passed  upon  dirootly  by 
the  Supreme   court,  but   that   it  has  been   squarely  passed  upon  by  the 
third  division  of  this   court   contrary  to   the  content ion  of  the 
olalmant,   and   that  the  Supreme  court  has  declined  to   review  that 
court  upon  that  question  by  periorari.    It   is  worthy   of  note,  how- 
ewer,   that   the   facts  in   this  oaoo  as  stipulated  are  not  entirely 
inconsistent  with  the  theory  that  the  elaimant  did  not  imperatively 
doaand  the  paynent  of  her  deposit.      The   stipulation  of  faots  jus* 
tifies  the  inference     that   it  was  a  part  of  the   mi  tire  agreeeient 
with  the  bank   that   the  deposit  must  be  left   there  for  one  year, 
that  would  be   a  period  within  which,    if  administration  had  been 
ffranted, creditors  would  have  been   required   to   file   any   olaiae   that 
existed  against  the  estate.      Sueh  condition  would  not  have  been 
MB reason able.      There  is  an   entire  absence  of  evidenee  tending  to 
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eift  isdS  tkitiss   oalA  ficlnlfo  «riT      ..It in  ^  .f>«)8»<iicfaii  smw  httti 

-i^«r  ni  JN>sln;ioo»T  ssh9d  &r>x.'  oorvaiftfe-HT  s  lo't   ocyXO  anil  *to  otfiXo 

^Oi:fie«><?afi  tiamb   a9V0«J3Tr    forta^a*^  niii'I      .  -.-yty  ttdt  #friia  OJfw  artotiaoq^l* 

-•^d   e'io;tiso<?«.&  TtftfiJ-o  iioisi*?   s?  «To*ift©io   X*Tci>a9s  Ito  aaaXo  adi  moil: 

h&IlaT  oais  ^a«   ,«j{oitoil>al'xi^t  sbX-ttiJ!%  hR»   Huqb^VI  axl^  jAorxl  a»8Ao 
'ie  **t*<j  i«iU'      .OiSI*-    .ixl   ^-88    .jLij.  .V  g-Ico^'-i  ai  iiusti»lh  arfj  adqw 

ari^  'to 
aaaii^  ^^.'^  \SL'^'^'^ot«fl*  ^  .lr»*:>ri!R.-:«T:  <6aiSSo  adl   ^a^^   H^t^^r^'ii   aaw  aolitfrfli^ 

l>f>:il/o«fc   ,ij(*ii&fiMit  nviealottfit^  *sit  «.l  i^nirxuonoa  ollrfw  ^^tuoa  arfi  it 

.fto   ^s!?a*«r  rw^o'  i^rf^ri   ion  ftlvoxicr   fina   *"xuoo   •ili' 
-9ce   »i^  .ttuH)    »<f  oit  amas>a   iX<.  oa»^etfua  l>iiB  sura  aifT 

Xcf  i^l^aeiclt  ao^/u  jb9aa4«<^  cm«if  i*!iv»a  a»tl  b^aUn  »X9d  nelfBBup  aillo 

»xii    lo  noi^waifaao   "sil^   oi  ^Ttasi^floo   t-tuoo   aJtii'J  'to  noialvlfc  bitiii 

t»dt  wstlvsit  qS   l»-*ittX»©f»  etui  irrMf??  *«an<jufi  ariJ-  *«i1#   Iob   ,inc(ir:iaX« 

-won  ^oJ-oH  ^o  Y.tiJ'^o'*'  0^  *^    ♦if-  vii.  xd  nol3'«»U5.   Jfiil;^   aoiyju  3"t;jjoo 

v,l»%xiii»  4 on  a'lto  j>«}«>XtirQl»«  a«  *«aa  aiiU   ni  etai^t  aiU   inAi   ,t»f 

^£ftvi^A*i)>»qHi  rfoH  *i^   .jTitiittxaXar  arfi"  #ailtf  ^oarli   aiiii  iitiw  Jiiaitelafioofll 

•nut  «ti>j^t   to  aokivltii^tU  adt     .tiao«aft  ^aK  *»«  imttx^^  •cii  hOMMBU 

ta/owvaaTiifi  a-ri^wa   9M  lo  l-at^ei  a  taw  ii   *««£»     Mnaiatnl  axW  aallJt* 

.'titftt  »no  -to')  aitarli   Ital  oif  ic0ifl  d'iaociaJi  »/U   iTjaiU   Hsutd  axil   xf^lw 

oaad  lM*ft  aoliinHttttlaihti  11    ,riotrtw  niiWlw  kal^aq  »  arf  ^Xi/ow  ;f«riT 

,tinli>   aotiaXo   ic««   o-t^"*   <>*   fc*il*;p#«  iwarf  avi»H  l>Iirov  »io*lt>ait<»  .fcatrwii 

icaatf  avati  i«tn  tluow  sit>litbae9  riawfi     .ad-«*aa  ari#  «aai«M  ba*aXx« 

oc^  aoifriia*  aojoablva  lo  aocwadA  ••xiioa  tm  ai  aiaifX      ,aX(f«!io«»otnii 
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show  deceit  or  fraud  on   the  part  ol'   the  bank,   or  any  of  lt»  offi- 
cers.     The  claimant   did  not   object  when   the  officer  of   the  bank 
said   that   the  money   should   remain  on   deposit   in   the  bank   for  a 
year.      On  the  contrary,    she  seems  to  have  acquiesced  in  hie  con- 
struction of  the  agreeanent  between   olaliniuit   and  the  bank,    md  left 
her  Money  in  the  bank  until    it   olosedo        The  preference  of  her 
claim  vottld  be  aost  unfair  to   other  depositora, 

y©r  these  reasons  the  order  of  the  trial   court  is  affirmed. 

ORDER  /J'PlRtoED, 

O'Connor,  P,    J,,   and  Mobu rely,   J,,    concur. 


•8. 
.1  r:o  oil  'iti  ^ns  no  fAtm^  Btti  'to  ttJ^q,  »tii  ao  bu&tt  ic  J^laodl^  veiia 

A  'let  :jijtR<f  &iii   ai  iisoci^b  no  al«a»^   hiUi^  \tnoJS  «£li  ^a4#  £>!«• 

■<'io;>  aXil  ni  fe«&oa»lirpo«  $r«ff  oi   ets«»«  siic   ^^ai^ifoo  odd'  reO      .ibo^ 

i'tai  b'-^i-   t^Uusd   Aril  bntt  ta&isxlmlt  0»»mit94  d-nt»i«»eij|fl  eiid  lo  nolifaccia 

f^fl   to  9»n»^*t»"sq  9siT       ,fc*iSoj:p  Tojarf  •/<*  al  ■^anoa  tsK 


TKOIiAS  B.   R0BISRT3,  Receiver  of  We»t /) 
Tetm  State  Bank,  /  )        J' 

Appellpse,/       )      / 

/  APPEAL  imoM  MUli'lUllia 

TS.  ^  ]    f 

0.    A,    8CKIIJ.IliGBR,  )  ^ 

Appellant,        ) 

MR.    JtJf3TI0«  MATGHBTT  DKLIVBRSD  THK   OPIxaOi^   OJ?   THE   COlF:T. 

On  October  4,   1933,   Hoberts,   receiver  of  the  sVeet  Town 
State  Bank,    caused  &  judii^uent   to   be  entered  by  confession  against 
defendant  upon  three  promissory  notes  executed  by  defendant  on  May 
18,   1961,    due  30   days  alter  date,      The  notes  were  for  $2050,   i^l^O, 
and  #1350,   respeotively,    and   contained  power  to   confess  Judgment, 
The  notes  stated  upon   their  face  that   they  were  secured  by  oollat* 
•ral    in   the  form  of  #5,000   iu   real   estate  bonds,   and  gave  the 
helder  power  to   sell  at  public  or   private   sale  fuid  to  purahase   the 
sane  at  any  sucU  sale, 

th.9  bank  was  closed  by  the  Auditor   of  Public  'iooounts  on 
June  11,   19  31,    and  Hoberts  was   appointed  receiver  on   vfuly  21st. 
The   judgment   eiitered  Oetober  4,   1933,   was   for   a  balance   claimed 
to  be   due   in   the   sum  of  $2104, 11,   with  attorney's  fees  of  $166.24, 
Sxeoution  on   the   Judgaient   issued   to    tiie  bailiff  ol   the  Municipal 
court   on  October   6,   19  33,   and  was   returned  unsatiefied   January   5, 
1934,    the  return    stating;   that  neither  defendant  nor  his   property 
was  found, 

Oetober  13.   1934,   plaintiff  filed  a  oroditor'a  bill  of 
whleh  defendant   received  notice  by  publication  October   2u,   1934. 
January  11,    1935,    defendant   presented  its  verified  petition   in    the 
Municipal   court,    praying   that   the  Judgment  be  vacated   and   set 
aside,    or  opened  up  with  leave   to   pleaul,    the  petition    to    stand  as 
an  affidavit  of  merits.      This  motion  was   denied  en   that  date, 
January  14,    1935,    defendant   presented   another  verified  petition   in 
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■   :$C*^   ...ft.T    0  O  C^ 

,.  -.  ^-    -  ,  ,      ,T,eQS:   ,*   ladoiv^ 

y:^i  i  no  *it»nn<9l^fc.  ijtf  J&:»ii;;o»-«3   eaion  xsohb  kisntq   99isti   notiu  j^na^r(»l•^ 

,:K.;^i"f   .CiSOSij.   'tar  (s>i8ir  ss^ofi  "»ifl      ,«i«i)   is^'tR  a^Afc   OS  ©wb   ,X£«?£   ,81 

>tn»3^3^t>wt  a««'taoo   oi^  •xs's'^r:,  jbAnia^aot)   fen*   ,\:-i^*yi#oe<^sO'x   ,03ex$  hna 

•'■:ijt£l09  x,^  h9ikta»Q  910W  x^sii  i^.£ii  vo^l  tclaxU  xioqu  b9tiitc  a^Hon  aifT 

$j;v    inunin'iuti  9i  bitf,  »X«e    aiavkii^  10  oiidTve;   ;!«   Il6*   oi  tftxtoq  isblbd 

no  Binuoo'j.^^  t>lL<lM^i  to  lit^ibis*''-  ^dt  %tl  feeitols   e««  ifotsu  ftr^T 

,i^iii  teller,   no  t9vi.oo9'i  l)e;fnjto<|4}8  ««w  a^rtddoA  fcois    «XCd   4XX  •aul. 

i:«i!»mi:«>Xo   ftoOitXr^f  £   lo'i  ««w   ,<>.£(;x    «{"  rtAt^a^oO  isa^^cw   ^aSMjibvt  9^1 

,^S  ,bb£U  to  a»«'t   st*^«ntiQi$4d  tii  tm   ,iX.»OXSiir  '!«  iujb   9iU    ai  9ab  »di  9$ 

iBtlioiauii  »tii    iv  'tliXi**^^  9>u   oj   bauasl  ^u«i(t])jbi/t   aii^   no  nol^iioszl 

■0   Xixrf   f?''io;Jit.*'tt)   A  l»»Xi*l  'tlUnlfiXqr    ,*CGX    ,Ki  i^cfoioO 
.*^f,«?X   ,vS  tndoaoO  aoltntiiitSufi  \ccf  ool;Jon  Jb»vl»»oTt   itmta9'toh  ^ItSw 
fid;t    nl  noi.rU»tT  h9i'tiX9r  9it  b-^in999i<i  itu>bcu!>'tt>b   ,eC«X   ,XX  xi«i/afili 

fni    JiiuJa    oi    iioi^l*«q  »AI    ,fc«»Xq   o^    3V«"X  iMim  qu  J^ooeqo  10    ,•*>!•« 

,9iMl  dMci*   no  l)«liT»l}  •«»  a9ii9m  aliffl      ,«*l"x©ia  'to  JiyeM'tl*  sm 

nl  rtai*X*»q  fcoi'tXaav  Mxiiooji  Jb««maftii4  iamhUBl9b   ,ticex   ,^X  >£:cjiua«I. 


•upT>ort   of  a  liotloi'   to    a*»t  .isid*   tlie  order   entered  January     14th, 
ftn4  an  ©rder  was   entered   denyinti   tUiis  njotlon.      i'roci   these  orders 
del>n«».ant  has  perfected   hie   app   al.      The   ci^ueetion   lor  deciBion  on 
the   reeord  ie  whether   the    court    erred   ir^   refuBinfe,   to   operi  up   the 
judfment. 

In  bPi-iRll'  of  defendant    it    is    conteiided   tiiat  his  petition 
showed   diligence   and   a  good   defense   oi.    the  ii.ente,        n   the   con- 
trary,  plaintiff   contefids   taat    the  petitions        «fere  botn  properly 
refueod  because   defentilant   f&iled   to    snow   n  inttritorious   defense   lo 
the  action   ani  beoause   it   aoppars   that   dsfenciaTit  was   guilty  of 
laoheoa 

The  lair  apTilloaTsle  to  proceedings  of  this  kind  is  well 
••ttled  and  has  be«n   stated  repeatedly.      Such  petition    ie   to  be 
•OBstrued  most   stronfviy   -sigalnst   the   (defendant  who   presOiTtD   it, 
Autn   Snwnlv   Co.    -y.    qcene-in-r-.ctior    Corp,.    34(     111.    196,      If,    thu» 
oonstrued,    a  laeritorloua  defense  ir   shown,    iri   the  absence  of  laehea 
the  motion    shoul'l  be   allowed;    othei'viBe,    it   ehould  be   de.  ied, 
iv-oehler  ▼,   Glaiffl,   169    111.    App,    537;    Stfrnberfr:er  v.   Wrifcht^    239 
111.    App.    490. 

Ab  already  8t«»ted,    th«  judgment  here  was  entered  October 
4,   193^^.      Thereafter   an   execution   issued    and   was   returned  unsatis- 
fied,    A  ereditor'B  bill   wae   filed  Cotober  12,   1934,   of  whioh  de- 
fendant  reoeiwed  notiee  October   20th,      Defendant's   first  motion   to 
••t   aside   the   Judgment  was  not   filed  until    January  11,    1935.      i'he 
first  petition   did  net  undertake  to   excuse  the  delay.      The  eeoond 
yetition   states   that   defendant's   first  motion  was   denied  for   tnat 

reason;    that   the   question  of  whether    the  petition    stated  a  meritorious 
dsfense  was  not  given   eon si deration. 

Upon   the  hearing  of   the   second  ixotlon   as   ten.lin^;  to   shew 
diligence,   defen^fant   subaitted  the  affidavit  of  his   attorney,   Jwies 
H.  Burr,   w  o    also   represents   one  Helen  M,   Bott,    a  defendant   to    the 
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•r«ditor'8  bill,      Tke   affiaiit    etatfs   that   on  JKoT ember   23,   1934, 

he  preBented  a  ^oti&n   in   t^e    wircait    court    to   di&iniee    the   oredi- 

tcr'6   bill;    that    tiie  motion   was   denied   on   December   3,   1934;    that 

he   tiiereal'te-r  presented  &  motion   in   tne  nutur?>  oi    a  dejiurrer 

pursuant   to    the  provisions  of   section  45   of  the  viTil  x^rjiCtice 

Act;    that   this  SiOtion  was  presented  Deoeiaber   2i,   ld34,    and  the 

furthsr 
hearing   thereon    set   lor  January   14,    1S55,      'ihe  aJ'i'ianJt/etates: 

*    **    t.iat    after   fi.;.in^   tiie  last  .jieationed  ^Aotion  la   said 
Cireuit   court,   h*  had  occasion   to   exaiaino    the  files   in  oass  x.e, 
£*224250   in   the   Oirci'tit   Court   of  wook  vyounty,    in  Tiaich   case 
Th9Bas  B.  Roberts  the  Plaintiff  iierein  was  appointed  lieeeiTsr  of 
the   '.est    Town   State  iiarik;    wiat    the   said    files   are  voluiuirious   anA 
nuoh    time  was   oonauiaed   in   exsui^ining   tuem;    that   during   the  ex- 
BiEtnation   of   the    said   files   affiant  learned   of   f;.cts    taat   had 
aot  previously  cobs   to  his  icnowledge,   whien   facts  in   ais  judg- 
Btent,    constituted   a   coisplete   defense   to    the  plaintiff's   claim 
herein. " 

Ths  affidavit  of  ^urr  further   says  that  he  informed  .ielen  r  .  iott, 
one  of  the  eo-defemants  of  o.   4,   Schillingor,    t  at   a  defense   could 
he   int<;rpo8ed   in   this   case,    ard   that   a  motion   should  be  mado  under 
th*  rules  of   the  Municipal   court  to   open  up  the  .judgment  by   oon- 
festioin  and   for  leave   to   plead;    taat  he  was   then   authorised   to 
frocoed  to  UHka  the  siotion,   rni^  that  he  m&kc.t,  the  affidavit  for 
tho  purpose  of   shewing  that   the  delay  was  net  unreasonable. 

This   affidavit    tlgnificatitly   fails   to    state    tiiat   affiant 
did  not  know  of   these   supposed  defenses  prior  to   the    examination 
of  the  files  of  the  Ciroult   court  wnich  he  made   at    thf%t   tlsio,    and 
it   also   falls   to    state  when  he  first  leanied  that   the  Judtsaeat  ky 
eonfession  haul  boon   entered.      The  petitions  of   defe<.dant   also   do 
■Ot   state  whOTi  he   first   caste   to   know   that    the   Jud^gnent  by   confeo- 
•ion  had  boon    entered.      He  may  not  have  known  of   the  Jud^ent  on 
tho   dste  of   Its    entry,    but   he   oertalnly   does  know  when  he   first 
learned   that    It  had  boon    entered.      It    is   app«r*nt    tnst   defendant 
withholds   that   Inforn^^ation.      The   fair    Inference   from  both  affida- 
vits  ie   that    defendant   know  of   the   judgment   on  or   about   the   date 
It  was   entered  -  Ootober  4,   1933, 
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fk9  question   to   \>e   declde('    tlMn  ia  narrowedi   (^own  to    this: 
Whether  hearing  waited   from   that   tini'*   to    Janu/^ry  11,   1935,   without 
any  ttxcu^*,    df>f enchant    is     uilty  of  laches    in    failinj,    to   prespnt 
his  rootion    at    an    parlipr   tlztt.      In   3 1  f;rr,b  e  rg  pr  v  ^  _^^Ti{rht ,    239    111, 
Afjp,    490,    »  f^elay   from  .prll   14,    19?6,    to  *;ay  18,   1925;    in  Tfr^tam 
▼i_^^yi5JlSli »    ^S  m»    ''"PP*    -^^3»    «   i'elay  from    July   16,    1915.    to 
Sept^ober   3C.,   1915,   wae   in    eaca    cise  hcli   tc    preclude   fJ«-f ^-r dant, 
Cn   th«   contrary  in  SolomoK   v,    Dunne,    264   111.    Arm,    4]f>,    It  wa» 
held   fiefftnrlant   waa  not  preciUfted   by  a  deiay   i'rcmi  Decewber  9,    19;?C, 
to   June   5,   1931,   under  the   circiTngtarceo   there   apnearing,      tio^eircr, 
it   also   arjpeaxed   in    that   casp    that   the  newer  to    confess   judgrupnt 
was  void,    and   the  opinion   states   that   in    auch  caee   the  motion  to 
set   aside  might  be  made   at   any   time.      It    is  not  urged  here   that    the 
power  was  Toid  or  Illegal,      In    that    oaae,    it  was  pointed   out   t^at 
a  ^roeeeding   of  this  nature   is   controlled  by  equitable  princiole* 
and   that   the  rule  as   to   i aehes   is  b-^sed  on   the   equitable  maxim 
that   eouity   aids   the  -rlgilant,   not    thos?e  who    slumber  or   their  rights. 

Assuming,  a*   we  must,    that    def en  <ant  h«»re  had   Knowledge  of 
the   judgment   at  the   time  it  was   entered,   we  think  it  must  be  held 
the  delay  of  defendant  was   inexcusable.        Defendant  not  only  knew 
the  JudgCTpjnt   was   entered   but   aleo   knew  that  plaintiff's   creditor's 
bill   based  UDe^    It  was  pending.      Defendant   Is   estopped  by  laohes, 

ItoreoTer,    the   affidaTlt   fails   to    state   a  meritorious  de- 
fense.     One  of   the  alleged   defeases   Is   that  plaintiff  sold    collateral 
and   purchased   the   same   for   Ipsb    than   it  was  worth,      Xhe  notes  giwe 
the  holder  thereof  i»ower   to    sell    the   collateral    und    aut'iorlsed   the 
holder   to  buy  at   su«h   sale,      JJefen'^ant   In  his  petition   dees  not 
state   the   oiroumstanees  under  which  the   sain  was  made.     He   states 
that    the   collateral    sold    for  |130C,   but  he    do-^s  not    at«te   any  3  ,ots 
from  vhioh   tne   true  market  i-alue  of   the   collHtfral    sold  mi^t  be 
determined,      i{e   sett  up   as   an    aila^ed  defonsfl  a  supposed   agreomant 
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nade  l>y   thp   bank   to   repurchaee   tae  bonds  which  had  be«n  put  up   as 
•ollat«ral   at   a  ^leoount   of  not   more   tnaiji   two   per  cent,    but   such 
agreement  has  been  held   invalid    an   agalnfit   public  policy  in  kaafi 
▼  .  Madison  Ke^zic  ^.tate  Ijartk.    354  111.    554;  :iol'l'man  v^   ^c^rs j;^j>a» 
muDity . atate  Jbank,.    3&6   111.    593;   -two tin  v,  fitl&»^xeh«  -Liat'l  Jaanlff 
275  111,   App,    530.      The   allej^^ed   aaae  o3'  the   collateral   by  i^oberts, 
the  Reeeiyer,  was  held  on  February  20,   19  53.     Jcfendarit   does  not 
deny  that  he  had   %ctuai  notice  ol'  the  sale,     .^e  made  no  objection. 
The   facts  as   stated   in  his  petitions   strongly   tend  to    show  that  he 
aequieeeed   in   this   sala«      The  p    titlons  do  not  allege      either  a 
meritorious   deiense  or   diligenci?  in  preseutiiig  his   supposed  de- 
fenses, 

iTie   trial    court  properly  denied  defendarit's  motions,    nnd 
the  orders  denying  ttie   saoie   «.re    therefore   affirmed* 
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AT  A  TERM  OF  THE  APPELLATE  COVRT, 

U-N   / 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fifth  day  of  Februai'-y,  in 
the  year  of  our  Lord  one  thousand  nine  hun-dred  and  thirty-five, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

■ Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
APR  22  1935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8825  Agenda  No.  4 

In  the  Appellate  Court  of  Illinois 

Second  Distridt 

October  Term,  A.  D.  1934, 

City  National  Bank  of  Kankal^iee, 
Illinois,  a  Corporation,  and 
C.  B.  Sawyer, 

Defendants  in  error, 

vs. 

3.  J.  Tegge,  Emma  R.  Tegge,  L'dvjard 
Lottinville,  Trustee  in  Bankruptcy 
for  L.J.  Tegge,  bankrupt,  etc.,  et  al. 

Defendants  in  error  Error  to  the  Circuit 

and 
Maria  Arp,  Court  of  Iroquois 

Plaintiff  in  error. 


County 


vs. 


City  riational  Bank  of  Kankakee,  Illinois. 
a  Corporation,  et  al, 

Defendants  in  error. 


WOLFE  -  P.  J. 

The  City  National  Bank  of  Kankakee,  Illinois,  and  C.  B. 
Sawyer  as  trustee,  filed  their  bill  of  complaint  on  February  17, 
1930  to  foreclose  a  trust  deed  given  by  S.  J.  Tegge  under  date  of 
March  28,  1928,  which  trust  deed  Vr^as  given  to  convey  120  acres  of 
laad  in  Iroquois  County  as  security  for  a  note  of  A6, 000.00.  Maria 
Arp  and  numerous  others  were  made  parties  defendant  to  the  bill, 
but  all  except  Maria  Arp  were  later  dismissed.   On  March  21,  1930, 
Maria  Arp  filed  an  answer  to  said  bill,  and  also  a  cross-bill  seek- 
ing to  foreclose  a  trust  deed,  given  by  E,  J.  Tegge  and  his  brother 
to  Au'-ust  Arp  on  March  2,  1918,  for  eighty  acres  of  land  covered  by 
the  trust  deed  to  :.av/yer.   The  trust  deed  was  given  to  secure  a 
note  of  Os, 000.00.  The  original  complainants  answered  the  cross- 
bill. The  other  defendants  we -e  defaulted.  A  hearing  was  had  on 
the  bill,  cross-bill  and  the  answers  the,;eto. 

The  trust  deed,  sou-^ht  to  be  foreclosed  by  the  cross-bill 
was  given  to  Au  ust  iixp  to  secure  a  note  Tor  i|'5, 000.00,  dated  Ivlarch 
2,  1918,  signed  by  E.  J.  Tegge,  and  V/.  F.  Tegge,  payable  to  the 
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fiitoM      .  00.000  «0$  lo  ©ifofi  ti  'lolt  x&i'iuo^a  ea  Y^nifoO  alowpoil  Hi  Jbne. 

,IIi:cf  er:.t  ot   ;fnflf>a8'r06   a.ai-i%r;-.   abOBi  gaaw  eiodd'o   aLfOisxiujfi  bos  qru 
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order  of  August  io-p  and  ilaria  Arp ,  due  March  2,  1923.  i^t   the  matur- 
ity of  this  note  a  ne\v  note  for  a  like  amount  was  executed  by  the 
Tegges,  payable  to  Maria  Arp,  due  five  years  after  date  thereof. 
The  original  or  first  note  was  delivered  to  ID,  J,  Tegge,   On  March 
2,  1928,  the  debt  was  extended  for  a  further  period  of  five  years, 
and  Tegges  oyecuted  a  new  note  for  v5,000,00  payable  to  Maria  i\rp 
and  the  note  of  March  2,  1923  was  delivered  to  E.  J.  Tegge.  No 
extension  agreement  in  writing  v;as  placed  on  record  giving  notice 
of  the  exterxsion  of  this  mortgage  debt.   The  Tegge  Construction 
Company,  which  was  not  a  corporation,  but  a  name  under  which  7..    J. 
Tegge  did  business,  was  heavily  indebted  to  the  complainaiit  bank. 
On  March  28,  1928,  this  indebtedness  amounted  to  a  sum  in  excess 
of  $9,700.00.   The  bank  was  insisting  upon  a  payment  on  this  in- 
debtedness and  threatened  to  take  legal  proceedings  to  collect 
this  debt  or  have  IvSc .  Tegge  secure  the  sarae .  Ln   arrangei.ient  was 
made  whereby  additional  time  and  credit  was  to  be  extended  Ter:ge 
upon  his  giving  as  additional  security  the  note  find  trust  deed 
sought  to  be  foreclosed  in  the  original  bill.   The  note  of  Tegge 
evidencing  the  indebtedness  to  the  bank,  v.-as  surrendered  by  the 
bank  to  him  upon  the  execution  o±    the  note  and  trust  de.ed  in  question. 

Prior  to  the  closing  of  the  new  arrangement  Tegge  was  re- 
quired to  submit  an  abstract  of  title  to  the  lands  which  were  to  be 
given  as  security  for  his  indebted'-esa  to  the  bank.   Tegge  delivered 
an  abstract  to  the  bank,  or  to  its  attorneys,  prior  to  the  time  the 
deal  was  consumated.   The  abstract  -vas  to  be  examined  and  approved 
before  the   new  arrangement  should  be  closed.   lir.  Sawyer,  nttor;iey 
for  the  bank,  examined  the  abstract  and  discovered  a  prior  deed  of 
trust  in  which  the  premises  had  been  conveyed  to  Au  -ust  /O'p  as 
trustee  to  secure  a  loan  on  March  4,  1918.   This  was  called  to 
Tegge' s  attention  and  on  this  point  Tegge' s  testimony  is  as  follows: 
"They  called  me  up  and  said,  there  was  a  cloud  on  the  title."  "V/ell", 
I  said,  "I  know,  I  have  been  all  tl-irough  my  pape-^s  and  I  saw  tiie 
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mortgage  note   fa ere,    and   I   supposed  the  mortgage  note  had  been  paid 
and  released.      I  we.  t   there   and    tolc'    them  I  was   sure   I  could   ;:et   it 
released  because   I   had  the   cancelled  paper."     Au^rust  .-iTp,    the   origin- 
al  trustee  had  died,   and  Victor   l.ilson,    who  was   GlesTk   of   the   Circait 
Court  and   Recorder   of    Deeds   of   Iroquois   County  -as   his   successor 
in   trust.      A  release   deed  was   prepared   and   Tegge   took  it  end   the 
original  /^p  note,    which  was   in   his  possession,    and   presented  them 
to  Mr.   Wilson  for   his   signatUx'-e.      ¥x ,    V.'ilson   executed  the  release 
and  the  same  was   plac;d  on   the  record  on  Majcch   29,    1928,      On  March 
50,   1928   the  bank's   trust   deed  xrv..s  filed  for   redord  and  trie  arrange- 
ment of   the  bank  with  Tegge  ims   completed. 

At   the   hearing   the    Chancellor  found   that   the  bank  had  a 
valid  first  lien   on   the  premises;    that   its   trust   deed  was  recorded 
without   its  having  knoxvledge   or    notice   tht\t  Maria  >irp   claimed  or 
asserted  any  rlgnt  inthe  praaises  by  virtue  of  any  trust  deed;    that 
at   the   time   of   the  recording   of   de   endant  in  error's   trust  deed  the 
reco-ds  disclosed  an  unencumbered  title  to  the   lands  in  question  in 
E.   J.    Tegge;    that   the  rights   of  all  defendants  were  subordinate   to 
the  lien  of    the   defendant   in  error;    that   defendant  in  error   vas   en- 
titled  to   foreclosure  and   that  plaintiff   in  error,    .iaria  jj?p,    had  a 
second   lien  on   the  eighty  acres   covered  by  the  August  .^.xp   trust   deed; 
that  the   amount  due   defendant  in  error   was   $8,362.91  and    the  amount 
due   plaintiff   in  error   :;p6,125.69.      i.   decree  v?as   entered   in  accord- 
ance with  Chancellor's  findings. 

Plaintiff  in  error  asks  reversal  of   the  decree  on  the 
ground   that   it   is   contrary  to   the    lav;  and   the   evideaoe,    and    thtit   the 
Chancellor   should  have   found   and   decreed  that   the  plaintiff   in  error, 
Maria  Arp,   under    the   fxp  trust   deed,    has  a  first   and  prior    lien  on 
the  eighty  acre   tract  of   land   in   question;    that   the  Chancellor    should 
have  granted   the  prayer   of   the   cross  bill  for   a  decree   of   foreclosure; 
and  that   the   court   further   erred  in  holdin*/  that   defendant  in  error 
liad  a  prior  or   first  lien  by  reason  of   lack  of  knowledge  or   notice 
of  the  Arp   trust  deed. 
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The  principle  question  in  this  case  is,  whether  or  not  the 
bank  at  the  tirae  it  a<3ccoted  the  trust  deed  from  Teg,<7e  h::d  notice, 
either  actual  or  constructive,  that  the  prior  trust  deed  which  he 
had  given  to  the  j^rps  was  a  valid  lien  on  the  property.   In  the  case 
of  Connor  v.  Wahl,  330  111,  page  136,  the  Supreme  Coui't,  in  discuss- 
ing the  law  applicable  to  such  o^.se,  use  this  lan-^u:.'ge:  "An  unbroken 
line  of  decisions  holcis  that  a  release  of  a  trust  deed  unauthorized 
by  the  terms  of  the  trust,  or  by  the  cestui  que  trust,  effects  only 
the  right  of  the  original  oar  ties  or  aubseouent  purchasers  with 
notice,   oince  in  law  the  trustee  has  pov/er  to  release  a  lien  so  r.s 
to  re-vest  the  legal  title  in  the  grantors,  even  though  he  does  so 
without  the  consent  of  the  cestui  que  trust  -ind  in  violation  of  the 
trust,  it  follovvs  that  the  releases  in  cutstlon  in  this  case,  which 
were  executed  after  the  notes  •vveire  due,  were  good  as  to  plaintiffs 
in  error,  who  had  no  notice  of  ejaj   lack  of  authority  on  the  part  of 
Renshaw  to  release  the  first  and  second  trust  deeds." 

"The  public  records  of  conveyances  and  instruments  affect- 
ing the  title  to  real  estate  are  establit;hed  by  statute  to  furnish 
evidence  of  such  title,  a   purchaser  has  a  right  to  rely  upon  the 
records  unless  he  has  notice  or  is  chargeable  T;ith  notice  of  some 
title,  conveyance  or  claim  inconsistent  therewith.   If  reliance  can- 
not be  placed  on  the  disclosures  of  the  records  relative  to  such 
title,  then  no  one  can  nurchase  an  interest  in  real  estate  free 
from  the  oossibility  that  somewhere  in  the  chain  of  title  a  mortgage 
or  trust  deed  h^s  been  assigned  and  virongfully  released  by  the 
trustee." 

This  brings  us  to  a  discussion  of  the  second  proposition 
as  to  v^hether  or  not  the  defendant  in  error  did  have  notice,  ei  "  her 
actual  or  constructive  of  the  rights  of  I.taria  /j:p  at  the  time  of  the 
execution  of  the  notes  ^.ad   trust  deed  from  1'egge  to  the  bank.   As 
we  have  heretofore  stated,  the  attorney  for  the  bank  discovered  that 
there  was  an  unreleesed  deed  of  trust  on  record  that  was  roany  years 
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pat-t  due.   When  Te-jge's  attention  was  called  to  this  fact  he  stated 
he  had  the  cancelled  papers  and  thought  the  ssree  has  been  paid  and 
released  ano  that  he  could  easily  procure  a  release  deed.   He  at 
once  took  the  original  note  which  mes   secured  by  the  trust  deed  of 
March  2,  1918  to  the  trustee  who  immediately  executed  a  release 
deed  and  the  same  was  filed  for  record.  Under  the  circumstances 
it  is  our  opinion  that  the  bank  hsd  a  right  to  rely  upon  the  record 
as  it  then  existed  which  sho^^red  thrt  thin  deed  of  trust  to  the  Arps 
was  properly  cancelled  and  released.   The  plaintiff  in  error  did 
nothing  to  protect  her  rights  but  relied  wholly  upon  the  x-ooord  of 
the  original  deed  of  trust.   There  was  no  extension  r^greemeat  filed 
to  give  notice  to  the  public  thct  she  claimf-id  a  lien  on  the  oremises. 
It  was  Tegge's  ignorance  of  tlie  fact,  or  his  fraud  that  caused  the 
loss  to  Maria  Arp,   When  one  of  two  i-inoceut  ocrsons  must  suffer  by 
reason  of  the  fraud  or  wrong  conduct  of  the  other,  the  burden  shall 
fall  upon  the  one  viho  put  it  in  the  power  of  the  wronj-  doer  to  commit 
the  fraud  or  do  the  wrong-. 

It  is  contended  on  the  behalf  of  Mrs.  Arp  that  the  defend- 
ant in  error  in  taking  the  trust  deed  from  Tef^re  did  not  advance  any- 
thing upon  the  faith  of  the  i^rp  trust  deed  havinp  been  released  and 
discharged  of  record.   The  record  discloses  th;:.t  the  Terge  'construct- 
ion Company  vras  largely  indebted  to  the  bank;  th-t  the  bank  was  insist- 
ing upon  the  payment  of  this  indebtedness,  and  threatening?;  to  take 
judgment  or  other  lef:al  proceedings  to  collect  its  debt;  thc;t  the  bank 
relying  upon  the  execution  of  the  deed  of  trust  did  not  commence  legal 
proceedings  but  exte-'ded  the  time  of  payment  with  additional  credit 
to  Tegge;  that  the  bank  surrendered  To;;:re's  old  note  which  it  held  of 
Tegf;e's  and  changed  its  position  with  reference  to  the  collection  of 
its  claim  against  the  Tegge  Construction  Company,   '.e  think  that  the 
release  of  the  ;a"p  deed  of  trust  innured  to  the  benefit  o^'  the  de'end- 
ant  in  error. 
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We   cannot  regard   these  porties   as   equally  innocent   as 
a  matter   of   law.      Bot'j  acted  honestl;-  and   confided  in  Tegge.   Wolther 
had  a  bad  motive  for   anything  they  did,    or   :-itteiipted  to   do,   but  Ivlarla 
Arp  by  failing  to  record  any  extea;L?ion  -.^greeDient  aiid  allowing  the 
indebtednesG   due   her   to  :'enaln  on  record  as  bein,':  long  past   due,    was 
negligence  of   hor  otsti  rights  an-i   she  must   suffer   the  consequences. 

The    judgment   of   the   Girauit   Oourt  of  Iroquois   County  is 
hereby  affirmsd. 

ilffirmed. 


-a- 


aj3  faeooaai.  'jllaupe  es  i^-fli rLoq.  ©ead^   fc-iB?,©^:  i-oiTieD  sW 

eew   ,9i;i)  -taaq-  j^noi  j^nled  as  .biooei  no  nl&aoi  ot  aeri  ajuft  3afinjb©ttf8i?fll 

♦  I' axtn:.:  1  la  v,  tf 0 'lad 


i?TATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  T.  JUSTrTS  Ij.  JOHNSON.  Clork  of  llie  Appelliiti!  Court,  in  and 

for  said  Second  District,  of  the  State  of  Illinois,  and  1lic  kec|i<M'  of  llic  Kcnrn^  and  ScmI  thereof,  do  hereby 

certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the  siiil  Appelintc  Couii  in  1lu'  alicivc  cnlitli'd  ciiuse. 

of  record  in  my  office. 

In  Testimony  Whereof.  I  httreunto  «el   my  hand   and  affiv  the  sen!  of  Bflid 

Apjjellate   Court,  at    Ottawa,   this. . fiav  "f 

_in  thi'  venr  of  our  I^ord  one  thousand  nine 

hundred  and  thirlv- 


Cirri-  nf  (he  AppfVate  Court 

(73810— 5M— 3-32) 


<r^^^- 


AT  A  TERM  OF  THE  APPELLATE' COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the-  fifth  Xay  of,' Feljruary,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  atnd  thirty-five, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk.     280^  A   'S^O^ 
RALPH  H.  DESPER,  Sheriff. 


BE  IT  REMEl^IBERED,  that  afterwards,  to-wit:  On 
APR  22  1935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


No.    8865  Ag.    37 

IN  THE 
APPELLATE   COUxlT  OF    ILLINOIS 
S.SGOr-!D   DISTRICT 

October    Terra,    A.    D.      1935. 

ALB^T  LETTOW,    a  ninor,    by 
MARG/u'iET  FOX,    his  mother   and 
nezt  friend. 

(Plaintiff)      Appellee 

vs.  Appeal  froia  tiie 

Circuit  Court, 
IVAN  M.   SURKA[«IER,    individually  DuPage  County, 

and  doing  business  under  the 
style  and  name  of  GLi;iT  2LLYN 
CHECKKH   CAB   COIvlPAIJy, 

(Defendant)    Appellant. 

WOLFE  --  P.   J, 

Suit  was  started  by  Albert  Lettov;,    o.  minor,   by  ;',largaret  Fox, 
his  mother    and  next  friend,    against   Ivan  M.   Surkamer  ,    individually 
and  doing  business  under  the   name    t-nd  style    of  the   Glen    ailyn 
Checker   Cab   Company,    to   recover   damages    sustained  by  the   plaintiff 
because  of  the   alleged  negligence   of   the   agent   and  servant    of    the 
defendant  while  driving   the   defendant's   automobile    in  Glen  Ellyn, 
Illincis,    on  July  27,    1932,    when   the    automobile  ran  upon   and 
against  and  struck   the  plaintiff  who  v/as  riding  a  bicycle   thereby 
causing  the    injuries   complained   of.      The   declaration   consisted   of 
four  counts.      The   first   count   charges    that  on  the   day   in  cuestion 
the  defendant,   by  his   a.^,ent   and   servciit   was   operating   an  automobile 
commonly  known   as   a  taxicab,    in  a  northeasterly  direction   on   Loraine 
Avenue  near   its   intersection   vdth  Kenilvorth  .^-venue  in  Glen  Ellyn; 
that   on   the  same   day   the   plaintiff  war.   driving  and  riding  a  certain 
bicycle   along  Loraine   .;..venue   and   near   its    intersection   with  Kenil- 
worth  Avenue,    and    the    defendant,    through   its  agent   and  servant, 
carelessly,   negligently,    and   improperly   drove,    used,   managed, 
controlled   and   operated   his   automobile    so    that  said    automobile 
ran  upon   and  against  and   struck    the   plaintiff   and  his  bjcycle   with 
great   force  and   violence.      The  second   count   charges   wilful  and  wanton 
misconduct  on   tne  part  of   the    defendant,   but   h   demurrer   was   sustained 
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to  this   count   nnd    tlie    same  was  withdrav.'n  froid   tlie    consideration 
of   the    jury.      The   tiiird  count   charges   the  defendrnt   vith  cTiving 
his   automobile   at   an   excessive   and  high  rate   of   speed,    to-v/it, 
35  mi]e  s  tier   hour,    contrary  to    the   provisions   of   the    statute,    and 
by  reason  of  this   excessive   cpeed   the   accident   v>'as   occasioned. 
The   fourth   count   charges   th-  t   the    defendfint  was   driving    the   taxi- 
cab   to    the    left   of   the   center    of    the  beaten  track  of    the   street, 
contrary  to    tjid    in  violation  of    the  provisions   of   the    statute   of 
the  State  of   Illinois.      To   this    declsration    the   defendant  filed  a 
plea  of   the   general   issue.      The    case  v/as   tried  before  a   jury  v/ho 
found  a  verdict   in  favor   of  the  plaintiff   and   assessed  his   dane  ges 
at  $10,000.00.      The   case   is   brought   to  this   court  by  appellant   to 
review  this    judgment. 

There   are  nineteen  errors  relied  upon  for  revarsal;    but, 
as   this   case   will  have  to  be  reversed   and  remanded  to   the  trial 
court,   we  vL  11   consider  only  two   of  the  assignments.      The  f  Jr  st 
is   "^that   the  verdict  is  raanifestly  against   the   weight  of   the 
evidence. " 

Albert  Lettow,    the  ]blaintiff,    testified   that  he  will  be 
fifteen  years  of   age   on  his   next  birthday;    that  he   had  no  recol- 
lection of  what   took  place  on   the   day   that  he  vcxq   hurt;    that   he 
neither  remembers   r^.at  kind  of  a  day   it  v/as,   when  he  left  his 
home    that  day,   where   he   vent,   nor   that   he   was  riding   a  bicycle. 
The  other  witnesses   of    the   plaintiff   testified  as   to  what  they 
sai»  after    the   accident   occurred  and  the   injuries   the  plaintiff 
received.     At   the   ti  .e   the  accident  occurred   the  driver   of  the 
taiicab  was   taking  a  lady  named  I.Irs.   Goyette   to   the    station  to 
take  a   train  for    wheaton.      The    taxi   driver   and   :.irs.    Goyette  were 
the  only  eye  witnesses   to   this  accident.      :.ach   testified   as   to 
what  occurred   just  prior   to  and   at   the    time   of   the   accident. 
We  see  no  useful  ptirpose   of  reviewing   the   evide'ice   in  this   opinion. 
We  carefully  read   the  record  and  are   of   the  opinion   thr.  t   the  verdict 
of   the   jury   is  manifestly  against   the  weight  of    the  evidence  as   it 
fails   to  show  negligence  on   the  pari  of   the  driver   of  the  taxicab 
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at  the    time   this  boy  was   injured. 

The   owner   of    tac   taxicab   7/as  placed  on  the  vatness   stand  by 
the  deTendant.  ■   In  his   testimony  he   stated  he  went   to   the    scene 
of   the   accident,    and   to   the  hospital.      He   then  called  up  his 
insurance   agent   to  report   the   accident   to   him.      This    statement 
was  given  v:.'ithout   objection,    and   was   a  voluntary   statement  on   the 
part  of    the  defendant.      The  defendant's    counsel   do  not    insist 
that   there   is   any  error    committed  T>rhich  would  be  prejudicial 
to  their    client  because  of   this   statement,    but   they   do   insist 
that   the   closing  argument   of    the   attorney   for    the   plaintiff  was 
prejudicial   to    the    defendant,    especially  in  viev^  of   the   amount 
of  the  verdict   that  was  rendered  by   the    jury.      The  remarks   of 
the  attorney  for    the   plaintiff,    stating   that   "Surkaraer   said 
that  after   he   oaiae  back  from  the  hospital  he   called  up   his   in- 
surance  company,"      'It   is  no  business   of   yours   hov,-  he   paj'-s   or 
where  he  gets   his  money, '    had  no  bearing  upon   the   o^uestion 
as   to   whether   tne   defendant  yas   liable    to   the  plaintiff  for 
damages.      This   argument   could  be   used   for    one   purpose   only, 
namely,    to   call   the   jury's   attention    to    the   fact   that  the    defend- 
ant carried   liability  insurance,      l^^om  the   amount  of  the  verdict 
in  this   case   it   seems    to   us   that   it   was  very  prejudicial  to    the 
defendant. 

The  other  errors  assigned  we   have  not  attempted   to   discuss 
or  pass  upon,    as    the    case  will  have   to  be  reversed  and  remanded 
to   the   trial  court  for   a  new  trial.      The    judgment  of  the   Circuit 
Court   of   DuPage  County  is   hereby  reversed  and  ttie    cause  remanded. 

Reversed  and  remanded. 
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STATE    OF   ILLINOIS, 

\-aa. 
SECOND  DISTRICT  J  T.  JUSTUS  [.,  JOHNSON.  Clerk  of  ilip  A|)|)c11mI(>  Comi.  in  nnd 

for  said  Second  District  of  the  State  of  Illinois,  and  lln'  kcr|i(i'  <>(  tlic  IJoronls  and  Seal  thereof,  do  iiercby 
certify  that  the  foregoing  is  a  tnie  copy  of  the  opinion  of  the  siiid  A]]i)ellate  Court  in  ilie  above  eniitli'd  cause 
of  roenrd  in  my  office. 

In   Testimony   Whereof.   I   hereunto   se1    luy   hnnd    nnd   afliv   the   seal    of  snid 

Appellate    Court.  a1    Ottawa,   this . — — day   of 

in  the  year  of  our  Lord  one  thousand  nine 

hundied  and  thirlv- . — 


Clr.rl-  of  the  Appellate  Court 

(73815— 5M— 3-32)  ■,^:^^^ 


^lo-y- 


AT  A  TERM  OF  THE  APPELLATE'  COU^,^     ^~^' 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fj,^^   day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-five, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice,    _ 

JUSTUS  L.  JOHNSON,  Clerk.       ^   O  \J     X  ,  il  e  Q 
RALPH  H.  DESPER,  Sheriff, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
APR  22  1935    the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court»  in  the  words  and  figures 
following,  to-wit: 


8902  Ag.  25 

In  the  Appellt-te  Court  of  Illinois 
Secona  District 
February  Term,  A.  D.  1955 
Jonn  Buffo, 


Appeal  from  the  Circuit  Court 
of  V/inneoa^o  County 


Appellee, 
vs. 
Mutual  benefit  Healtn  and 
Accident  Association, 
Appellant. 

WOLFE  -  P.  J. 

John  Bafto,    plaintiff,  started  suit  in  the  Circuit  Court 
of  rt'inneba^o  County,  a^^ainst  the  .utual  iiienefit  Health  &  Accident 
Association  to  recover  for  a^ccidental  injuries  he  clcd..is  he  sus- 
tained.  The  suit  is  bs^sed  upon  the  terms  and  provisions  of  an 
Accident  and  Health  Insurance  Policy.   The  case  was  tried  oefore 
a  jury  vmich  found  a  verdict  in  favor  of  the  plaintiff  and  assess- 
ed his  damai^es  at  :,v960,00.   After  a  liiotion  for  a  new  trial  and 
arrest  of  jud^iiient  were  overruled,  jua^ment  was  en'oered  on  the 
verdict  in  favor  of  the  plaintiff  for  this  a^iiount.  From  this 
judgment  an  appeal  has  been  perfected. 

The  eviaence  snows  that  the  plaintiff  i^ffo  v7£.s  ridin^^  in 
his  own  oar  which  was  bein^  uriven  by  nis  son.   For  soi.ie  unex- 
plained reason  the  truck  stopped  suauenly  ana  the  plaintiff  was 
thrown  against  the  wina  shiela,  forcing  his  hand  throug,h  it.  The 
result  was  a  deep  cut  on  the  back  of  his  hand  midway  between  the 
knuckles  and  the  wrist,  extenain^  throu^-h  the  tendons  aLuost  to 
the  bone.   It  was  necessary  to  take  twenty-five  to  thirty  stitches 
to  close  the  wounu.   The  aoctor  wiio  attended  lir.  Buffo  at  the  time 
of  the  injur,  was  called  as  a  v/itness  and  he  ^^ave  his  version  of 
the  extent  of  the  injury,  the  treatment  and  the  way  the  wound 
responaed  to  tae  treat.rient  and  the  condition  of  the  plaintiff's 
hand  at  the  time  of  the  trial. 
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kancL  c.t  the  tihie  ul  Uib — trrtci. 

At  the  close  of  the  plaintifi's  eviaence  tae  defendant  entered 
a  Liotion  for  tlxe  court  to  c.irect  the  jury  to  find  a  verdict  for 
the  de^enaant.   This  Biotion  was  overruled  and  tr.e  case  submitted 
to  the  jury.   The  deienaant  now  insists  that  the  court  erred  in 
overruling-  this  inotion;  tnat  plaintiff's  i^iven  instructions  number- 
ed 1  and  2  are  erroneous,  that  tne  court  refused  to  yive  d&iende-nts 
proffered  instructions  numbered  1  and  2,  esio.   that  the  verdict  and 
judgment  are  excessive* 

This  case,  yjz.b   oafoxe   this  court  at  tue  r'ebruary  teriu,  1934, 
and  reported  in  Voluiae  274  111.  Aop.  pa,^,e  114.   At  that  tiae  the 
court  passed  on  the  questions  as  to  Yjhe'oher  the  plaintiff  ha.d 
g;iven  proper  notice  of  his  injury  to  the  compciny,  and  also  v/hether 
the  instructions  _,iven,  properly  set  forth  the  la?ir  applicable 
to  the  case.   V/e  held  that  the  trial  court  had  conimitted  no  error 
in  t  is  respect.   v;e  reversed  a.nd  remanaea  the  case  because 
the  trial  court  had  refused  to  give  the  proffered  instruction 
of  the  aefendant  relative  to  its  theory  on  which  txie  plaintiff's 
recovery  vre.s  limited.   At  the  trial  of  the  case  the  seconc  time 
this  instruction  was  ^iven  and  the  jury  again  found  in  favor  of 
tne  piAintiff. 

We  have  examined  the  given  and  refused  instructions  and  it 
is  our  opinion  that  tne  jury  was  properly  instructea  relative  to 
the  law  of  the  case.   It  is  not  disputed  that  the  plaintiff  nad 
a  severe  cut  on  ..is  nana,  or  that  tne  wound  becai-ie  infeated  and 
blood  poison  aeveloped.   The  doctor  testified  that  bloou  poisoning 
following  sucn  an  injury  is  not  unccaaon. 

The  jury  being  properly  instructed,  after  hearin^;  the  eviaence, 
it  becauae  a  question  for  tfeem  to  decide  whether  the  plaintiff's 
disability  arose  from  the  injury  he  receivea  or  wheth.er  it  was 
from  a  disease.   V/e  cannot  say  that  the  verdict  of  tne  j -xy  is 
manifestly  against  the  weight  of  the  eviaence,  and  because  we 
fully  set  forth  tne  facts  and  discussion  of  the  law  in  our 
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former  opinion  v;e  have  rexrainea  from  discussing  theui  at  this  time. 
We  fina  no  rcvsrsitsle  error  in  this  case  and  tiie  judgraent  of  the 
Circuit  Court  of  .Vinnebago  County  is  hereby  affirmed. 

Judgment  affirmed. 


snS^  Ic  tasfi,gi)i;t  ®^*  ^^^  se^o  aid*  nl  tctts   slcfisievii  ofl  fiiiil  e* 
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STATP:    of    ILLINOIS, 

SECOND  DISTRICT  J  T.  JUSTfTS  L.  JOHNSON.  Clerk  oi'  tlie  Appdlali'  Ooui't.  in  and 

for  said  Second  District  of  the  State  of  Illinois,  and  llif  kcciirr  oC  tlic  IJcconls  and  Son!  thereof,  do  hereby 
certify  that  the  fore^roing  is  a  true  copy  of  the  opinion  dl'  tiic  said  Appellate  Court  in  the  above  entitled  cause, 
of  reo<ird  in  my  office. 

In  Testimony  Whei'cof.  I  liercuirto  set    my   Imnd   and   afliv  the  simI   of  said 

h                                                   Appellate    Court,   at   Ottawa,   this . day   of 
in  the  year  of  our  Lord  one  thousand  nine 
Clrrk  of  the  ApprUafe  Court 

(73815— 5M— 3-32)   v^j,? 


hundred  and  tliirtv- 


AT  A  TERM  OF  THE  APPELLATE  COURT,/  / 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fifth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-five, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  a.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  LOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
API,' 22  1935   the  opinion  of  the  Court  v«/as  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


8921  Ag.    No.    34. 

M  TIIE 
APPEjXATE  COUl^T   OF    ILLINOIS 
SlSCOrO  DIoTRICT 

relxruary  Tera,   A.D.   1935. 

BERTHA  RUST, 

(Plaintiff)  Appellee 

vs.  Appeal  from  the  Circuit 

Court  of  Psoria  County. 
Illinois  Highv.-ay  Transportation 
Co.,  a  Corporation, 

(Defendant)  Appellant, 

WOLFS  *  *  P.J. 

Bertha  Rust,    the   plaintiff,    started   suit    in  the  Circuit 
Court  of  Peoria  County  against   the    Illinois   Highv;ay   Tr-ansporta- 
tion   Company,    alleging  that   she  was   injured  by  reason  of  the 
negligence  of  the   defendant  in   the  operation  of  one  of  their 
buses.      The   declaration   consists  of   tliree  counts.      The  first 
count   charges  general  negligence.     The    second   charges   that  the 
defendant   permitted  their  motor  bus,    in  violation   of    the   statute, 
to  be  parked  and   to   stand   stationery  on   a  hard  surfaced  road 
so  there  was   not  ample  room  for    two  veliicles    to   pass   upon    the 
road  or  highway.      The   third   count   charges   that   tne   defendant 
was  negligent   in  parking  the  motor  bus   on   the   hard   surfaced  rord 
for  a  long  space  of   time,   to-wit,    five  minutes  so   that  two 
vehicles    could  not  pass   thereon.      To   this   decloratioa    the 
defendant   filed  a  plea  of   the  general   issue,      I'rial  was  had 
by  a  jury  v/hich  resulted  in  a  verdict  of  (;800,00  for    the  plain- 
tiff.     The   court   entered   judgment   in  favor   of   the   plaintiff  for 
this   sum.     From  tiiis    judgment  the   defendant  has  perfected  an 
appeal   to  this   court. 

The   plaintiff  lives   in  Pekin,    Illinois,    and    she,    in   company 
with  some   of   her  friends   had  attended  church    in   Peoria  on  the 
day  of   the   accident,      Khile   driving  from  Peoria   to  Pekin  on  their 
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way  home   the   collision   oocurred,      T'tie  bus    in   question   had   stopped 
for   Q  railroad,    sv;itch   crossing  on   the   hard  road.      It   str.rted  again 
and  went   a  short   distance   south   of    the  railroad  and   stopped  on   the 
pavement,    for    a   passeuj:€!r   to   hoard  the  bus.      The  plaintiff  was 
driving  her   car   in   a   southerly  direction  following  a  Chevrolet 
car   \^hicli  was  between   the  plaintiff   and   the  bus.      Vhile  the  bus 
was   standing  on   the  hard  rosd  and  when   the   Chevrolet  was  within 
a   short  distance  of  the  bus   the  Chevrolet   sv'erved   suddenly  to  the 
left   «nd    the   plaintiff  became    aware   of   the    presence   of  the   bus 
parked  on   tf-ie   driveway.      3he  could  not   sv-erve   her  Buick  car  far 
enough  to    the   left   to   avoid  a  collision.      The  rigbt   side   of  the 
plaintiff's   car   struck  the   left  rear   end  of    the   bus  and   the 
plaintiff  received   the    injuries   of  which  she    complains. 

The   appellant  does  not   seriously   contend   that   tliey   were  not 
negligent    in  leaving  the  bus   parked  on   the   highway,   but    they  do 
argue  strenuously  fiat  the  plaintiff  was  guilty  of  contributory 
negligence  by  running  into    the  bus,    and   therefore,   she   should  be 
barred  froii  maintaining  an  action  in  this  suit.      Defendant  also 
contends   that   the   court   erred   in  giving  an   instruction  that   if 
the  plaintiff  was  placed   in  a  positioji  of   danger  by  an  emergency 
suddenly  arising  without  her   fault,    that   the   r)laintiff  was  not 
boirnd  to  use  the  same  degree  of   osxe  as  otherwise  would  be  reoulred 
of  her.      -:e  do  not   see  how  the    jury  could  be  mislead  when  the  v.'hole 
of  the   instruction  is   read,   especially  when   it   is   considered  -Tith 
the  other   instructions   given   by  the   court, 

V/hi]e    a   court   of  review  in  reading   the    evidence  might   arrive 
at  a   different  conclusion   than  that  of   the  trial    jurj.' ,    it   is  a 
peculiar  province   of   the    Jury  to   pass   upon   disputed   cuestions   of  fact. 
We  cannot  say   that  this   verdict   is  manifestly  egainst  the   weight  of 
the  evidence,    or   that   the    ,iudf;ment    is    excessive. 

The   Judgment   of   the   Circuit  Court  of  Peorie   County  is    affirmed. 
Judgment   affirmed. 

DOVE,    J: 

In  my  opinion  the   uncontradicted   evidence   in   this  record 
discloses   apoellee   guilty   of    such   contributory  negligence  as   to 
bar  a  recovery. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUSTLTS  f;.  JOHNSOX.  Clerk  of  the  Ai)i)ellato,  Court,  in  Mnd 

for  said  Second  District  of  the  State  of  Illinois,  and  tlio  kecpci'  of  the  Records  and  Seal  thereof,  do  lu^ri'by 
certif}'  that  the  forefroing  is  a  true  co])y  of  tlie  opinion  <i{  the  .-aid  A|i|)enate  Court  in  the  above  entitled  rinise. 
of  reeord  in  my  office. 

In  Testimony  Whereof.  I  hereunto  set   my  hand  and  aflix  th(>  seal  of  said 
Appellate    Court,   at    Ottawa,    this dav   of 

I  ^ 

Clr.rl-  of  the  Appellate  Court 

(73S15— 5M— 3-32)  .,-,^.7 


hundred  and  tliirtv- 
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AH  A   TERM  OF  THE  APPELLA 


Begun  and \held  at  Ottawa,  on  Tuesday,  the  fifth  aay  of  February,  in 


th©  yean  of  our  Lord  one  thousand  nine  hundred  and  thirty-five, 
^"^within  aM  for  the  Second  District  of  the  State  of  Illinois 
Present--  Th^e  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 

Hon.  FRANKLIN  R.  DOVE,  Justice. 

Hon.  BLAINE  HUFFMAN,  Justice. 

JUSTUS  L.  JOHNSON,  Clerk. 

RALPH  H.  DESPER,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
MAY  I   1935    '^^^   opinion  of  th©  Court  was  filed  in  the 
Cleric's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  8878  Agenda  No.  11 

In  the  Appellate  Court  of  Illinois 

Second  District 

February  lerni,  A.D.  1955. 

Eugene  T.  O'Neill  and  Charles 
J.  O'Neill,  partners  doin^; 
business  as  O'Neill  Brothers, 


Appellants, 

vs. 

Whitaker  Farmer's  jllevator 
Company,  a  Corporation, 


Appeal  from  the  Circuit  Court 
of  Ksmkakee  Coimty 


Appellee, 

DOVE  -  J. 

This  is   an  action  by  appellants,  O'Neill  Brothers,  holders 
of  a  note  which  was  secured  by  a  chattel  mortgage  on  one  thousand 
bushels  of  Indian  corn,  to  recover  tne  value  of  the  corn  from 
appellee,  ./hitaker  Farmer's  ii^levator  Company,  a  Corporation,  the 
purchaser  of  said  corn  from  Sd  Rasmussen,  the  inortj^a^or.   The  ca.use 
was  tried  by  the  court,  a  jury  being  waived,  and  from  a  j^d^^ment 
in  favor  of  appelles,  tne  record  is  brought  to  this  court  for  re- 
view by  appeal. 

It  appears  from  the  testimony  that  on  Febrxiary  28,  1930, 
Ed  Rasmussen  ajid  his  wife  lived  on  a  farm  controlled  by  Lire.  Otto 
iVeber  and  being  indebted  to  the  appellants  in  the  sum  of  :;?802.32, 
executed  and  delivered  to  them  a  note  for  that  amount,  aue  January 
1,  1931  and  secured  tue  payment  of  the  same  by  executing  ana  deliver- 
in^^  to  them  a  chattel  mortgage  on  one  tnousand  bushels  of  corn  whicli 
Rasmussen  had  raised  on  the  './eber  land.   Approxim^  tely  four  hunured 
bushels  of  this  corn  was  then  in  a  crib  near  the  residence  on  the 
farm  where  i.ir.  and  Urs.  Rasmussen  livea,  and  the  balance  had  not 
been  shucked,  but  was  standing  in  the  fiela  near  by.   Certain  other 
personal  property  not  now  in  question  was  also  covered  by  the  mort- 
gage.. The  mortgage  conveyed  to  appellants  "one  thousand  bushels  of 
com  now  in  crib  ana  fiela"  and  recited  that  the  mortgagors  were  of 
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Svuaner  Township,  KankaJcee  'Jounty,  Illinois  and  contained  tae  usual 
provisions  for  the  laorto-agors  to  retain  possession  of  the  chattels 
until  aefault  in  the  pa-yment  of  the  note.   About  June  27,  1930, 
Rasmussen  solu.  to  appellee  for  sixty-eigut  cents  a  oushel  the  one 
thousana  bushels  of  corn  covered  by  the  mdjrtgage,  and  delivered  it 
to  its  ^rain  elevator  at  Wnitaker,  two  ana  one-half  railes  aistant 
from  tae  v7eber  farm  where  Rasmussen  lived.   After  the  corn  was  ae- 
livered,  appellee  executed  and  delivered  to  Rasmussen  on  J'une  27, 
1^30  two  checks  a ^oX elating  :J582.54,  having  previously  advanced  him 
on  March  20,  1950  ;j37.00  ana  on  June  11,  1930  ;;^65.00. 

It  further  appears  from  tne  evidence  tha.t  for  the  crop  year 
of  1929  Rasjaussen  had  leased  the  premises  upon  which  this  corn 
was  raised  from  Mrs.  v.-sber,  for  vrhich  he  T;as  to  pay  her  |1100.00 
cash  rent,  one-hs.lf  of  vmich  was  payable  September  15,  1929  and  the 
re.-iiaining  one-half  was  due  February  15,  1930.   At  the  time  the  corn 
was  sold,  all  or  at  l&ast  a  portion  of  this  cash  rent  was  unpaid. 

Mr.  Rasmussen  testifiea  that  lar.  Kahney,  the  iuanager  of 
appellee,  asked  hijii  3,t  the  time  settleaent  was  maae  for  the  corn 
to  whom  the  corn  belonv,ed,  and  that  he  replied  that  it  belonged  to 
iiX8.  V/eber  ana  himself,  and  tha.t  appellants  had  a  mortgage  on  it. 
According;  to  this  v/itness  that  was  all  the  conversation  they  had  and 
thereupon  Kahney  £,ave  the  v;itness  the  check  for  ;i;513.78.   Lr.  Ras- 
mussen furtner  testified  tnat  he  dian't  tell  iir.  Kahney  what  he  was 
going,  to  do  with  the  cneck,  but  that  after  he  did  redeive  it  he  went 
to  iirs.  ,/eusr's  home  witn  it. 

Mrs.  Weber  testified  thc.t  Rasmussen  showed  her  tlie  check  which 
he  received  for  the  corn  wuen  he  canie  to  her  home  on  June  27,  1930, 
but  dia  not  pay  her  any  part  of  the  rent  the t  day,  but  later  she 
went  to  iiis  place  ana  he  wrote  her  a  checK  for  the  balance  that 
was  left  in  the  bank  in  his  name.   She  further  testifiea  that  s-e 
"made  some  arrangement  with  him  as  to  what  oug,ht  to  be  done  with 
the  check  the  day  ne  was  in  my  home" . 
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H.   J.   Kaliney,    tlie  mana^^or  of  appellee,    tsetified  tiaat  the 
corn  wiiicii  RasrAussen   aeliverea  v/as   exactly  one   tiiousana   busnels   ana 
that   tile  purciiase  price  v;as   sixty-eignt   cents  per  busiiel.    Thjt   on 
March  20,    1950   Rasiaussen  ^ave  ilook  an  oru.er  on  aorjellee  for   i-ioY.OO 
and  on  that   day  appellee   ^ave  Rook  a.  caeck   for   th-;t    sau.      Tnat   on 
June  11,    1930   Rasinusseii  ca^te   in  ana  said  he  had  to  have   -JoS.OO   and 
the  v/itness   e>'avs  aim  appellee's   check  for    th=.t    auih.      That  on  June 
24,    1930   Masmussen  ^a.-ve  anotner  order  to  pay    the  Advance  Oil   Company 
$68.76,    so  iiasiiiussen  coulu  pay  for   the  ^as   for   siiellin^  tne  corn  and 
a  check  for   ■ch;t   aiiiourit,    aated  June  27,    1330,    v/a,s   issuea  by   appellee 
to   r.asiiiusssn.      That   on  June  27,    1930  Ras.iiussen   stated  he  woula  have 
to  have  ;;,;513.78  to  finish  payin^  Mrs.    viebex  tne  rent,    th-t    ohe  wit- 
ness wanted  to  make   the  caeck  out   to   I\i3rs.    U'euer   but   at   "che  request  of 
Rasiiiussen  he  made   tue  check  out   to  hiiii,    Rasmussen   statin^  to  Kahney 
that  ne  woula  endorse  it   and  give   it    to  Mrs.    vVeber  and  by   so  doii\5 
it  would  be  a  receipt  for  nis   rent.      Thsreupon  a  check   for  that 
amount  was   ^iven  him.      Thr^se  four  cneoks  a.ui^-rei5ated  s?4.54  aiore   than 
the  total  cunount   due  Rasinussen  for  the  corn,    and  Mr.   Kahney  acanitted 
tnat   in  makin^-  and  deliverin^^  them  to  Rasmussen  ne   aisre,^arded  tirs. 
i.eoer's  instructions  ano  only  diu  so   because  ne  relied  upon  the 
sta.tements  ana  promises  of  RasJiiussen. 

The  fore^^oin^  is  suustantially  ai:^.  the   evidence  in  this  record 
concernin,_,  the   ssune  and  uelivery  of   tne  corn  by  Rasmussen,    and  the 
payment   therefor  by  appellee,    ana  it   is   the  contention  of  counsel 
for  appellee  thst  on  the  day  the  corn  ?/as   sold,   Mrs.    Weber's  lien 
for  rent  was  superior  to  the  lien  of  appellants  under  their  chattel 
mort^ag^e  and  that   the  evioence  discloses  thf.t  this   superior  lien 
was  satisfiea  to   the   extent   of   tne  value  of   tne  corn  which  appellee 
purchased  ema  tnat  tnerefore  appellants   ..re  precluaed  from  recover- 
in^  in  this  proceedint^. 

Appellants,    while  conceding  that  lirs.    .Veber's  lien  was  superior 
to  that  created  by  their  chattel  mortg,ad.e»    insist   that  appellee, 
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in  purchasing  this  corn,  coimnitted  a  tort  and  as  Mrs.  Vieber  took 
no  XaMraative  action  in  connection  vdth  a^r  lien,  she  thereby 
T/aivea  it  and  in  support  of  taeir  contention  th^.t  'virs.  V/eber  waived 
her  lien,  insist  thi.t  the  evidence  does  not  disclose  th?,.t  the  checks 
delivered  by  appellee  to  RasmuBseri  fox  this  corn  or  tlie  proceeds 
thereof  were  ever  received  by  Mra.  Weber  in  satisfaction  of  her 
superior  lien. 

In  support  of  the  contention  thc,t  Mrs.  '.Teber  vvaived  her  lien 
ana  aoquiescea  in  the  payment  by  appellee  to  llasmussen,  counsel  for 
appellants  cite  oi-osinj^-  v,  O'^thouse,  95  111.  346.   It  appeared  in  that 
case  tiiat  Volney  Carter  had  rented  from  appsllanus  forty  acres  of  land 
to  be  farmed  in  Indian  corn,  the  landlords  to  receive  one-fourth  of 
the  crop.   Appr^llanxs  issued  a  distress  warrant,  v/hicn  was  levied  upon 
an  midivided  three-fourths  of  the  forty  acres  of  corn.   The  aistrass 
proceeuin£-;s  v;ere  instituted  before  a  Justice  of  the  Peace,  who  render- 
ed jua^'iiient  for  the  tenant.  Upon  appeal  appellantn  recovered  a  judg- 
ment a^^ainst  Carter,  the  .tena-rot,  ana  a  special  execution  was  ?.vrarded 
against  the  property  distrained.   Pending  these  procesdinu;3,  appellees 
purchased  the  corr.'  levied  upon  (.mder  the  distress  warrant  and  appro- 
priated the  same  to  tneir  use.   Thereupon  the  suit  reported  in  95  111, 
346,  supra,  was  instituted  by  appillants  to  recover  damages  for  the 
alle(=>ed  wronj^ful  takin^^  of  the  corn.   The  controvirted  question  of 
fact  was  whether  the  lanalord  h3.d  waived  his  lien  and  the  evidence 
disclosed  that  after  the  tenant  had  sola  three-fourths  of  the  corn 
raised  on  the  landlord's  premises,  the  a^ent  of  the  landlords  haa 
a  conversation  with  the  purchaser  and  told  him  he  had  settled  with 
the  tenant  ana  that  nothing  was  due  from  ii;xi  except  thr-.t  the  land- 
lora  was  to  receive  the  remainin';;  one-fourth  of  the  corn  which  ne 
was  to  gather  at  uis  ovm  expense.   The  evidence  furtu'^r  uisciosed 
that  while  this  conversation  was  had  after  the  corn  was  purchased, 
it  had  not  been  paid  for  and  the  purchase  money  was  not  paid  Carter 
until  after  this  conversation  with  the  agent  of  the  le.ndlord. 
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Appellants  also  oiue  in  t^is  conn  ruction  tne  case  of  Leeper 
V,  FjD^eis   Grain  Oo.,    145  111.  App.  4£4,  wnich  was  also  an  action  by 
a  lanulord  to  recover  tne  veAue  of  corn  raised  upon  nis  premises  which 
the  tenant  sola  to  the  deiendant.   'ihe  trial  in  the  Circuit  (Jourt 
resulted  in  a  verdict  for  tne  plaintiff  v/nich  v/as  reversed  because 
the  decisive  question  in  the  case  was  wnether  tne  lanaloxd  had  waived 
his  lien  by  consenting-  to  or  acquiescing  in  tne  payment  by  the  de- 
fenaaiit  to  the  tenant  of  uhe  proceeds  derivea  from  tne  sale  of  the 
corn  and  the  ^^iven  instructions  which  directed  a  veruict  entirely 
ignored  this  issue. 

The  conauct  of  -iirs.  V/eber  in  the  instant  cs.se  is  not  analag,ouB 
to  the  conauct  of  tne  landlords  in  the  'joeing-  case,  nor  are  the 
facts  in  the  Leeper  case  at  all  siuilar  to  tne  facets  in  the  instant 
proceedint^.   Joth  of  tnose  cases  were  suits  insxittbsc.  by  landlords 
to  enforce  their  liens.   Mrs.  Weber  is  the  lanclord  in  the  instant 
case.   She  die  nothing  prior  to  the  sale  of  the  corn  which  can  De 
construed  as  a  waiver  of  ner  lien.   3he  had  theretofore  told  appellee 
not  to  pay  the  tene.nt  for  the  corn,  out  vmen  sne  found  out  her  in- 
structions had  been  disregaraed  ana  that  the  tenant  nad  received 
the  money,  she  went  to  the  tenant,  iiasmussen,  and  he  paid  her  eoi 
undisclosed  amount,  v/hich  we  are  satisfiea  came  from  the  sale  of 
the  corn,  ana  maae  some  arran^^emsnt  v/hich  was  satisfactory  to  both 
of  them,  ana  as  a  result  of  vmich  no  proceedings  to  enforce  her  lien 
were  ever  uaken  by  her  ana  sne  is  not  cc&mplaining  in  this  proceeding. 

»Ve  are  inclinea  to  believe  from  all  the  testimony  in  tiiis  record 
that  so  far  as  the  cnsck  for  ;;3513.73  is  concerned,  Hasmuseen,  with 
Mrs.  .Veber's  ex^iress  or  implied  consent,  retained  it  and  placed  it 
to  his  own  credit  and  that  suosequently  all  or  at  It^ast  a  portion 
of  the  proceeds  thereof  were  received  by  i;Irs.  v/eber  in  satisfaction 
of  her  lien  for  rent,  that  to  the  extent  of  ^513. 73  Mrs.  Weber's 
superior  lien  was  aischarged  by  ,.ioney  paid  by  appellee  to  Hasmussen 
for  this  corn  upon  whicn  appellants  had  tneir  mortga£,e  ana  tiiis  bein^ 
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true,  appellee  has  a  defense  to  this  proceeding  to  the  extent  of 
;^513.78.   As  to  tne  balance  of  ^166,22  appellants  are  clesa-ly  en- 
titled to  a  judgjaent. 

Y/e  have  iiot  overlooiced  the  otusr  contentions  of  appellee 
wherein  it  is  insisted  that  appellants'  moxt^e.^e   is  invali^d  "because 
it  was  not  properly  acknowledged  by  Mrs.  Rasmussen,  that  the  descrip- 
tion of  the  mortgaged  property  was  uncertain  and  that  it  was  fraudu- 
lent as  to  appellee  because  the  aortga^^ed  property  ras  consumable  in 
use.   There  is,  in  our  opinion,  no  merit  in  any  of  these  contentions. 

As  this  case  w'.s  tried  by  the  court,  a  jury  hs^vin^  been  waived, 
this  court  may  under  tne  provisions  of  the  Civil  Pra.Gtice  Act  encer 
such  judgment  as  should  ha-ve  been  entered  by  tl^e  trial  court. 

The  judgment  of  the  Circuit  Got^rt  is  therefore  reversed  and 
judj^Tient  is  entered  in  this  court  in  favor  of  appellsnts  a.nd  a_ainst 
appellee  for  $166-22, 

Reversed  and  Judgment  i-Iere, 
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STATE    OF   ILLINOIS, 

Xss. 
SECOND  DISTRICT  J  I.  JUS'llIS  L.  .JOHNSON.  Clerk  of  the  Appclhitp  Omirl.  in  :in(l 

for  said  Second  District  of  the  State  of  Illinois,  and  llic  k(:v\H'v  cif  tlic  Records  and  Se;il  thereof,  do  hereby 

certify  that  the  forerroing  is  a  true  copy  of  the  opinion  (if  llic  .-iiiil  Appellnie  Coiiri  in  llic  aluive  enlilh'd  nmnp.. 

of  rcciird  in  my  office. 

Ill  Testimony  Wherenf.  J   hcivuiito  set    my   hand  and   allix   the  seal   of  said 

Appellate   Court,  at   Otlawn.   this . . day  of 

^in  till'  vear  of  our  Lord  onr  ihousand  nini^ 

I  hnndred  and  tliirtv- 


rir.rJc  nf  llir  Apprlhitr,  Court 

(73815— 5M— 3-32) 
k 


AT  A  TERM  OF  THE  APPEI/lATE  0OURT, 

i      i 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  fifth  day  of  February,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  thirty-five, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FRED  G.  WOLFE,  Presiding  Justice. 
Hon.  FRANKLIN  R.  DOVE,  Justice. 
Hon.  BLAINE  HUFFMAN,  Justice. 
JUSTUS  L.  JOHNSON,  Clerk. 
RALPH  H.  DESPER,  Sheriff.   2  R  ^"^  T  /I   f^.  Q  T  ' 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  On 
ivi,  1.  ^  iMj     ^-^^   opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GEAT.    NO.    8899  AGENDA  NO.    23 

I^I   THE 

APPELLATE   COURT   OF    li^LIITOIS 

S  ECO  ML  DISTRICT 

February  Term,    A. D.    1955. 


UP- STATE  MOTORS,    INC.,   a   Cor- 
poration,   and  T.  V.   Vander grift. 

Appellees, 

ilPPSilL  FROM  THE  CIRCUIT 
VS.  COURT  OF   U\KE   COTOITY. 


MERCHANTS    INSURANCE  C^BOPANY  OF 
PROVIDENCE,   a  corporation. 

Appellant, 


DOVE,    J. 

This   was  an  action    instituted   on  October   51,    193  3  by  Up- 
State  Motors,   Inc.,    a  Corporation,    and   T,    V.   Vandergrift,    before 
a  Justice  of  the  Peace   of  Lalce   County,   against  t.e  Merchants   In- 
surance Company  to  recover  upon  a  policy  of  insurance   issued  by 
the  defendant   to   the  plaintiff  Vandergrift,   which  insured  Vander- 
grift from  loss  by  fire   or   theft  of  a  DeSoto  automobile.      The 
case  was   subsequently  appealed   to    tlie   Circuit  Court,    v.here   a   trial 
was  had  and  at   the   conclusion  of  all   of   the   evidence,    the    jury,    in 
obedience   to  a  peremptory  instruction,   returned  a  verdict  in  favor 
of   the  plaintiffs   and   against   the   defendant   for  t'400.00,   upon 
which   judgment  was  rendered  and  the  record  is   here  for  review  by 
appeal. 

It   is   first   insisted  by  appellant    that   the  evidence   dis- 
closes  that   at  the   time   the  policy  was   issued   the   title  of  Vander- 
grift  to    the  automobile  was  not  unconditional,   but  that   all   the 
interest  he  had  therein  was   that  of   a  purchaser  under    a  conditional 
sales    contract  from  the  Up-State  i.'iOtors,    Inc.,    which  had,   by  the 
contract,   reserved   title   in   itself  until   the   car   was    fully  peid 
for.      The  evidence   does   disclose   that  Vandergrift  purchased  and 
obtained  possession  of   the   oar   covered  by   the   policy    from  Up- 
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state  Motors,    Inc.    at  V.'aukegan,    on   July  7,    195S,    paying  therefor 
^150.00   in   cash   tuid   executing  a   conditional   sales   contract  by   the 
provisions   of  which  he   obligated  himself   to  pay  the   further  sum  of 
c*370.20   in  semi-monthly  payments   of  |;11.25   each.      The   evidence 
further    discloses   thrt   on  February  IS,    1933  appellant    issued   its 
policy   of    insursnce   thereon,    insuring  Vandergrift  for    one   year 
against   loss  by  fire  or   theft   to   the    smount  of  .$400.00,    that  the 
applicetion  for   this   policy  v/as   given  by  Vandergrift  to   Lee  Savage, 
an   insurance  solicitor    then  in  the   employ  of  Eurt  Love,    that 
Yandergrift  advised  Savage  of  the  true   condition  of  the   title, 
that  Love   ivas   the  agent  of  appellant   and  as  such  agent   accepted 
Vandergrift 's   application,    issued   the  policy,    countersigned  it  and 
the  policy  vras   t   ereupon  delivered  to  Vandergrift,      -.Jhile   the  policy 
contained  a  provision   to  the   effect   that   it   v.-ould  be  void  unless 
the  assured  was    the   unconditional  and    sole  owner   of   the   subject   of 
the  instiranee,    we   are   of   the    opinion  that  notice   given   to  Savage 
by  Vandergrift   of  the    true   condition   of   the    title  vms  notice   to 
appellant.      Phenix   Ins.    Co.   v.   Hart,    149   111.    515,    Guter  v.    Security 
Benefit  Ass'n.,    335   111.    174,      But    if  this  were  not  so,    the   conduct 
of  appellant   thereafter    amounted  to  a  waiver    of    its  right   to   fore- 
feit   the   policy  for    this  reason.      The    evidence  discloses   that  on 
March   29,   1933  the   car  was   stolen   at  Little  Rock,    /j-kemsas,    while 
Vandergrift  was   on  a  visit   to  his  parents   and   he,   Vandergrift, 
immediately  wired  Love  and  also  Mr,   Spero,    an  officer   of  the  Up- 
State  Motors,    Inc.,    advising   them  of  what  had  happened,    and  about 
April   1,    1933,   Vandergrift  returned   to  V.aukegan,    and   in  ccmpany 
with  Mr.   Spero,  reported   the   loss  personally  to   Love,    v/ho   testified 
as  a  witness   for   appellees   that  he   thereapon  notified  by  phone   the 
state  agent   of   appellant   and   sent   appellant  a  notice   of  loss   signed 
by  Vandergrift.      The  duplicate   of  this  notice   of   loss  was  produced 
by  Love  upon   the   trial,    identified  by  him  Eind   it   is  dated  April 
5,    1933,    is   signed  by  Love,    states   thct  appellants   special   agent 
had  been  advised  of  the   loss   and  recites  that   there  is   a  mortgage 
on  the   car  payable  to  Up-State  iiotors.    Inc.      Thereafter   H.    T.    Sharp, 
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an  adjuster   for   appellant,    ceme   to   Love's  office   end   also   to   the 
office   of  Up-State  liotors.    Inc.    end   there  had  a   conversation  with 
Vandergrift  and  Spero   and   the   parties   arrived  at  a   settleraent   and 
a  proof  of  loss   was  made  up   and   Sharp   requested   that   it  be  sent 
by  mail   to  appellant,   which  was   done   on  May  24th  Or    25th,    1933. 
On  June  10,    1933  Sharp  wrote  Vroidergrift  and  returned   the  proof 
of  loss   to  him,    stating   in  his   letter:      "V/e   are  returning   same 
(the  proof   of   loss),    inasmuch  as   the    company  has   instructed  us   to 
reject   this   proof  of   loss   due   to    irregularities  and  voxiances  of 
facts,   which  have   developed  during  the   course   of   the    investigation. 
♦  *   *  You  will   find   attached  proof  of   loss,    which  represents  your 
equity  in   the   car    in  the  amount   of  389.80,    Vvhich,    if   you  wish  to 
sign  and   execute  at   this  time,    tn.e    company  has   authorized  us  to 
accept  a  proof  of    loss    in  settleraent   in  the  amount   of    t89»80.      If 
you  v;ish   to   accept   this   offer,    kindly  return   this   proof  of    loss  by 
return  mail".      This  offer   was  not  accepted  by  Vandergrift  and  on 
October   4,    1933,    appellant   sent  Vandergrift   its   check  for   v'7.20,    the 
premium  paid  for   the  policy  sued  on,    stating  In  the  letter  which 
accompanied  the  check   that  on  completing  its   investigation  it  found 
that   "the   insuring   company  had  legal   title   to    the   car   even  before 
it  was   sold   to   T.    V.   Vandergrift   and  under  the   circumstances   the 
policy  was  void  from  its  inception,    had  no  force  or   effect  or  exis- 
tence and   it  is  for  this  reason  the  premium  is  returned." 

Appellant  was  advised   of  the  fact  that  Up-State  iiotors, 
Inc.    had  title   to   this   car   within  a  few  days   after    the   car   was 
stolen.      It  never    denied   liability   on  that  ground  but  discussed 
the  loss  with   the   officers  of  Up-State  Motors,    Inc.    and   the   interested 
parties  arrived  at  a  settlement  and  proof  of  loss  was  executed  by 
Spero,   an  officer  of  Up-State  Motors ,    Inc.   and  by  Vandergrift,   and 
thereafter  mailed  to   appellant   at   the  request   of  appellant's   ad- 
juster.     This   proof  of  loss   was  rejected,   but  not  upon  the  ground 
that  Vandergrift   did  not  have   title  to    the   car   insured.     Appellant 
by  its  conduct  has  waived  its  right  to  deny  liability  on  the  ground 
that  Vandergrift' s   title  was  not  unconditional.      Traders  Mutual 
Life  Ins.    Go.   v.    Johnson,    200   111.    359. 
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At  the   conclusion   of  the  evidence   of   ered  by   aopellees, 
appellant   sought  to   prove  by   the   depositions   of  several   witnesses 
certain   transactions   had  by  one  G.    i\   McDonald  in   the  State  of 
Wisconsin  with  reference   to   a  De  Soto   automobile. 

It   ai5pears   from  the  record  tht.t  in  December,    1930   C.    F, 
McDonald  ov:ned   a  De  Soto   automobile,    subject   to   a  mortgage   thereon 
held  by  the   Lnto  Credit   Gorapany.      On  December   27th  of  that   year   he, 
McDonald,    executed  a  Bill   of  Sale  thereon   to    ..isconsin  Acceptance 
Corporation   and   on  the  same   day  IvicDonald,    as   purchaser,    and   the 
Wisconsin  Acceptance  Corporation   as   seller   executed  e.   conditional 
sales   contract.      Under   this   agreement,   McDonald  agreed  to  pay   the 
V.'iscoasin  Acceptance  Corporation  :'H8.72   one  month  after    the  date 
thereof   and  l;?44.00   each  month  thereafter,    continuing  for  eleven  months. 

Prior   to  July  7,    1932  which  was   the  date  of   the   transact!,  on 
had  between  Vandergr if t   and  Up-State  Motors,   Inc.,   at  v,'hich  time 
Vandergrift  purchased   the   car   covered  by  the  policy   sued  upon  and 
on  December  4th,    1931,    C.   F.   McDoneld  executed  a  note  for   .1;304.00 
and  secured  the   pajnaent  of   the    same  by  a  chattel  mortgage   to   The 
Time  Acceptance  Corporation.     A  part  of  the  proceeds  of   this   loan 
was  used  by  Up-State  Motors,    Inc.    to   discharge   the   balance  due   the 
Wisconsin  Acceptance  Corporation  under   its   conditional   sales   contract 
of  December  27,   1930.      The  mortgage  to   the  Time  Acceptance  Corporation 
described  the   car   as   one  De  Soto  De   Luxe  automobile  Motor  No.    C.    F, 
3113  D,    factory   car  No.    L  015  V.'.W.      The  note   was   to  be   paid   in  monthly 
installments   of  $25.35   each  from  January  4,    1932   to   December  4,   1932 
inclusive.      This  mortgage  was   filed   in  the   Register's   of  ice  of 
Milwaukee   County,    7/isconsin  on  December   5,    1931.     AicDonald  paid   the 
monthly  installments  for   January,   February,  March,   April  and  May 
1932,    the   last  pajnnent  being  on  Alay  18,    1932.      The   Time  Acceptance 
Corporation  had   this   car,    with   others,    insured  by   the  Rhode   Island 
Insurance   Company,    and  in  August,    1932   the   Rhode   Island  ffinsurance 
Company  paid   the   Time  j.cceptance  Company  (pl7'7.50,    the  balance   due 
under   its   chattel  mortgage. 

At  the  time  of   the    transaction  between  McDonald  and   the   Time 
Acceptance  Corporation  on  December  4,    1931,    there  was  a  chattel 
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mortgage  on  this   automobile,    having  been   executed  by  C.    F.   McDonald 
to  the  national  Discount   Corporation   on  September  4,    1951   to   secure 
the  payment   of  i^300.00,    which  was  payable  in   twelve  monthly  install- 
ments of  3S0,40   each.      IvlcDonald  paid    the  monthly  installments  for    the 
months   of   October,   November   and   December,    19;;'l   and  also   the   in^toll- 
ment  for   January,    1932.      He  did  not  pay  the  Eebruery,    1932   install- 
ment,  but   on  or   about  March  4,    193S  he,   McDonald,    and    the  Ilational 
Discount  Corporation   and   the  Up-State  kotors,    Inc.  made   some  arrange- 
ments whereby  McDonald's   interest   in   the   autopiobile  vras    conveyed  to 
the  Up-State  liotors,    Inc.    and  the  Up-Gtate  Motors,   Inc.    took  posses- 
sion of   the   car  and  completed   the  monthly  payments   tiiereon  to   the 
National  Discount   Corporation,    the   final  payment  being  made   on 
September   17,    193S.      It  was    the   contention  of   appellant   thi-t   these 
transactions    show   that   tiie  Rhode   Island   Insurjince  Company  had  a  lien 
upon  this  automobile  by  virtue   of    the   fact   that   it  paid,    in  August, 
1932,    to    the   Time  Acceptance  Corporation,    the  balance  due  upon   its 
chattel  mortgage,     iuad   that   when   it   did  so,    it   procured  an  assignment 
of   that   chattel  mortgage   and   thtit  Yajidergrif t   took  no   title   when  he 
purchased  from  the  Up-State  Motors,    Inc.    because  in  March,    1932 
when  McDonald  made  his  agreement  with  the   Up-State  Motors,    Inc.    and 
delivered  the   car   to  it,   it  was   subject  to   the  mortgage  of  SeptembBr 
4,    1931   in  favor   of   the  National  Discount   Corporation  and   also  subject 
to  the  mortgage  of  December  4,    1931   to  the  Time  x\cceptance  Corporation. 

The  evidence  which  appellant   offered,    had  it  been  admitted, 
tended  to  prove  that  the  National  Discount  Corporation  mortgage  of 
September  4,    1931  was   satisfied  by  Up-State  ilotors,   Inc.   paying 
the   amount   due    thereon   in  full.      The  mortgage  dated  Deceinber  4,    1931 
executed  by  C.    F.   McDonald   to    the  Time  Acceptance   Corporation  described 
the  mortgaged  property  as  one  De  Soto  DeLuxe  Sedan  automobile,  motor 
number   C.   F.    3113  D,    factory   car  number   L.    0.    15   V/.V.,      It  appears   to 
have  been  filed   in   the  Register's   office   of  . Milwaukee  County,    Wisconsin 
December   5,    1931.      When    this   exhibit   was  offered  in  evidence  before   the 
Commissioner  who   took  the  depositions   of  the  several  witnesses  dnd 
during  the   examination  of  IjIt.    •.'.orris  V.allesz,    who   testified  that  he 
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was   secretary  and   treasurer   of    the   Time  Acceptc'nce  Gorpor.  tion, 
the  specific  objection   was  made   that   t;xe   factory  niiuiber    shown   on 
the  mortgage  was   different   than   tfie   factory  number   of    tlie  auto- 
mobile  in  question.      A  general  objection  was  also  made   to   the 
effect   that   the   testimony  of    the  witnesses   and    this   exhibit  were 
immaterial,    incompetent   and   ix-relevant.      Upon  direct   excningti  on, 
hie.   Wallesz   testified   that   in  August,    1932  when  he  received   the 
amount   due   his   company   under   the    enettel  mortgage  from  the  Rhode 
Island  Insurance  Company,    he   assigned   the   chattel  mortgage   to   the 
Insurance  Company.      He  had  previously  testified   thct   the  note  for 
which   the    chattel  mortgage  v-^as   given  hed  been    turned   over  to   the 
Nurn.berg  xldjustment   Company,     Upon  cross   examination  he  testified 
that  he  had  signed  an   assignment   of   the    chattel  mortgage  to   the 
Rhode   Island  Insurance   Company,    but   that    lie   did   not   know  where   the 
assignment  was  and   that   there  was  nothing-  dvie  from  McDonald  to 
the   Time  Acceptance   Corporation.      In   this   state  of  the  record,    we 
are  clearly  of   the   opinion  that  the  testimony  which  appellant 
offered  in  the   depositions   of  the  several  witnesses  disclosed 
no  defense   in  this  proceeding.     The   policy   sued  on  described   the 
automobile  as   a  De  Soto   sedan,    serial  number  L.    0.    -   15-V.'.IV.   and 
the  motor  number  as  F.   3115  0.      The  description  of  the   automobile 
in  the  mortgage  v/hich  McDonald  executed  to  the   Time   ilcceptsjice  Cor- 
poration gave  its  motor  number   as  C.   F.   3113  D.      There   is  no  proof 
in   this  record   that   the  mortgaged   automobile   wss  the   same   automobile 
covered  by  the   insurance  policy  sued  upon,   but  assuming  that  it  is, 
still   the   evidence  discloses  that  the   amount  due  the   Time  Acceptance 
Corporntlon  under    its  note  secured  by  a  chattel  mortgage   has  been 
paid  and  there  is  no  proof  that   the   note  had  ever  been  assigned  to 
the  Rhode  Island   Insurance  Company  and  no  competent  proof  that  the 
mortgage  had  been  assigned  to  it.      V.hat  the  record  does  disclose 
with  reference   to  this  chattel  mortgage   is   that   the   last   installment 
of  the   debt   secured  thereby  matured  December   4,    1932  and  while   at 
the  time  Vandergrift  purchased   this   car   from  the   Up-State  Motors, 
Ins.  all  of  the  installments  upon  the  note  secured  by  the   Time 


^nott  iioq'soO  sofied-qacoii  omtH  adf   lo  leiuBE&'xi  baa  x'^tsJaiosa   qbv 
rnrodp.   'iBQm:C  \ioioo1  ?wlJ   fasi^i  Qb&m  qbw  aottoeido  oJtlloeqe  •xJ* 

odt  qS  9b9iti  qbIb  »aw  aotioBldo  Ibt- '  .      .    ■-  ■    r.t  oIxJc. 

919W  ttdltixo  sldt  baa  ••8Bea;fiw  edi   lo  \,ijcciiie6»   ari*  :r  3x'*   rf'os'i'Je 

,ao  Jfl-BxiixEsx©  to9iih  Goqtr     .;fnBV»Iarril  I>flB  3'ne;J'9qrtrooixJ:  ^iMtzeiBsstal 

Qrii  b^rtooQi  84  fldilw  SSCI    ,*si(s«^A  nl  *ari*  fcsiii^eei-  saall 
ofnoilH  ojciJ  Bffort^  9|^a*ioin  iettsdo  &tii  lebai.'  ub  ii^ijoiuj 

Ci.j-   r*  leyo  fidflii/J  n90tf  Sail  jse vis  ••"*  aa»s^ "^ O''^'  i-v-Eiit'   adit  xloiriw 

iji>i'!tii's3^  ©rf  iioitaaJtissx©  esotro  aoqU     .'^ciagiiioO   ifl&iHrfai;(.fiA  gaecfm^irU 

©d*  0*  ©;■  te**i3jrio   3:i;f   to  inetca^iia&a  aa  fiatisla  ftsd  ed  Jer'c 

o;f*   fjadi'ioaefc  no  beuB  ■\jolIoq  9-^T     .£»KJ:  6930011  ajtrf*  ni  scxteloJi  or. 

^B   ,'fi,"S-p'   -    .  .    .J  Te<tox;n  Ijii^&e    ,arj&aa  oiJ'oCi  aG  s   ca  3ildc>aicii}<i 

©Iicfoico*i;r5   juC    .q  ooi^-qiaoaefi  sifT     .0  5IXf    .  'edinua  ioJ'qb  ©rti' 

'iooTq  on  ei  e^cadT     .a  CIS^    /     .  'ivo;t-cin  eJi  ©vxjg  noii^'so^ 

jCi  J-i  *flrl;i'  ji-iiJU/'saja  tfi/d   ,x»qi;  Jbaxrn  ^oiloq  tocu'susai.  Sil^  xrf  fieiavco 

oo/ifld-g«oeA  eiidtT  ®ri;f  (0jji5  tjuroraa   adit  tadi  hBsqioaib  Qomblrs  -jd*  IIl;^a 

cascf  aad  sjjBSJf^rrow  leittfada  e  Tjcf  betii/o^B  0*0x1  8*1   iei>nx/  xioi*aioqi"' 

oj    ftenQiaaa  aawrf  ifive  bad  o*on   ed*   *5d*  loom  oa  «-i   ©isxl*  fcc.    '" 

©d*  tasit  loc:tq  *no*«qinoo  pfi  l)iiie  YfiJpq»i'oO  4Jio«B7JJBrtI  Aaj?IsI  efcodn  ci' 

oaoloi'.tb  Boofi  tiopei  ad?^    '  ,tl  ot  fiexxalaa*?  xt^ed  l)Bxi  oaas^ioci 

tmjOLLia^f^al  *ael   ext*   *0.ri*   si   0,.  I&**ado  aid*  0*  •oxreia^ei  dtlvi 

iA  ©kXidw  Acs  ?.      '    ,"    'ii9dBT»o©u  voj^v&iK  ^rfeiBd*  J&oaxroae  *dftD  od*  lo 

,a^o*oM  o*s*£-<i      j.iT  inoil  ixjo   aJtJ*   beejadonuq  *llnsi&£»xtfcV  aial*  ©d* 

aoTJiT   i>d*  Yrf  Sdot/oaa   »*Ofl  ert*  aoqu  8*x»ifIIc*8xiJ:  ad*  lo  IIb   .bxiI 


Acceptance  Corporation  mortgage  had  not  matured,    the   last  install- 
ment had  matured  more   than   three  mdinths  before   the  policy  sued   on 
was   issued,  and   default   in  making;  any  po.jnncnts   thereunder   occurrfed 
on  May  18,    1932  and  no   further  payments   had  ever  heen  made   thereafter, 
and   it   is   not   contended  that  appellees  had  any  actual  or   cohttructive 
notice   of   the    chattel  mortgage   to   the   Time   Acceptance   Corporation 
or   its  assigns.     If,   hovrever,   vie  assume   that  the   chattel  mortg^-ge 
executed  by  McDonald   to   the   Time  Acceptance  Corporation   on  December 
4,    1931  did  cover    the   automobile  which  Vandergrift  purchased  on  July 
7,    1932  and   if  we   further   assume   that   this  mortga^'e  v^as  assigned   to 
the  Rhode  Island    Insurance   Company  in  August,    19'o2,   and   that  the 
insupcjice   company  was   subrogated   to  the  rights   of   the  Acceptance 
Corporation,   still  the  Rhode  Island  Insurance  Company  is  not  attempt- 
ing to  assert  any  rights   in   this  proceeding  which    it  may  have   ac- 
quired by  virtue  of  the  provisions   of   this   chattel  mortgage,   and 

therefore   the   cues ti on    that  77as  presented   in  National  Bond   and 

V.   Larsh,    262   III.   iipp.    363,    and"  in  National  Bond  and   Investment  Co. 

Investment   Co. /v.   Moss,    263   111.   k?T).    187,    does  not  arise  upon 
this  record.      This   is   not  a   contest  between    the   parties   \Yho   seek 
to   assert   title   or   claim  possession  of  an  automobile,    but   is    a 
suit  brought   to  recover   upon    an    insurance   policy,    and   the  defense 
sought   to   be   interposed   is   that   the    Insured  was  not  the  unconditicnal 
and   sole   owier   of   the   subject  of    insurance. 

In  our  opinion  the  trial  court  properly  directed  a  verdict 
in  favor  of  the  plaintiff.  There  is  no  merit  in  appellant's  con- 
tention that  the  amount  of  the  loss  was  not  proven.  The  only  evidence 
in  the  record  is  that  the  car  at  the  time  of  the  loss  had  a  fair, 
cash,  market  value  of  ;;)400,00  and  the  court  in  its  peremptory  in- 
struction directed  a  verdict  for    that  amount. 

There   is   no  reversible   error   in  this  record  and  the   judfonent 
of  the  Circuit  Court  is   thacefore  affirmed. 

JUDGIvIENT  AFFIRMED. 
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STATE    OF   ILLINOIS, 

''88. 

SECOND  DISTRICT  J  1,  JUS'I'ITS  L.  JOUXSON.  Olerk  of  the  Aijpellnte  Com),  in  niK 

for  said  Second  District  of  the  State  of  Illinois,  and  the  kcc|iri'  of  tlic  Recurds  and  Senl  thereof,  do  hereby 
certify  tliat  the  fore^roing  is  a  true  copy  of  tlie  opinion  oT  tlie  snid  .\|i|ip|lat('  ronri  in  tlic  aliove  cnlillcd  cmusc. 
of  record  in  my  ofRce. 

In   Testimony  Whereof,  I  licreunto  net   my  hand  and   artl.v  tlie  seal   of  said 

Appellate   Court,  al    Otiawa.   this day   of 

'  . in  th''  year  of  oiir  T>ord   one  Ihoiisand  nino 

I  hnndied  and  tliiriA-- 


niarli  of  the  ApprlJnte  OouH 

(7SS10— 5M— 3-32)  .y^Sfc.? 


/  / 

AT  A  TERM  OF  THE  APPl^j,yt''.-g.  cn/pT^,  _, 
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Begun  and  held  at  Ottawa,  on  Tuesday, /the  seventh  day  of   Ma^',  in 
the  year  of  our  Lord  one  thousand  nine  hvundred  and  thirty-fiTe, 
within  and  for  the  Second  District  of  the  State  of  Illinois: 
Present--  The  Hon.  FREP  G.  WCiFl,  Presiding  Justic-e. 
Hon.  PRA10Z.III  E.  D07E,  Justice. 
Hon.  ELAINE  HUFEMAN,  Justioe. 
JUSTas  L.  JOHITSODI,  Clert. 
RALPH  E.  LESPEE,  Sheriff.   2  8  0  loAo  6  g  1 
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BE  IT  REMELIBERED,    that   aftei-wards,    to- wit:    On 
MAV  I  ■/  ]9.'^:5         the   Qpi2iion  of  the   Court  was   filed  in  th^ 
Clerk's   office   of  said  Court,    in  the  words   and  figures 
following,    to-wit: 
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GEN.    NO.    8856 


AGENDA  NO.    5. 


IN  THE 
APPELLATE   OOIBT   OF   ILLINOIS 
SECOND  DISTRICT 


February   Tena,    A,    D.    1935. 


A^IALIA  NI3jII,   Adniiaistr.<itrix  of 
the  Estate  of  August  Niemi, 
Deceased, 

Appellee, 


APPJu-lL    ''POM  TTTIi:   CIRCUIT 
COUaT   0¥  Li\KS  COlttTTY. 


vs 


A.    A.    SPRAGUI^   and   BRITTON   I. 
BUDD,    as  c\eceivers,    etc., 

Appellants. 


DOVE,    J. 

Tiiis    is    an  action  brought  by   tne   plai'itiff  as  Adminis- 
tratrix of    the    estate   of   August  Miemi,   deceased,    to  recover   damages 
for   the   alleged  wrongful   death  of  plaintiff's   inte»*ate.      The    oom- 
plaint   alleged  that   on  January  29,    1934,    olaintirfs   intestate  was 
driving   an   automobile   in  a   westerly   direction  along  Tenth  Street 
in    the    City  of   vVaukegfui  and   that  he   was   in  the   exercise   of  due    oare 
and  caution  for   his   ovm    safety;    that  about   0:00   o'clock  in   the 
morning   of   said  day,    the  defendants,    by   their   servants  and   employees, 
negligently  drove  a   passenger    train  so   th;  t    it   ran    into   the   auto- 
mobile which  Wieuii  was  driving  and  as   a  result   thereof  Nlemi  died. 
The  negligence  alleged  was   the   hi^'h  rate   of   sf)eed  at  which    the 
passenger   train  was  being  driven,    the   failure   to   sound  a  bell   or 
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blow  a  whistle,    the  failui'e   to  properly  guard  and  protect  the 
crossing  exceot  for   a  wig-wag  signal  end  bell  which  was   located 
at  tlie   soutwest    corner    of  the   crossi-ip;.      Tiie  plaintiff  further 
averred  that  because   of   the   location  of  the   wig-wag   signal   it 
did  not   provide   a  reasonably  safe  means    of   warning  those  v/ho  ap- 
proached the   crossing   froia  the   east,   and    further  at   the    time  of 
the  collision  the  wig-wag   signal  and  bell   failed   to   function  and 
operate.      The  ansv/er   of    the   defendants  denied  the  cu:terial  alle- 
gations  of   negligence   and    denied   that   the    plaintiff's   intestate 
was   in   the  exercise   of   due   care   and   caution  for    his  ovm   safety 
as  alleged  in  the    complaitt.      The   cause  v/as  submitted  to  a    jxiry, 
which  returned  a   verdict  finding  the   defendfvits    not   guilty.      The 
trial   court,    on  a  motion  of   the   plaintix'^'f ,    set   aside   the  verdict 
and  granted  a  new  t.'ial  and  it   is   from  this    order   that   this    appeal 
has  been  prosecuted. 

The  trial  co'irt  was  of  the  opinion  that  the  court  erred 
in  including  in  its  instructiono  suggestions  19  and  2'6  subxiitted 
by  counsel  for  the  defendants,  thai:  it  erred  in  refusing  tlie  in- 
structi.ms  suggested  by  th..  plaintiff  numbered  1,  4,  5,  6  and  7, 
and  that  it  was  error  to  v-.duAt  in  evidence  a  photograph  designated 
in  the  record  as  Exhibit  :io.  4  ol'fered  by  the  defendants  and  ad- 
mitted  in  evidence   over    the    objections   of    the  plaintiff. 

It   is   insisted   by  appellants   that  the  material   facts 
are  undisputed,    that   the  verdict  of    the    jury  was   the  otily  verdict 
thc't   could   have  been  permitted  to   stf.nd  upon   the  evidence,    that 
there  was   no  error    couioiittcd  by  the    court   in   its   instructions  or 
In    the  admission  or  rejection  of   evidence,    and  that  the    court 
therefore  erred   in  awarding   the    plfdntiff  a  new  trial. 

The  accident  occurred   in  the    City  of  Waukegan,   a   city 
of   approximately  thirty-  ive   thousand  people,   where  Tenth  Street 
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crosses    the    railroad  tracks   of   the    defendants.      The  railroad 
tracks  run  north  and    south  and  Tenth  Street   east  and  v/est.      Tenth 
Street   is   one   of   the   main   travelled   streets   of   tae    city.      Other 
than  the   usual    stationery  railroad  crossinc  signal,    the   defendimts 
had  pii'ovided  at   this   crossing  at  the   south?j-est  corner    thereof  a 
wig-wag  signal.      Tnis  signal  consisted,  of   a   circular  banner   sup- 
ported by  a   shaft  running   to   a   cross  bar  which   is   attached  to   an 
upright   post  approximately   14  feet  higa.      Tne   banner    itself   is 
located  approxiroately  12   feet  froni  the   ground.      In  the    center    of 
the  bay.ner    there  is    a  light  and  e.  bell  laachQjnisni  is   located  near 
tiie   top   of   the  upright   post.      The  sign&I   is   electrically  operated 
and  the   normal  operation  of    the   signal   consists   of   a  simultaneous 
swinging  back   and   forth   of    the  bojnner  Vfith   the  flashing   of  the 
li^t  and  a  ringing   of    the    bell.      Tnis  signal  v/as   r.orraally  put   in 
operation  automatical ly  by  north  bound   trtins  at  a    cut-in  located 
2659   feet  soutn   of  the   Tenth  Street  crossing,   so    that   this   signal 
wou/^    if   operating,    be   in   operation  durim-;   the    time  the   train  was 
travelling  this   2659  feet.      The  evidence  further   discloses  tht't   on 
January   2'Jth  plaintiffs   intestate   had  driven   his    tv/o  daughsbers 
from  his  home  to   school  aiKl    it    was   upon  his  return    trip  home, 
driving  west   on    tne   north   side  of   Tenth   street,   that  the  accident 
occurred.      It  was   a   controverted   question   of   fact  whether   the   wig- 
wag signal  was   functioning   or  not.      It  was  also   a   disputed   question 
of  fact  as    to  the   rate   of  :.peed  at  wxich  the   train  was   travelliig 
and  whethe;    or    not  the  whistle  was    sounding. 

Tne    court   instructed   the    Jury  at  the  request   of    jppellants 
sc   followo:    "Even   should  you  believe   irom  the  evidence   that  the  wig- 
wag crossing   signal  at   the   place    in   question  was    not  at   the  time 
operating,    or    that   the  whistle  on  the    train  was   not   sounded;    still 
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if  3'ou  further  believe  from  the    evidence   thot   the   deceased,   by 
the   exercise   of  ordinary   Ci^re    in  the   use   of    iiis   sense  of   sight, 
could   have   discovered  the    approachiiig   train   in  question   in    tirae 
to  have  avoided  £    collision  therevsltli,    if   he    had   looked  therefor, 
and  that  ordinary  care  on  his    part,   under   ;■  11   the   facts  r.nd    cir- 
cumstt-nces   shown  by  the    tividence,  required   hlra   to   so    loo'c,    rertird- 
less   o:^  whether    the   crossing  cijmal  'n&s   cperatir^gr   or   the   whistle 
on  the   trtdn  was  blo?;n,    thon  there  can  be  no  recovery  in   t'lis 
case;   and    this    is   true  notwithstanding  you  my  furtlif-r  believe 
from  the   'evidence,    if  you  do   so   believe,    that   the   daceasod  did 
not    in  fact  loolc  or   see   the    approaching   train  before   the   collision". 

Counsel    for   .-u;p  ell  ants   insist   that  this  instruotion   is 
supported  by  the  cases    of   Greenr;ald  v.    3.   &  0.   R,  R.    Co.,    322 
111.    6J:7,    iProvenzano  v.    I.    C.   R.   R.    Co.,    357   I11.19S,    Goodman  v. 
C.   &  TD.    I.   R.P..    Co.,    24e-    111.    App.    1S8  and   that    it  was  held    proper 
in  Flynn  v.    Chicago   City   d.    ?. .    Co.,   250   111.   460.      The    instruction 
7?aich   the   trial  court  refused  to   -^ive    in  the  Flynn   case   and  which 
refusal  was   held  reverr;ib!o    error  by  the    Supreme   Court   is    es 
follor/s:      "If  y^u  believe    froai  the   evidence  thnt   tbe   plaintiff  by 
using  nis   faculties  vith  ordinary   end   reas  nable   care   in  looking 
out  for   denser,    could   have  avoided    injury  on  the   occasion  in   ques- 
tion,   and  thot  he   negligently  failed    to   do   so   and   thereby  contribu- 
ted  to    the   injury,    if   you   "nelieve  he  was   injured,    tiien  he   cannot 
recover   in    t-ais    case."     I:'    our    ocinicn  this   instruction   differs 
materially  from  the    one    ■■■iven    ia   tjie    instant   case.      In   the    instant 
case   the   phrase:      "i^  he   he  A  looked   therefor"   assumes   tht.  t  the 
deceased   did  not    look   Tor   the   trcin  be-"or  e   ■  ttem-^tlng  to   drive 
over   the   crossing.      Whether    the  deceased  negligently    ''ailed   to 
look   for    the  approaching   train   and   \'*iethcr   th   t   negligent   omdisslon 
directly   contributed  to   his   death   were   --'uestions   of  fact   for    the 
Jury  to  determine.      Ciiicago   and  iaton  A,  R.    Go.    v.    aobi.  son,    106 
111.    142. 
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Tlic   other   instruction   aiggested  by  cp   ellants  and 
given  by   the    court   and  which    the    tci;:  1  couxt   upon   awarding  a 
new  trial    :itld  should  not  have   been   given   is  as   follows:      "One 
who   has  an   unobstx'ucted  viev.   of  rn  approaching   train,   and  by  the 
exercise   of   ordinary   care,    could   se)c  the    seine   cippro- ching,   if  he 
h>r.d  loolced  therefor,  before  getting    into  a   place   o"  d:.nger   tliere- 
froni,    is   not    justified   in   not    lookiiif^   upon  cipn-oaohirif;  •    railroad 
track  in  reliance  upon  the   assuroption   th^  t   i.t*  a  train,    ware    approach- 
ing a  whistle  v,ould  be  sounded  or    a   gid  ssing  signal  would  be   operat- 
ing,     i-o  one  may  assume   that  there  will  not   be   a  viol.-.tion  of    the 
law  or   negligence   of   others  and   offer  euoh  assumption  as   mi    excuse 
for   failure   to   exercise   due   care."      In  G-reenvi/aid  v.   B.   So  0,   ii.   R. 
Co.,   supra,    vfaich  was  an   action  to  recover  damages   to  plaintiff's 
truck  which   was    struck  by  one   of  defendant's    trains  at   a  street 
crossin:;   intersection,    the  Cupre^i^e   Court   in   susteining  the  action 
of   the    tri..  1  coui't   in  dli-ecting   a  verdict   for   the  defendant   at   the 
close   of   the  plaintiff's    case,    in   its   opinion,    after   reviewiu  ■   the 
evidence   in   the   case,    said:      '^One  who   has   exi   unobstructed   view  of 
an  jppraachlrig   train   is   not    justified   in   olosi'v*:  hi  -  eyes  or   failing 
to   look,    or    in  crossing  a  railroad   track  if   reliance  upon   the 
asEUinption  tht't   a  bell   rill  be  rung  or    a  whistle   sounded.      No  one 
can  a   su-ae  that    there   will  'jot   be  a  violrtion   of   the   law  or    neg- 
ligeacc  o^   others  rnd    tben  offer    such  assumption  as  en   excuse   far 
failui-e   to   exercise  due  care".      V;h?.t   is   there   said   cmst  be  read 
in    connection  vltt   the  facts  as   disclosed  by    the   evidence   in   that 
case,     No   wig-wag   crossing   signr  1  v<-as   invcilved    in  the   Crecnvald 
case,    anc!   it   scons   to  us    th:  t   the    instruction   given  in   the    Instant 
ca"e   told   the    jury  that   the   deceased,   as   a  matter   of   law,   regard- 
less of   the  surrounding  cir ouiastanoes  had  no   right   to  '--lace  any 
reliance   v-hatever  upon  this    cro-sinr   sign   1  which  appellant   had 
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provided  as  a  means   of  v;arning.      Tlie   evidence   here    disclosed 
that   the    deceased  had  used  this    crossing  five   or   six  times  a 
day  for    e.  numher   of  years  and  Tiias   fsiailiar   v/ith  it    ai?.d   with   the 
signals  apr;ellent   had  provided   end  \ie  ere  riot   prepared  to    say, 
as   a  matter   of   la\"i,    th:t   it   was  wholly  imiiiatecial  whether    this 
wig-'wag  si£:nal  was  -.^'ovkiag,  or   :aot.      It   is  true   th':t  Caroline 
Swry,    a  witness  for   appellants,    testified  that  she  was  a  nasseuger 
on   the   train  a.nd   observed   the    deceased  as   he   a-DoroacLied  the    cross- 
ing,  th^-t  he  acd   both  his  hands   on  the   steering  v/l^eel   of   his  car 
8-.d   it   appeared   to   her   thit  he  vi&.s   strrinf'    strai'-ht  ahead.      The 
motor;tian   flf^o   testified   taF:t  he   first  observed   the    deceased   just 
for  a  second  before   the    collision  when  I;is   train   was   within  forty 
feet  of  the   point  o^"   the   collision  and   that   the    deceased  had  both 
h.-nds   on  the    steijring  wheel   of    his   autonoblle   and  aopeared   to  be 
starinn-  straight   ahead. 

In  C.    ?c  IT.    "V.    a'y.    Go.    v.    Hansen,    166   111.    623,    the 
court  stated   thf  t   it    cannot   be   held   as   a  natter    of    law  that   a 
traveller    is   bound   to  look  or    listen  because  there  may  be  various 
modifying  circumstances   excusing   hira  fraii   doing   so.      That   a 
traveller   may  not  be  at  fault   in  f  ailin^'?.  to    look  or    listen  if 
misled  without    iiis    fault.      "It  seeras   to  us    impossible",    says   the 
court,    "that   there   should  be   r;    rule   of   law  as    to  vrha  t  p.^rticular 
thing  a   person  is    bound   to    do    for    his  protection  in  the  diversity 
of  cases    thrt   constantly   arise,    and    the   question  what  a  reasonably 
prudent  person  would   do  for    his   own   safety  under   like    circumstances 
must  be   left   to    the    jury   as   one  of    fact."   In   C.   .?c  N,    VV.    Ry.    Co.    v. 
Dunleavy,    129   111.    17,2,    at  page   14;-. ,    the   court  says:    "Undoubtedly 
e  failure   to   look   or    listen,   especially  where  it  affirmatively 
appears   that  looking  or    llstenin/?  mli/ht   have  enabled   the    narty 
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exposed  to   injury    to    see  the   tr;  in   and  thus  avoid   being  in- 
jured,   is    evidence  tending  to    ahov/  negligence.      But   they   are 
not   conclusive   evidence,    so  th'  t  a   oteirge   of   negligence   can  be 
predicated  upon   than    as   a  matter   of   law.      There  may  be   various 
modifyinp-   circuiastances   excusing  the    oarty   from  looking  or    listen- 
ing,  and   th;;t  being   the  case,   a   raere  failure   to   look  or    listen 
cannot,    as   a   legt.l  conclusion,    be  proaouriced    -lefili -ence  per   se". 
In  T.   H.   &   I.    :?i.    "v.    Co.    V.    Voelker,    1S9    111.    540,    at  pages   55S-3, 
tae   court   says:      "It  has   frequently  been   seid  in   judicial   decisions 
in    this  citate   and   elsewhere,    that   it    is   the  duty  of  persons  approach- 
ing a  railY^ray    crossing,    to   look  and   listen  before  tjoinp.  udci   the 
track,   and   th^it   their  failure   to   do  so    is  negligence,    but    it  will 
be  found  generally,    though  not  uniformly,    on   examining  the   cases 
where   such   language  occurs,    that   it   has  been  used  in  discussing 
the  duty   as   to   care  and   caution  in  approaching   s   railway  crossing, 
viev/ed  as   a  raere   question   of  fact,    and  not   as   a  question  of    law. 
It   is   doubtless  a  rule    of   law  that   a  person  approaching  ■     railvay 
crossing   is  bound,    in   so   doing,    to   exercise  such   caro,    caution 
and   cir cuiuspection  to  foresee  danger  and  avoid   injury  as   ordinary 
prudence  \7ould  require,    having   in  vievj  all    the   knov\'n  dangers  of 
the   situation,   but  precisely  what   such  recuireruents  would  be,    must 
manifestly  differ  %vith  the   over  varying  circumstances  under  which 
such  approach  may  be  laade.      Ordinarily  of    course   the   diligent    use 
of   the    senses   of    sif';ht   and  hearing   is    the  most  obvious  end  practic- 
able rae'^jas  of   avoiding   injury  in   such  cases,   but  occasions  may  and 
often  do   arise  where    the  use   of   those  senses  would   be  unavailing, 
or  where   their   non-use  may  be   excused.      The  view  may  be  obstructed 
by  intervening  objects  or   by   the   darkness   of   the^   night  Other 

and  louder   noises,   as   ifi  often   tho   care   in   a   city,    may  confuse 
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the  sense  of  hearing   rnd  render   its   use   impracticable.      The 
railway  company,    by   its   flagman   or   other    agent   or  agency,   may 
put  the   person  off  his  guard    md  induce  hliu  to    crass   the   track 
without  resorting  to  the  usuj<1   precautions.      The   duty  may  be 
more  or   less  varied  by  the   apie,   degree  of  intelligence  and  mental 
capacity  of  ti'e  party,   and  by  a  variety  of  other    circuiastcnces  by 
which  he  aay  be   surrounded.      It   follows   the  t  no   invariable  rikle 
ccn  be   predicated  upon  the  laere   act  of  foiling   to  look  or   listen, 
but  a   Jury,    properly   Instructed  as    to  the    legal   duty  in  respect   to 
cere  and   caution,    of   a  person  approaching   a  railway   crossing,   must 
draw  from  such  act,    in   connection  yj-ith  rll  the  attendant   circum- 
stsnces,    the    propar   concliisioi  as   to  whether  he   is    guilty    of   negli- 
gence  or    not."     See   also    C;.    ?..  S.,   &  ?.   H'y.    Go.    v.    Clougfe,    134   111. 
586.      C.    !c  A.    '(.   R.    Co.   V.    r^earson,    184  III.    386.      Under  these 
authorities,    it  was   er.'or  for   the   trial  court  to    have   given  the 
foregoing  instructions.      The  other    cases   cited  by  appellants 
announce   no  different  rule   and  we  are  of    the    opinion   the    trial 
court  was    justified  in   entering   the  ox^der   -ppepled  from. 

The  nlaintiff's   suggested  instructions,   v;hich  the    court 
refused   to    incorporate   in   its    clisrge,    are   as   follows:      "Whenever 
the  death   of   a  person   shell   be   C!:-used  by  wrongful   act,    neglect  or 
default,    and   the  act,    neglect  or    default   is    such  as  would    if 
death   had  not   ensued  have   entitled   the   party   injured   to  laeintaln 
an  action  and   to  recover   dr.mages   in  roppect   thereto,    then  and   in 
every  such   case,    the  person  v/ho,    or   company,    or    cot- Deration,    iathich 
v'ould   have  been   liable  if   death  had   not   ensued,    shall  be   liable   to 
an  action  for   d' mages   notwithstanding   the   death  of   the   person 
injured.      2very  such  action   shall  be  brought  by  and   in   the   names 
of  the   personal  representatives   of   such  deceased  person."      This  is 
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an  abstract  proposition  of   law  stating   the   statutory  basis   of 
plaiutil'f  *  s  action.      In   our    opinion  it  was  not  reversible   error 
to  refuse  this    suggested   instruction,    and   It.s  refuse!   clone   -'ould 
not  have  warranted   the    grantin^j  of   appellee's  notion  for   a   new 
trial.      The  seco.id   suggested   instruction  offered  by  ap-ellee  exi6. 
which  was  refused  is  as   follows:      !Tir   you  believe  fron   the  evi- 
dence  that   the    servants   of   the  defendants   iri   char^^e  of   the   train 
iivolved   in  this   accident  drove  their    train   over   this   crossing-   at 
an  unreasonable   and   unsafe  rate   of   speed,    considering   all  ot    the 
circiUQstances   in   tliis    case,    and   the   nature   oP   the   crossing,    and 
that   the    collision  rern.ilting   in  the   decedent's   death  v;as  directly 
caused  thereby,    and  that  the   decedent   used  ordinary   care  and 
diligence   for   his   orn   safety,    under   all   the    circuirist£Uices   in  this 
oase,    then  your  verdict   should  be   for    the  plaintiff."      In  support 
of  appellee's   conter.tionth-:  t   this  was  a   proper   instiuc  tion,    the 
case   of  St.    L,   A.    one.   T-.    H.   R.    n.    Co.    v.    Odun,    15G    III.    78   is 
cited.      The    suggested   instruction  is  niaterislly  diife.ent  froiu. 
the   seventh   instruction  f;-iven   in.  the  cited   C;use.      In  the   Odujc  case 
the  irstrcction  distinctly  told    the    jury   that  before  they    could 
find  for   the  plaintiff   they  must  believe   that   defeudont '.s    serv-nts 
were  guilty  of  negligence.      In   the    instr.nt   care   the    suggested   in- 
struction did  not   require   the    jury   to  believe   thit   th.?.  dofendjats 
were  negligent  but   told  the    jiu-y  that    if   the    defendants  drove 
their   train  over    this    crossing   at  on  unreasonable  and  unsafe  rate 
of  speed  and  decedent's   death  was   directly   caused   thereby  and   he 
was  using  ordinary  care    for   hif-    ovm   safety   th^  t   then   the  plaintiff 
was  entitled   to  recover. 

Suggested   instruction  niimber   five   is   as   follows:      "It 
was  the   duty  of    the   defendants   to   use  reasonable   oare   to   ;ceep    the 

-    9    - 


loiie  elc  SJBW  it  aoial 

w  iJfxwig  ovari  it 

Jbrie  eello ';qfl  ^tf  !;■  i&ai  beiaep^^ua  /)xiocea  en 

-iv9  &tit  cioi't  ©velXstf  uoy  tiff  l  bQRSJtei  bbw  doi 

i»  3iLtagLOio  a.lxtJ'  "j.e-rc  /oiJb  iaeblcoB  nlili  al  Bavlov  .. 

sil^  Iq  11b  'ziitiBb  ;ssga   '!  :ni/   bOB  slda/iosfiaina  r- 

ai:£i;i 

Jioi;:  .  :Jtd-nioIq  ed*   -lol  ad  ^lur>  ley  oWc 

exiJ    (iioWaiL^-iitsni'  aaaoia   a  '  Jiaotiaaijioo  a'aolls; 

eeao  iau.6C  ailit"  r.:  -i©Tf»a  9/:. 

8u  ^d*    111 


ovcifi  riiJjV. '. 


Ill, 


DOlil*: 


exl^   qeeX  oi   t-iro   ,-»XdPao«»ei  seir  o*  nftiAbsia'Xeb   9Af   lo  ^i-i/fi   oxlJ  saw 


wig-wag   signal  provided  by   them   at  this    crossing   in  good   gondi- 
tion  and  in  vorking   order."      Suggested  instruction  nui.iber   six   is: 
"If  you  believe   from  tho   evidence   that   the  ^Tig-vra^   si,::ual   located 
at  this    crossing  vas  not   onerating  at   the    titrip    of   this   accident, 
and  that   the  failure  of  said   signnl    to  opesrste  was  knowa,    or   in 
the  exercise   of  reasonable   care  should    have  been  known  to   the 
defendants,    and    that   the   decedent,   iiugust  ITiemi,    vfas  raisled   into 
attempting  to   drive   his  autoraobilo   ove?r   said    crossing,   by  reason 
of   the  failure   of   said  mg-T,'ag   signal  to    \70.rn  hiP   of  the  approach 
of  said   trai-1. ,    and   the  t  he  met   hie-   death   as   r>   direct  result   thereof, 
and   that   in   driving  over   seid   C'ossing   he  acted   as  an   ordinauy 
prudent  person  would   act  ur-der  all   the    circum,'?;tri noes   in  tnis    case, 
tiien   it   Is  your    duty    to   find    the   issues   fo-:-   the  plaintiff".      Sug- 
gested  instruction   nuinber   seven   is;      "Although  the  mei'e  failure 
of   ttie   wig--wag  sigJial  provided  for  by   the    defendants  at   this   cross- 
ing  to   onerate,    if   there  was   such   failure,    would  not,    in   itself, 
excuse   the   decedent   froiu  exercisins   ordinary   care  for    his   own 
safety   in   driving  his   automobile    over    this    crossi:'ig,    yet   the 
existence  of   such   a  signal   at   this    crost^ing   and   its   failure  to 
opercxe   at  the    time  of   thia   accident,    constituted   ^.n  implied 
invitation   to   tho   decedent    to  drive   hi-',   automobile   ever    s--dd  cross- 
ing in  safety,    and   if  you   find  frora    the   evidence  that  the    decedent 
acted  as  a  reasonably  prudent   oerson  under   all   of   the    circurast- nces 
in   this    case  in  driving   ais  automobile   across  said  crossing    foid 
that    the   defendants  were    negligent  in   tiielr    f:  iliire,    if  any,    to 
provide  a  reasonably   safe   and    wockablr-  metiaod  of  warning  to    the 
plaintiff   of    the  approach  of   said   train,    and  thr t  the  decedent 
met  his   doatn   as  a   direct   and   proxiri-'^.te   result  of   said   negligence. 
If  any,    then  your  verdict   should  be  for    the   plaintiff." 
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Oounsel  for   appellants    state   thot   it  v?as   the    ciuty  of 
defendants   to   givo  aia-le   and   tii'isly  v/arnin^^   of   the    approacii  of   its 
train  and  whethe.;'   they   di  2  this  by  use   of   the  r ig-\-ie.{T,  si.^nal   or 
whistle   was   iiiuaator ial.      Taat  tho   evidonce   discloses   timely  waxn- 
ins  was   f?:ivon,    that   the   ?dg-wag  was   operati£if;  an  hovir  before   the 
accide   t,   that   there   is   no   evidence,   that  deceased  paid  a;iy  atten- 
tion  to   the   wig-rag  sLr^nal  and   thi.  t   the^-e   was  no  evldor.oe  upon 
wiiich  these   inst -iictions   could  be  based.      It   is    true    that  a  witness 
""or  apijelliiiits   testifisd  that  he  v.-as  riding   on   one    of   Rpr;3llant's 
trains   and  passed   this   cror.sing  at   eight  o'clook   on  the   morning  of 
the  accident   and   th't    this   signal   vfes  war]ci:;.s.      There   was   other    evi- 
dence th;..;t  -oroved   it    was   not  vjor  Icing  at.  seven   o^cioc'.;  or   i^  t  nine 
o'clock:  that  morainfi-,   which  was   the    tisie  q-^  tho  aooident  and   there 
is  n:   evidence   th*>t    any   iaapection  was  raade  between  seven- and  nine 
o'clock,      '•■'hether    the  deceased   v^as  misled  into   attcnipting   to   drive 
across  the   trrcks    of   r-p  jella^.t  because   of   the    -illeged  failure   of 
the   wig-wa^   signal  to  work  v/as   viot   susceptible    o:"  direct  and   posi- 
tive proof.      It    naild    uot  hove  beoii  ^m  unrea3orL:..ble   inference,    how- 
eve--,    to   be  drawn  from  all   the   facts   and  circurastrnces   in  evidence 
thot  cleceased  vrould   hrve   beer.  v;arranted  in  assuinin^    that    if  the 
"'.■^ig-'^Yap,  sir;nal  r?as   not   operatinfr  no   tr:. in  was    apnro  achi:ii>;.      Jlr,-  was 
fanilinr   v?ith  tlis    crossing'-   and    thf-  fact    that   there  r.'as  a  signal 
there   v*iich  normally  operated  and  ber^en   to  function  when  trains 
approcclied  the   crossin^r  from  cither   direction  and  v/hen  they  were 
a  considerable   distance  from  the    cros'^in/--.      Under   j^ll   the   facts 
«md   ci -CTAinstances  as    they  appeared  in  evic^erce   in  this   case, 
flppeJ. lee  was   entitled    to    sonic   instructions  alon;;  the   line;'  sur-'gested 
and  no  valid   criticism   of   sug.cested    instrnc tions   nuiabers  five  and 
six  has  been   pointecl   out   to   us. 
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The  trial   court  was  further   of  the   opinion  that    it  was 
error  to   aomit    in  evide  ice  defendant's  exhibit  Mo.    4.      T  lis   exhibit 
was  a   photorjTaph  of    tno  ri.ilroad  jind  adjacent   ter':"itory.      On   the 
hack  of  the    exhibit  were  these   v.ords:      "Looking   southwe;'^t.      Camera 
middle   of    10th  street   95  ft.    east  of  east  r.il   or   ncrthi  bound    trv.ck:. 
-Movirig   train   in  picture,  "      The   plctui'e  snows   the    train  end  a  tuan 
standing  en  the  rlG'at    of   r/a;    not   far   fror:a  tho    crossing;  facing';  toward 
the    train  w'ith  exte.v^ded  ariu.      The   egidenco   diacloscn    that   the    train 
involved  in    the  accident   wa:.^   a   the  ee   oar   trf.in.      The   truin  in  the 
picture,    the   evidence  diLiclosos,    is  a    two   coach,   north  lx;und   liraited 
travelling:   on  the   SJioo   track  as   the    trai.i   involved   in  the   acc.'.dent, 
and  :7hen   the   pictoi-e  vfas  talcen,    tiu.s   train  v;aE   GbO   feet   south  of 
and  approachin,'^  th'^   t'^jn.th   street   crossiUfj,.      Counsel   for  t.prellants 
say  that   this   exhibit   ^siovs   the    sitaation   as   it   existed  on  the  day 
0^  the  accident   and    is   a  demonstration  thtt   a  t.f;in  ap orcaching 
this   crossin,";,    '.'rom    the   south   could  bo  seen  650   feet  vcuth  of    the 
crossing   from  a   point  ia  tenth  street  95   feet   east  o"  the   east 
rail   of   thv?   north  bound  trac":.      There   is    no  evidence   in  the    record 
that  deoedeit's  autoaiobile   "ibs   95    feet  cast   of   the   croRe.in^  when 
sppellants'    train  was   650  feet   ^outh  of   the   crossl  1,-7.      '^roin  this 
ohotOr5:aph  the    jury  would   have   been  wac^'anted    in  concludinr    that   at 
a  point  95   feet  eat't   of  the    crossing  the   deceased  oosild   have  been 
this   approadain(7    train  for   a   distance  of  at   le-sst   oOn  fc^t.      The 
earner?   was   stationary  and   the    lens   fi:yed  whils    Tippellee's   intestate 
was  in  a  moving    automobile  as    he  approached   this    c^ossin.^'-.      In 
27   A.    1.    ■■;,,    910,   following:  the   report   of  the    case  cf   [vunnelly  v. 
f^uth,    195   Ky.    352,    cited   in  j;inrn&   v.    Jalyer;,    S70   111.    Ap'^.    'G,    Is 
an   exheustlve  annotation   and    fr   n:   that  case  and  the   cases    there 
cite'?,   we  are   cf   the    opinio:^   this    phototTaph  shv>uld    not   teve  been 
admitted  in  evidence. 
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Counsel    for  appe'lants   finally   insist   that    even  con- 
ceding  that   there   were::   er.'oneouj-   rulingG  ur)on    inTtruc  tlons   '-ad 
the  admission  of   evidence,    still   the   moterial    facts  are  entirely- 
undisputed,    and  that   the   jury  retarned  the  only  verdict  rhich 
VTOuld  hf.ve  been   perDiilted  to    stand  f-nd    tli£  t  eopellaits  are   therefore 
entitled  to   have    lutlgjent    entered  upon    tliir^   verdict.      iVe  have  read 
this  reco  'd   and    ell   of    the   material  facts   are  not  entirslj'-  un- 
disputed.     The   trial   court,    as  pointed  out  in  thif.    opinion,   did 
not  err   in  a\varding  appellee   ;•   new  trial   and  that  order    is  affirmed. 
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STATE    OF   ILLINOIS, 

}-ss. 
SECOND  DiSTiiiCT  J  T.  JITS'I'ITS  L.  JOHNSON.  Olork  of  the  Appolhite  Courl.  in  iiiul 

for  said  Second  District  of  the  State  of  Illinois.  Jind  Ihc  k(M.|i,T  n(  llic   Ktronl-  nnd  Sc;il  thereof,  do  hereby 

certify  tliat  the  forepoiTifc  is  a  tnio  copy  of  the  opinion  cf  the  said  Appcll.'itr  ('(,nr(  in  1hr  iihovc  oniitlcd  cause. 

of  record  in  my  office. 

In   Testimony  Whereof.   T  hcrciinlo  set    niy   hand  and  nflix  th<'  seal   of  said 

Appellate    f'ourt.  al    ()tla\Ki.   this . (lay  of 

in  the  vein-  of  our  Lord  one  tliousand  nine 


hundred  nnrl  thirtv- 


Clrrl-  nf  (he  Appellate  Court 

(73815— 5M — 3-32)  .^g^? 


.^ 


AT  A  TERM  OF  THE  APPELLATE  C.m 


/     -^ 


/-■ 


/  / 


Eeg^n  and  held  at  Ottav,'a,  on  Tuesday,  the  seventh,  day  of  May,  in 
the  year  of  our  Lord  one  thousand  nine  hvindred  and  thirty-fiye, 
within  and  for  the  Second  Idstriet  of  the  State  of  Illinois; 
Present--  The  Hon.  PRSL  I'i,  YiiOLFE,  Presiding  -Justioe. 
Hon.  PRAimiN  P.  IiOYE,  Justice. 
Hon.  ELAIIE  HUFPMAII,  Justice. 
JUSTUS  L.  J0HN30K,  Clerh. 
RALPH  H.  PESPER,  Sheriff. 
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BE  IT  REMEJitBEREP,  that  afterwards,  to-wit:  On 

""  '   the  opinion  of  the  Court  was  filed  in  the 
Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


GEN.    NO.    8884 


AGENDA  NO.    14 


IN  THE 
APPELLATE  COVIT  OF   ILLINOIS 
SECOND  DIST-"^IGT 


MARY  ELIAS, 


vs. 


February  Tern,  A.  D.  1955, 


Appellee, 


NEW  JERSEY   niBURANGE  GOMPArJY, 
a  Corn  oration,    of  Newark, 
New  Jersey, 

ATD')ellant. 


APPEAL  FROM  TFIE  CIRCUIT 
COURT  OF   LA  SALLE    COUITTY 


DOVE,    J. 

T'-iis    is   an   action  of  assumpsit   ix^stituted  by  I,!ary  Ellas, 
agai-!st  the  New   Jersey   Insurance   Company,      The   declaration,    consist- 
ing of   the   common  counts   was   filed  December  29,    1932,      Subsequently 
a  bill  of  particulars  was   filed,   reciting   that   on  August   18,    1923, 
the   defendant    issued   to    the  plaintiff   its    insurance  policy   insuring 
her  against  all    loss  or  damage   to    her   Dodge   five   passenger  sedan 
caused  by  collision,    that   on  July  7,    1929,    this   automobile    so  in- 
sured collided  with  another  automobile,   whereby   the   nlaintlff  sus- 
tained df mages   to    the    amount   of  .t-2,000.00,    that  on  July  8,    1929, 
the  Dlaintiff  gave  notice   of   her   loss   and   on   July   12,    1929,    she 
delivered  to   defendant  a  particular    account   of   her    loss  and   there- 
after on  November   15,   1929,   defendent  promised  to  pay  her    the    sum  of 
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,esei    ,8  Y-tJ^  «'■■'  *«riif    ,00,OCG,St  ^o  inuona   edt   ocf  eosamsl)  ijsnl^r 

Qda   ,esei    .s;      1  f'""    '^'o   fcoa  a«oI  leri   "io  aoitTon  ovag  tlltalalq  eiii 

-©i«ri;t  bUB  aaol  ;tnjuoooB   iflIt(ol;fiBq  s  ^nsfcnelafi  o;t  l)9i6rlIoi. 

":  f-i    'iin  ;      9|JJ     <i9rf    ■^"''     '"■•'■■     n  h  ^  r '•, ,  o  i '' ■     ;fn  '  fi  ■"■>'>  e  f)     ,  k?'*?  r     ,.~r     Tir  :<  f'.iBV  ct'".    no    'isd'lfl 


5650.00  In  rail  »e*tl«i<ient  of  ifticf  df'  ^^  h«d  9u&tt>.lr»d,     A 

rilea  of  tha  *>:^«rRl   lB;5ur>  was  filed,  t    Jiiri'  trial  tjed  reoultlng 
in  o  verrtiot  and   Ju<2R;.i5erit  In  fa'Vffip  Df  %tm  plj^tntlff  and  ofJialnct 
«»«  defcndaat  for  $f^9mQ0,     Tvom  tliis   jud^ae-nt  tb,«  r©oo.rd  la 
brought  to  this  »->urt  for  r-evl©'??  by  upimml* 

It  appear©  .ri»?«a  th^>  ^vMmm^  %U&%  ap;>«Il»«  j>U-r«hft»«d 
'"■;;■"       Ht>&im  In  Av^Mtitj,    l§'h1|,  tsMofe  oa  July  7,   19?;'9,  '..'   '    ..^n 
'ive-::  abciwt  10,000  aill®s,     Buriag  July,   19R9,   'ippeUc 
^loy^d  at  tJi«!  C-tftott  Hotel  in  &tt8wt4,  Illiudifif,  «5ri«.    j-n  «c;© 
7  til  dsy  of  July  she  gav©  Kd  J&oobs,  a  par  tor  at  th©  iaoti«I,  »  note 
wriloh  auth:3rl SEod  hlas  to  preour®  Mi*  ^ar  nad  tfika  it   to  e  jf^RDsge 
*!»:•«  it  wfis  to  b«  «s«!iad  mi4  pttliBm&t     Iii«t©ad  of  doin^  that, 
Jeoobn  droYo  ths»  oar,  without  «p;^®il»@*®  .kfiowledre  o.C"  oorise«t, 
to  8  nlsoa  noa?  ]!i)Tisfl|jnt,   lUia-ols,  oa  Gt«t«  Houte  ;Vo,  4,  wtwrr©  li« 
hed  8  oolllaloTi  with  e.noth»r  mi to^i?>blle  asjad  dosjp lately  wr<9»k©d 
ep:>«H««*«  oar.     .kt  tti^  tlw^  of  tiir^  ooillsloa,  ar?i>eu«ft  OR.-'rled 
aolilaion   inftiir«noft  with  &.pptfllmit  4-53.4  thsft  iasurrino*  T?lth  tii« 
.ittl  ^n»l  Inaurftace  Co!aT.»ftny,   these  v50.liel©v'?  w<sc«t  both  In  full 
fortt«  end  effo«t  on  tJje  date  '  f  the  oolliaion^     Tk«  •vld«no«  fi.Jr«» 
th»r  disoXooftS  thutt  »frMsUis®  rv^tifli»d  P.  .T.  .r»rr'«»IX,  «  rttsidwnt 
a^ont  for  «?p«ll«r,t,  who  '.ive«  in.  ^?ttft«0,,  of  thfi  ft«^old«-it.     I'arrell 
notified  a>;>allBnt  ond   frsnit  T»  CrOi'dou,   aa  ad^ctfl-r  wg?^  «ervt  out 
to  int«rTi9w  appellor.     ?arr«ll  and  Gordon,  on  Ootob«r  10,  la::», 
•allad  o;i  opp©lla«  ftt  tb©  homm  of    •ro«   t^shl,  her  rlfltm",   in 
trwitor,  vhert  epf»oHaa  wo«  tfion  llvlnp*.     /vooordln;:  to  th©  tenti- 
-lonjr  of  ftp^:>»Il«e,  thero  wan  a  jttm^x'al  Ainoxxnaion  about   th«  o^c  i«t 
t^.i•  aeatia^  esnd  Cordon  th«r«  9t»t»d  to  apT>©:i«A  tb?  t  the   iu  ^uraneo 
OQopaay  would  pay  her   ^650,00  tcr     er  our,  wUloh  woh   actinfaotory 
to  her.     Oardon  tben  p-oduoe^'  f    pa?«r  nad  ahv  nigncC  it  without 
reading  it  f-nd  did  not  lcno«*  whnt  wpb   l.i  it,     nhe  furtu^r  toatlfled 
thot  the  ?ied  not  seert  the  adjxtet^r*  Blnoe  that  dr>t«  exoent  she 
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Th"t  sho  hatl  rz.o%  \v&nvtl  janythiJig  ain««  t!->*'f.i  &fcsottt  a*  »«ttl<^ent  t\adi 
had  not  ®ve.)ir  b*«sn  p«ld  mjrt:i5t.i{U     -^Ars.   ^Tafel,  ef>'i>©ll««*(5  i^flster, 
testlfl«)d  th»,t  slio  w»»  at  hef  hmm  ®aS  ^'ssctiit  Hsrlian  CJO-rdon  mnA 

'F«rr«H  on  lied  and  upoa  ttiat  d^tisios  ah#  lizard  Gordon  s«.y  Ul» 
ooapnay  ^ovil.e  pay  '•^is>p®?l«»  t§SO#O0  fef  late.?  eur,     ysr-wM  t©J5t;tfl©d 
thnt  tfeej:*®  wia  no  pro-sis©  upsn  tte#  i>)art  ot  ao:'ddrj  to  !p<'.y  fippwU©©, 

«fi:r9«aent,   thwt  epp^Ute  kept  ttiii  laatmsmnt  b®fors  her  for  two 

fremk  T,  <Sm*d.Oft,  a|j|?ii.lXsint*^  af^JUiSter*    t©s=!tlflsd  thot 
'  ;',-     lnKt"tj:;3'?-it  Hiloh    ap]>®ll«S#  ©at  te    g.|gl«i  «Cia   i^hlOll   F«S  ■r<Sl.l   ^t- 
Miiirf?,--  d  mm  a  iio^a-u'alvsir  ®-ad  e  I&bb  aai  fe^^feiijR  a^^^es^i^vnt:  th^t  he 
Infora^d  api^ll«;j«  of  the  ooiit^nts  of  Vm  ^gs-emiMit  sh^?  »i^)^d  and 
that  h©  also  told  U0r  h«  ©ould  aot  a-i^e^  t.i  p'S.y  her  uny  «uei  of  raon«y 
and  tUat  he  hAd  no  autiiorlty  t©  munm  mif  &d^\wiss&mit  wltli  her*     H» 
"(irtiA^r  testified  tUct  bi®  -purt^os^  in  mtsettwj  l*©i*  Wft^-  to  proovjp«  a 

wftlY«»r  ftig^oitMORnt  allocs  th«s  oo.®p?my  t®  m«sK«  an  l*av©»ttf:Rtlo;'  without 
ofi  adffiliialoii  of  liaMlity  taad   tU&  loss  «ma  d.^!^!aag«>  ^ff.rrm.'aoMt  Rtr.t©« 
*^h9  amfnint  of  tt«s  los*  -^rLd  dams^«>  Kittjout  afljaittl r«f*  llftblllty, 
.■JOorfilni^  to  lila  tftntlatony  ho  fu'lv  ox?Uila«'d  tn«ao  laRtcuawnt;*  to 
.;v>«ll«<^,,  th.  t  ;'Jli«  r»ad  t^<?a  a.n5  signed  t;n«?-i  end  he  Jil?7»'?d  th'i--:  '-jn 
bthftXf  or  epp«ll»nt«     Tfvlo  in^-^fj'^i .v  v,t  whl'-Ttx   wna  oo  ©X'Outwd  l»  as 
follows: 

"tt  it-  ■'^'•^'j'' '  l.y  understood  ^.  .  ^<»•' 

t«o«&  :.T>.',  or  th^-.  ^l.'st  -^'-x't,  Jornoy  In- 

su'^enot    .  "■''■  ■■•■'■■■■-'         -  einraoy   :  .■  aor 

CornpKn— -  ,    pr.rt....  o-    th© 

s«e:>nd  pr..i,    ,...    -  n  by  s  Id  '>6rt.«»   of 
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til©  isedorid   r^rt  in  inve©tip,«tlrig  th©  loss  or  asoei'- 
tainl:i     the  asaouat  of   thet  aound'vfilae  or   Io«k  and 
d9n&^«  to  tlMS  property  o!"  the  part,,,  of  the*^   rir&t 
pRft,   fill®f?«d  to  tevc'  isaourr^a  c^a  t'-i«  ath  d^vy  of 
July,   IS^^tii,  fihj:H  not  ^cdvfi  o^   ir^'Valiact©  any  of 
the  oofiditlonia  of   t!i«  polioy  of  th#  pas?t.,-  of  t\m 
seorandi  pa2*t,  hs-iW  by  the  .oart-^-**,  of  tfe^  fiffst  part, 
iand  ®h«i.U  not  w4v«,  li$Tfidl^f!.to  »r  pre^utJ-to©  »ny 
rlgtits  wh«5tev«i3*  of  ©Ittef  of  til®  j>artl<s»  to  tSjis 
ttgr©e;a«^it. 


"-Notice  iB  )'mr^h7  ci'w&n.  bf  tlm  pm'ty***  of 
aeeond  -mrt,  mA  ao«<iST>t#d  fey^  the»  party. «.  of  %'tm 
first  praH,  trr-t  the   sglg'n©.!:'  of  tfels  agr^eiaer.it  for 
tU©  i>art«,,  of  th«   0©ooud  mrt,  h».#  Sio  mjts;).j?rlt>" 
f^ltha?  exjares©  or  iiaj*ll#d,  to  wslir^  or  itiv^^jlld&te 
&n>'  of  t^*^  ©oKaitioass  of  the  poliei'*  m*  ^-alvsi  or 
ir'Vt'.lidf-^te  any  ©f  ^*;s  ri^J.its  *hat«v©r  of  ar  to 
oora'slt   tli«»  party*  •»  of  th©  s-eooM  part.     Th®  intent 
of  till©  Bsr<S!«ja«>!it  iii  to  ;:?r0B©rv©  tli©  ri^it  of  the 
l^artles  hisreto,  iina  pro^lcl©  m.ilf  for  an  invejjtif'a- 
tlon  of  the    lo&&  m.^  «lala,   mn4  t-.@  d«t®r,Klriatl»n  of 
tae  emount  of  tb©  s»un^i  ts1u<,i  aad  losss  Oi*  d:-afcg€? 
islthout  r©ger<!  »tia.t©ver  to  lleblUtjr  of   t!H7  ps.rty,#. 
of  tli®  Bfteonfi  pfert. 

"Kx«out©d  in  dui3llei%te  thl?!  .XOtJi  a®y  of  ^atobor, 

^riew  Jersey  In»ur^ao®  Oo.  by  Viilsoa  ■  •   !„ev«ni5  &,  Co, 

p®r  F«  t»  Oordon 

MAi^  Elian 
*'Kltn0»9j  0.  J,  Far  roil 

"SOUl^D  VAUJi;  ^NC  LOSS   AT3-:^  IMlitfJ^S   MJUEST^mr 

"Swtejoot  to  a;)d;  In  o^afaralty  with  t\m  farc^olne 
•N0?t~5^Aiyr;;i  ,-i5ai:.:-/.:SUT,»  nnfi  without  p«fi;nrd  whntever 
ttd  to  liability  of   th*^   ^r.rt,,,   of  the  «ooor;,<l  pttrt    'or 
ftftld  loes  or   dr.iaf ■{?.■.!,    it  In   noif   fuirthfjr  ti<*r*>by  upreod 
b«t«««     «5.ild  t>artloB  iioroto,   tu  t  the  »ound  vriluo  «»nd 
looe  *nd  drfrA(:t«>  It:  as  follovi!$: 

"SOUMP  VAUJi^  #500,00     LOf/S  AHIi  DASAdOS  $800.00 

♦*i:x«mit©d  In  dupll««te  thlc   lOtU  day  of    )otob«»r,   19^0» 

X    M«ry    -llQCt 
•*Kcw  Jorsoy  InBurnnorj  Jo.   by  '+llaon     •  Co. 

per  F.  T.  G'>rdon 
**tjitno«a:   •/.  J.  ytirrell", 

Ap?©H«o  tootlfied  that     :  i.  ilrty-alx  yoore  of  ago 

at  the  tlmo  of  th«  trial,   thot  st»«  oi'aod  thoue  InatruirntB  an«!!  that 
•he  oould  road  and  wrlto,   but  »Bld  t'.et  Oordon  did   not  rive  hor  o 
toplloete  thoreof  and  in  this  partioul>ir  L     oorroboratod  by    "orrell. 
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TUo  for«|5olri^  10  Rubetsntlally  sill  th©  evidei-.o©  in 
tiilB  r©oo.."d  find  It  In   Vit-  mnt^-^-^tion  of  6ppfisll«ut  thtxX  '.uiaero  the 
parties  r©dvi0«  their*  agT'se^'sent  te  w'^'itini?,  ®uoh  wrltt©i>.  sgreewont 
is  tUft  final  ecsrssumjafttioa  af  their  n^g^stlatioa-a  find  thfi  ©xaot 

»xi>resae-3  tb.«f  ^li-»l«ii  wsdertskiag  0f  t'»  partl@B»     T'dsj  Iss  .n  funda- 
•tinntftl  prlneipils  of  lai^  bM  «^a  o-oa8@4i?^  hf  ap?>0ll««,  but-  ,is.pp«ilo« 
ineiotrs  t^int  tiio  evid«sr.«e  di«a.lfi>s©i?  tU^t  sp|j®Il©*5  w«i?  in<!![uo®d  to 
cl^n  Uili?  noa*'5?aiver  and  loss  emd  A®itef-s  acreasient  "by  fr«U(S  aoA 
ai«repre8e--:;tatlon[*     Timt  tiie  iiisr0;sr#e#s>ta.tls5?s  >a*ad«t  hf  nprtollsnt's 
ftdjuetor  induo©d  &.p|?ell«»®  %b  l>«li©¥@  that  ah^  i!?®«  i^lf^airy*  a  eom- 
proetio*  fstttltssssffit  mg^®m^nt  hf  %m  '^^tmrinlonB  of  -^lioh  a|)p«>ll»at 
wft8  to  pfty  Uee  c62KltOO  for  tfce  lis®®  of  h.©r  ae.f,     iip-.f>«- '  lee  zasy  tove 
bolleTftd  that  tfe«   tnstr\tr!gi?Jt  (kir^o;-;  st0i*«l  tms  a  prtwaiae  by  a^ 
p«Haat  to  p«y  h«r  I6SC3»00  «8J<3  ttet  «fee  signed   It  TnT    t^u>  purpos* 
of  Indl acting  fefltr  &oo©:-.->taii!0«a  of  t3is.t  gjrotaise,  'but  if  suoft  wat'  h^r 
b^lior,   it  did  not  oom^  frosi  aRyHtilKf  s-z^ataissd  in  tha  iJiStrurifunt 
i  tan  If  ad  hor  gottaft«i*s  elaisa  tfeifet  h^r  w4gmi^re>B  were  obtei".«d 
by  nil8r«ppe»©nt«5tloa  by  Qor^on  Is  not  ,tubs-ti'iRtl<st®«t  hy  imv  tet.r.tl» 
Aony  tiiii  frtaa  «lli  tb«  «vld«»no«  i?i  %Ui»  reo^sr^S,  tb€»  vcrdla^  of  tbA 
Jury  was  unvtirr-snted*     If  tri©   ;fur'y  b«?U©v«d  th?>  tewtiaony  of 
Qppolle«  and  her  j«l»tor,    ta©n  n-pp^lXtiut ^  on  Ootober  10,  VJZ'd, 
pro^jiaod  to  pay  oppelleo  ^650 #00  in  aetisfftotlon  of  tho  Iosi»  ah* 
nu« tainted  undar  bi»r  Insjuranoe  prsHoy,  y«t  the-   jury  on  Jwauery    '2, 
1334,  returned  o  Tardiet  In  Sier  favor  for   |530»00,     kXX  tbftt  ftpT>«lloa 
and  bar  «iftt«r  tastify  to  is  ttext  Gordon  st<  t«d  blfs  ooapany  ttould 
pay  rippelLea  ^CS0»O0,     T,  1  flnlvd  by  Cordon  and  '-nt  tastifled 

to  by  :^arrcl  1,  who  ms  pra»o>t«     :7«lth«»r  ap'ialloo  aoi'  her  alater 
testify  thrt  CJordon  aald   tbera  WiS  anything  in  tlK  <mt  to 
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wiiloh  «hi«  afflxod  imr   rslgn.e.tiua»©«  that  eo  provided*     Au  ft  u«?>a(8«il 
rule  a  pers  n  csmiot  evald  r.  wrllton  aontpeat  Into  "suloh  \m  \mB 
•ntor«a  on  tiw.  f?£-f>tmd  tliat  ii©  did  not  Rtt«a^  Ue  it®   t«ira8,  thfit 

was  dlffarent  in  Itss  t^rsie  sr  thiat  it  was  ®  ^^itiKforfs.lS  C.  .;•  SJ70» 

T^e  trlel  court  sk>uIS  have  grf'^atea  ®pr>'?ll«s,?(;t»£?  !3.otloo 
for  a  new  trial  and  f?>r  thle  0r,?or  th®  JE^ag!S«j.v.;t  is  rsvt^rsed  ^.nd. 
thft  oaiKie  r«se!ided* 


•  e  * 


a, 


$i 


fe»^-    6: 


STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  I.  JUS'I'ITS  \,.  .lOlfNSON.  Clcrk  o1'  llip  A]iik'1ImIo  (\un-(.  in  ;inil 

for  said  Second  District  of  the  State  of  Illinois,  and  tli<'  kcc|irr  of  tlir  Krconls  and  Seal  thereof,  do  liereby 

certify  tliat  the  fore^roing  is  a  true  copy  of  the  opinion  of  tlic  saiil  A|i|ifllaif'  ('(mvt  in  the  above  enlilicd  ranse. 

of  recdrd  in  my  office. 

In   'J'estiinony  WheiccH'.    \   licix'nnio  set    my  liand  and  adix   the  seal   of  said 

Appellate    f,Vmi-t.   at    Otlawa.   this . . day   ot 

in  the  year  iiF  finr  Ijiird  one  thuusand  nim^ 


dred  and  thirtv-. 


Clr.rlr  nf  the  Apprllafr  Cmiri 


j_  (73815 — 5M — 3-32)  „^^7 


AT  A  TEFII  OP  THE  AJ^El^ATE  COURT,/ 


/ 


Begun  and  held  at   Ottawa,    on  TiiesdajC'  "tlie   ie;^<^4;^^B.j  of  May, 

the  year  of  our  Lord  one   thousand  nine  hxmdred  and  thirty-fi-e, 
within  and  for  the   Second  Dlstric't    of  the   State   of  Illinois; 
Present--   The  Hon.    PRII'  G.    WOLFS,,    Presiding  Justice. 
Hon,    FRAIfiOLIll  K.    DOYE,    Justice. 
Hon.    EIAIHE  HUF?MAIi,    Justiee. 
JUSTUS  L.    JOHNSOIT,    Clerk. 
RALPH  E.    ijii. 


.^^ 


<ES?EF,    Sheriff.      '/^^oO     I,A«    6^1^ 


EE  IT  EEMEMBEPJ:d,    that,  afterwards,    to-wit:    On 
f/|Av  J  7  ^qof;  ^-j,^q   oiiinion  of  the   Court   was   filed  in  the 

Clerk's   office   of  said  Court,    in  the  words   and  figures 
following,    to-wit: 


i 


GEN.  NO.  8907 


AGENDA  NO.  41 


IN   THE 
APPELLATI]  GOIKT  OY   ILLINOIS 
SECOND   DIStnCT 


February  Term,    A.    D.    1935. 


HAlil^JA  BECHTEL, 


Appellee, 


vs. 


B'SiON  L.    COLBURN,    et   al, 

Api^e  Hants. 


AP^'EAL  FROM  THK  CIRCUIT 
COURT  OF    WOODFORD  COUNTY. 


DOVE,    J. 

Tnis  proceeding  originated  by  Harina  Bechtel    filing  her 
bill  on  May  2,    1922,    to    foreclose  a   trust  deed  executed  by   Jeff 
aocke  and   Lucy  Rocke   and   dated  March   5,    1928.      Tliis  trust   deed 
covered  ei''j;hty  acres   of    land  designated   in  this  record  as   tract  A 
and  V7as     -iven   to    secure   the  payment   of   six  notes,    three   for 
$1000.00   each,    two  for    h-.1500.00  each  and  one   for   :i4000.00.      ICach 
note  matured  March   1,    1933,    bore  b^o  interest   and   vrns  payable 
to    the    order  of   the   raakers   and   duly  endorsed    in  blank  by  them. 
Byron   L.    Colburn   was  named  as   trustee   in  the   trust   deed  and   the 
bill  made  him  individually  and  as   trustee   end  the   ci!;kers   of   the 
notes   parties   defendant.      Later,    by  a^nendment ,    William  L.   Gibson 
was  made  a  party  thereto. 

Byron   L.    Colburn  individually  and  as   trustee  answered, 
admitting  the  allegations   of   the  original  bill  as   to  the  execution 
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SHT  MI 
eiOWIJJi  -^0  ThUOO  'iTAJJa^^A. 
TCIHT3ia  awe  OSS 


.esei    .a    .a    .xnieT  YiJi/icfe'? 


TlUCjfilO  'IKT  MO  HI  JAS^^'la. 
.TT^IUOO  QEO'^aCOW   '^iO  T^ajOO 


.BY 
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of  the  Bechtel   trust   deed,    but    set  up   that    on  February   9,    19?.6, 
the   tockes  were    indebted  to    the   Farraers  otate  Bank  of  Eureka  in 
the  sum  of  $8100.00,      nd  to   secure   the  payment   oj"'   the  scoie    they 
executed  on  that   date   a  trust   deed   to    Oolburn  as   trustee  on  said 
tract  A,   which   vfas  recorded  on  February   9,    192  6.      The   answer   then 
alleges   that  the   amount  of   this    indebtedness   had  been,    on  March 
2,    1931,   reduced  to    .■  5900.00,    and    an    extension   agreement   had  been 
entered  into   extending  the   payment  of   this    ySQOO.OO   to  March  1, 
1953.      The  answer    states  that  this   |5900.00   note  and  the   trust 
deed  to   secur-e   its  nay  meat    are  held  by  the    Farmers  State  Bar.i.k   of 
Eureka  and  avers   that   it   is   a  first  and  prior    lien   o^i  tract  A. 
On  September   7,    1932,    Golburn   as   trustee   and   the   Fai'raers  State  Bank 
filed  their    cross  bill  to  foreclose   this   trust  deed,   which  not 
only  covers   the    eighty  acres  designated  as   tract  A,   but  also 
another    tract   consisting   of    12^;   acres,    which   also  belonged  to 
Rocke  and  which    is   designated  herein  as   tract  B. 

Hanna  Bechtel   answered  the    cross-bill,    denyin^^  that 
the  Farmers  State  Bank   trust  deed  was  r    prior    lien   on   tract  A  and 
averring  that   in  March   1931,   and  for  many  years   prior    thereto, 
Byron   l.,    Golb\n?n  was   an   orficer  and   in   charge  of    the    Farmers  State 
Bank  and  her   confidential  financial  adviser,   and  thr-it    a  fiduciary 
relationship  existed  between  her   and  Colbura.      That   in  March,    1931, 
she  pirrchased,    at   the  solicitation  find  request  of  Golburn,    the 
notes  and  trust  deed  described   ii  her  origi^ial  bill  upon   his   assur- 
ance  that   the   trust   deed  so   purchased   was    a  first    lien  upon   the    land 
described   therein.      Subseqvently  the  cross-bill  of   Golburn  and  the 
ba  .k  was   amended  by   alleging  that   tract  B  was,    on   June   0,    19:;:2, 
released  from  the   operation  of   the   bank's  mortgage.      Appellee 
answered    this   amendment  by   alleging  that   at   the   time  thii    release  was 
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executed  the    bank  and   Golburn  kad  knowledge   that   appellee's  mort- 
gage was    in  full   force  rnd   effect  and  tliat    if    the    couL^t   should  liold 
that  anpellee's   taortgage   was  not  a   first    lien   oa   tr;.ct  A  that  then 
the   bank  in  executing    the  release   on    tract  B  should    be   dec.-eed  to 
have  released  pro  tanto    tract   a  froin  the    operation  of    its  mort<rage. 

On  March   7,    195K,   the    cross-bill  of   Colburn  and  the   bank 
wes   further  ara ended   and  by  this    amendraent   it  was  alleged  that  on 
June  8,    1932,    v/hen    the  release  to   tract  B  V'as  eEscuted,    Williem  E, 
Gibson   held   notes  of   the   Rockes   aggregating    {'31,000.00,    the   pcyment 
of  ; '11, 000. 00   of   which  was   secured  by  a  mortgage   on   trsct  B   and   the 
payaient  of   the  remaining   ,;'20,000.00  was   secured  by  a  .oortgage  on  both 
tracts  A  and   B.      That   the  release  of   tract  B  was  made  at   the    request 
of   Gibson   Yho   had   obtained   g  deed  frosn.   Jeff  and    Lucy   Rocke   in   con- 
sideration of  his    (Gibson's)    agreement    to   release  the    Rockes   from  any 
personal    liability  on  their   notes  v.'hich   he  held.      By   ttLis    amendment 
cross   complainants   sought  to   liave   the  release  v^hich   had  been  executed 
on   June  8,    1932,    set  aside   and   thr;t  both   tracts  be   sold   to   satisfy   all 
the   incumbrances   thereon  and    that  the  bank  be  decreed  to   have  a  first 
lien  on  both   tracts. 

Subset" uently   william  i;.    Gibson  answered  the    original 
bill  and  cross  bill,   alleging   th  t    he  held  notes  dated  March   5, 
1928,    aggregating    ,11,000.00   eiiecuted  by  Jeff  x'^ocl-re  and   Lucy  Rocke, 
the  payment  of   which   was   secujred  by  a  mortgage  on  tract  B,    and   was 
also  the  ovmer  of   notes  executed  by  Jeff  Rocke  and   Lucy    -iocke   on 
March  5,    1928,   aggregating   •'20,000.00,    the    payment  of  which  was 
secured  by  a  trust   deed   conveying  both    tracts  of   land.      By  his 
answer   Gibson  admits   that   the  Farjners   Gtate  Bank  of   Eureka  had  a 
first  mortgage  on  both    tracts  and   thf- t   on   June  8,   1933,    the   trust 
deed  of    the   bank  was  released   so  far  as   tract  B  was  concerned. 
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That   the   bank  in  r  eleasing  said   tract  B  from  the   operation  of  its 
mortgage  did   so    in  order    to  relieve   Jeff  riocke  and   Lucy    cOCke   from 
any  personal   liability  under    the    notes   iield   by  Gibson.      By  his 
answer  and   cross  bill,   Gibson   sought  to    foreclose   the    trust  deeds 
which   he  held.      After   the    issues   had  been  imAe  up,    the    cyuse  was 
referred    to    the   Master,   \?lio  reported  the   e\\ldencs   an.d  his   conclusions 
Upon  the   hearing  on   exceptions   to   the  report   of   the   Kaster,    a   decree 
was  rendered  finding   the  t  Colburn   st-  ted  to    apnellee  Hanna  Bechtol 
that   the   notes  vviiich  were   traded   to   lier  were   secured  by  a  trust   deed 
which  v.'as  a   first    lien   upon   tract   L,    that    said   stateaient  was   untrue, 
that  in  tnakini?  said  statement  and  in   selling  and  delivering   the   said 
notes   to    appellee,    Colburn   vt/as   acting  as    the   agent   of  Gibson    and   also 
as   the   cashier    and  agent  of   the  bejik,    th.-  t  Colbora  knew  said  state- 
ments were  untrue  and  made   t'lem  for   the   purpose  of    inducing   appellee 
to  purchase  said  notes  and   that   by  reason  of   the    fact    tat:  t   Colburn 
was  a  representative   of    the  bank  in   selling  said  notes   to  apnellee 
the  bank,   in  this   proceeding:,    is   estopped  from  asserting  that    its 
mortgage   is   a  prior    lien   to  the    trust   deed  of   appellee.      The    decree 
then   held    that  appellee's   trust   deed  was  a  first   and    superior   lien 
on  tract  A  and  rendered  the   usual  decree  of  foreclosujre  and   sale. 
The  decree  also   dismissed    the    cross   bill   of    Colburn  and  the  bank  for 
want  of   equity,    refused  to  vac   te   the    partial  release  and    reinstate 
the  mortgage  of   the   bank  as   to   tract  B   and  dismissed  for    went   of 
equity  the   cross  bill  of  Gibson.      ?ro;a   t*)ls   decree   Colburn   and  the 
bank  have  brought   the  record   to    this   court  for  review  by  appeal. 
Appellants   insist  that   the   trust    deed   or   the  bank  is  a 
first    lien  upon   tracts   A  and  B,  and   that   the   chancellor   erred  in  not 
vacating  the   partial  release  which  it  executed  and  which  released 
tract  B  tjierefroia.      i^.opellents   further    contend   th    t   the  evidence  dls- 
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closes   th- t    Colburn   was  acting   for   Gibson  and  not   the  bank  v.'lien  he 
exchanged   the   Roc  Ice   notes  to   appellee  for   the   notes  wi.ich  y.ppeilee 
then  held   siid  which  are  referred    to   in  this  record  as   the    Bcnta 
notes:    that  there    is   no   evidence   supportin,^,  the   finding  in  the 
des^'ee   that   Colburn,   v?hen    he    traded   the   ..-locSie  notes  ?.nd  trust   deed 
to  appellee,    was   actiag  for   the  bank,   and  th-  t   the   decree   is    clearly 
erroneous   in  finding   the   lien  of   the   be.nk  on   tract  A  to  be   inferior 
to   the  lien  of  appellee,    but   thet  a  decree  should   hnve  been  rendered 
foreclosing  r^jpellant's   trust   deed  as   to  both   tracts  A  and  3. 

Appellee   insists   that    the  evidence   discloses  that  Byron 
L.    Colburn  was    the   cashier   and.  principal  o?:ner   of   the   Farmers  State 
Ba.-.k,    that   Willieia  E.   Gibson  was   a   custoraer    and   loaned  his  money 
through  the  bank.      That  a  conspiracy  existed  between    the   banle, 
Colburn  and  Gibson,    the   object   of  which   was   to    sell   the  notes   ag- 
gregating i:10,000.00,    which  were   secured  by  a  second  mortgage  on    tract 
A   "to   some    trusting  customer,   such   as  Hanna  Bechtel,    upon  the   false 
representation  that   it  was  a  first  mortgage":    that    in  pui-suance   of 
such  c  nspiracy,    Colburn   sold   the   note  secured  by  said   trust   deed 
to   appellee,    .and   therefore   the  bank  is  estO:^ped  from  asserting:   in 
this   proceeding  that    its  trust    deed  is  prior    to   the    one   held  by 
appellee.      It   is    fva-ther   insisted  by  appellee   thifit   in  the    event 
this  court    finds   adversely    to    her    on  the   question  of  fraud  and 
conspiracy,    that   then   it  should   be   held   ths,- 1   the  bank,   by  releasing 
its   trust  deed   on  tract  B,   released  the   sarue    in  favor   of   appellee 
as  to    tract  A  to   tao   extent  of   the   v-jlue  of   tract  B. 

The   evidence  discloses   th^t   previous    to   February   SO, 
19S0,    Jeff  Hocke   owned   tract  A,    which   c  nsisted   of   eighty  acres  of 
land,    th-t   on  that  day   he  accjuired   tract  B.      As  a  pur  t   of  the  pur- 
chase  price,    he,   Roc'.-o,    assujiied    the    pa.ioacut   of  H>...';:a,000.00  uiortgage 
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,QS  'j'iflyncie%  ot   airoivarro  ff^d^  emaoioBtb  90{i9btv9  eilT 
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•Ses^iOic  '  JiJoflT^Bq    eri*    6.'j'><ira8B    ,f».''ooK    ,Hrf   ,eolrrq  eesAo 
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thereon.      On  March   1,    19S0 ,    Jei'f  ?vocke  and  rife   executed  a  trust 
deed  on  tract  B  to    Golburn    as   trustee,    to    seciu'e   the   payment  of 
,•10,000.00.      On  Septernber   S2,    1922,    Jeff  .cocke   and    his   wife  executed 
end  delivered  to    Golburn   their    note  for    .!^  11, 500.00  payable  to 
Golburn   on  or   before   tvra   years   after   dtte.      This  note  was   secured 
by  a  mortgage   on  certain  real    estate   located  in   Ohio.      On  March  24, 
1937,    tills    note  and   mortgage  were  as^  gned  by   Golburn  to    the    bank. 
On  February   9,   1925,    Jeff  i^ocke  and   wife  executed  a  trust   deed  con- 
veying tracts  A  and   B   to    Golburn  as   trustee,   to   secu.e   the  payment 
of    the  balance  then  due   on  this   Oil, 500. 00  note  which   -was   ■;,'8100.00. 
On  March  5,    l'?28,    Jeff  Hocke  and   v/ife   executed   their    several  notes 
aggregating  ;p41,000.00,   all  payable   to    the   order   of  themselves   and 
secured  the  payment   ther   of  by  their   tiiree   trust  deeds.      One  t.ust 
deed  conveyed    tract  A  to   Byron   L.    Colburn,    Trustee,  and   secured  the 
payment  of    ;iaO,0'.0 .00.      The    notes   evidencing    this   am  unt  are   the 
notes   held  by  appellee,    the    payment  of   vmich   are  secured  by  the 
trust  deed,    v.'hich  forms    the  basis   of  tnis    foreclosure  proceeding. 
This    trust  deed  was  recorded  at   10:25  A.   M.   March  8,    19  28.      The 
second    trust  deed  na.aed  Colburn  as  trustee   and   conveyed   tracts  A 
and  B   tc   him  ar.d  secured  the   payment   of      11,000.   0.      Tnis   trust  deed 
was  filed  for  record  on  March  8,    1928,    at   10:27   a.   H.      The   third 
trust    deed  was  also    executed  to    Coibuxn  as   trustee,   also   ccnveyed 
tracts  A  5ind  B  and   secured  the   payment  of   C.20,00j.00.      This   trust 
deed  was  filed  for  record  on  March  6,    1928,   at  10:29  A.   !.:.      This 
is   the    condition  of    the    title   to    tracts  A  and   B^     iiP  shovm   by   the 
public  records  of    Woodford  County    at   the    time  appellee  became    the 
owner   of  her   notes  and  trust  deed. 
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ban   asvIeeaiadJ  Io   laliio  sttr    od'   eIcfj3'\[B<|  Xi«  ,00*000,1*^  S^li-jagptiiSga 
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0ii;t  xcf  b9'W09a  sib  ii^lm  %o  taem^^aq  aui    ,9Si+»uqB>  \q  Dloii   b» 
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bssb  iiiu-ii  eijtlT      .OC,900,XX4   to  faeia.^(j  p4*  Jbeiiraae  Jbne  ffiid   o*   U.  bt.: 
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The   evidence  further   discloses  that  Gibson  owns  various 
tracts  of  real   estate,    is  a  far.a  supervisor,    knew  trie    aocke  land, 
did   some   of     ;is   banking  business  with  the   Far  n.ers   State  Bank  and 
arranged  ?ith  Golburn   that  he  if.'ould   take   the  Hocke  notes  and    the 
first  two   of   the   tr  st   deeds,   given  to    seoxive  the  paj^aent   of 
1^21,000.00:    that   tha-eafter   Golburn  negotiated  the   loans   and   for 
the   :":10,000,00   aotes   secured  by   the    trust   deed   on    tract  k,    he, 
Gibson,   advanced  to    Golburn   .;10,000.00.      Gibson  and   appellee  had 
no  personal   dealings.      Acting   through   Golburn,    these  notes,    aggre- 
gating i|l0,000.00  were  exchanged  for    '''IjOOO.OO   cash   and   certain 
notes  executed  by  Anna  Banta   aggregating   -".Q, 000. 00  secured  by   a 
first   trust  deed   on  what   is  kno  n   in  this  record   as   the  Banta  farm, 
which   notes  and  trust  deed  were   held  by  apriellee,   she   having  pur- 
chased  them  from  Colbiirn  several  years  before  the  exchange   was  made. 
On  March  S,    1931   an  extension  agreement  ^e.s  executed  by   -Jeff  -ri.ocke 
and  Lucy   fiocke .      This    instrument  recited   the  execution  by  them  of 
the   hote   of    ■:'11,500.00   on  September   22,   1922,   and    the  mortgage  given 
to  secu^-e   the   payment  of   the  sarae,    the  fact   that  on   "ebruary  9, 
1926,    the  amount  due   thereon  had  been  reduced  to   CSIOO.OO   and   that 
the  pa^/ment  thereof  had  bee      secujred  by  a    trust  deed   on   tracts  A 
and  B,    the   fact   the  t   the   obligation  hed  been  further   reduced  to 
the  sum  of    '^5900.00,    the  payment  of   which   by  this    instrument  was 
extended   to   lilarch  1,    1933.      This    instrument  was   duly  acknowledged 
and   filed  for  recoi^d   on  Msy  10,   1932.      On  June  8,    1932,    Jeff  aocke 
and  wife   conveyed   tract  B   to   Gibson   in   consideration    th^t  Gibson 
would    cancel  their   notes,    Gibson  having  acquired   the   third  trust 
deed  and  the  notes   for   which   it   was   given  to   secure. 
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As    t')    what   occu.^red  when,   the    exc  ange  was  fli8.de   of  the 
Banta  notes   and   trust   deed  from  appellee   to  Gibsoi-:  for   the  Rocke  hotes 
and  trust   deed,    the    evidence   is    c:  iflicting.      Appellee   testified  that 
that    the  Banta  notes  ^ere  past  due   and  that  jVIrs,    I'.anta  was  unuble   to 
pay  the   interest.      That   she  kriev!'  Collraru  and   aed   tra/isacted  business 
v.lth   idm  for   fire   or   s  iK  years  and    the  T;ent   tc    hisi  and   he   told  her   he 
had    a  mortgage  he  v/oulci  trade  her   ?,-hiQh    he    tbaught  V;i3.s  better   than 
the   one   she  held:    that   her   laor  tgcge   vs.s,  a  first  .racrtgage  and  she   asked 
Mr.    Golburn   about   the  ,:-;ocke  mortgage  and    inquired  of   hira:    ''Is   this  a 
first  mortgage   and    is    that  ail   that   is    on   the   farm?'"   and   Golbui-n. 
replied:    "'fou  may  go   to   the    court   house   and   loo.iC  it  up   or   drive   to 
the   farm  a:aG   look  at   it".      She   fur  tner    testified   that    Golbur.n   told 
her  vrhere  the    land  vfas    looatec,    to    khoni  it  belonged  and  that    there 
was   nothing  more   against   it:    that    she   took  his  vrord  for   it  and  did 
not   look  up  the    reco.^d.      She    further    testified  that   Golburn  told   her 
thr.^t   Gibson  held  a  mortgage   on  a  part   of   the  Banta   far:a.      Li  d  a 
Bechtel,   a   sister   of    appellee,  testified  that    she  resided   in  lilareka 
and  to    a  certain  extent   looked  after  hor    sister's  affairs,    as  her 
sister  resided  in  Peoria:    tiiat   she    had   a   conversation  with   Colburn 
and   later  went   ^ith   her    sister   to    the  barJi:  about  March   2,    I'iSl,    and 
Golburn   there    told    her  and   appellee  and  it  was   taHced  over   th^t    the 
interest   on   the  B^mta  mortgage   ^-ms   in  default   r,nd   Golburn   expressed 
his  opinion   that   it  would   be   a  good    trade  for   ti-i.en   to  trade    the 
Banta  notes  and  r'lortgage   for  the   .vocke  note   and  iiortgage.      She   testi- 
fied that   her   sister   asted  Bolbarn   if   the   ixocke   mortgage  was  a  first 
mortgage  and  he    said   that   it   was. 

Tae    husband  of    appellee  testified  that  before  the   original 
bill    in  this   case  Fas   filed   he   tallced   '.^Itii   Golburn  and  Golburn   told 
him   that    there   was   this   .j:10,00j.00  first  mortgage  and   a  blaiil©  t 
mortgage  of   vSO,OOC.OO  on  Ivh*.    Rocke's   land. 
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Mr.    Colburn   testified  that  about  March   1,    19S1,   appellee 
and  her  sister    left  witli  him  interest   coupons  on  a  J9|:000.00  note 
secu'ed  by  a  mortgage  on    bhe   B^nta  land.      These   coupons  were  payable 
at  the  Fanners  State  Ba.k  and   5t    that    tirao   the  Fanners  otate  Bank 
had  no   interest  V:hatever  either    la  tho  Bants  note  and   mortgage  or 
the  .^ocics  notes   and  mortgage,    other    than   ti-ie  one   which  it   is   seeking 
to    roreclose  by  its   cross  bill  herein,      ^iccording   to    .Ii-.    Colburn, 
appellee   and  her    :ister    Linda   cauie    to  the  bank  and  it  vvas  uientioned 
that  ?»irs.    Banta  was    .nabie  to   pay   the  pririoipf,!   or    interest  which 
was  then  past  due   and  Colburn   suggested   that   it   iriicht  be  possible 
for  them  to  exchange   the   Banta  note  for    the  .r:oG}ce  note,   which   V7as 
then  held   ?-ind  ov^ned  by  Gibson:    that  he. did  not    talk   to  Gibson  about 
the  exchange   until   after   he  had  talked  to   appeli:eG   and   her   sister 
and  he    denies   that   he   stated   to   oppeiiee  or   her    sister    th^.t  the 
>ocke   loan  was   secured  by  a  first  raortgage   on   tiie   premises.      Accord- 
ing  to    tiris   vritness,    the   value  of    the  Bantu  land,    consisting   of  one 
hundred  nine  acres,    a  trust  deed  upon  which  secured   the   v9,000.00 
mortgage,    was  at  tne    time   the  papers   were  oxcLianged   v45.00  per    acre. 
There   is   no   other    evidence   In  the   record  as   to  the   valuation   of  the 
Bant  a  iand.      Colburn  fixed  zhc   value  of    the    trace  A  at   .'225.00   per 
ac/e.      Jo'ixn  Zimmerraan,    a  witness,    testifying   on   behalf  of  appellants, 
gave   it   as   his   opinion  that   tract  n,    on  Llarch   1,   1951,    was  worth 
i^iiSCOO  per  acre,    and    the   husband  of  appellee,    tosvifyiug  in  her   be- 
half,  placed  a  valuation  on  the   tract  n  in  Marcu,    1031,   at  between 
r?150.00  and   •^i^lVb.OO  per    aCi.'c.      iUiothor    witness   fixed   L-ue  value   of 
tract  A  at   that   time  at  .vl65.00,    another   witness  at   :il75.0u   and 
another   at  .^  1:00. 00   per  acre. 

T\ie  foregoing  is   substantially   all   of   the    evidence   in 
this  record.      While  apjielloe   insists   th-;.t  a   conspiracy  existed  be- 
tween  the  bank,    Colburn   and  Gibson,    ther^   is   no   evidence  in  the 
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record  to    sustain    this   contention.      The  uncontradicted  facts  a  re 
that   the  banJr;   held   a   first  iaoriigage   on  both   tracts   A  and  B  and 
had  held  a  iuortgage  thereon  for   aia:ty   years.      Thr  t  Gib  .-on  ov/ned  a 
junior   lien  on   trect  A    t.   secure   tb;  psyment   of    '10,000.00,    for 
which  he    rurnisfied   the  mone^    to  tuaVe   the  original   loon.      That  he 
also   owned   another   rrjor-tgage,    whiGb  ■was  s.   third   lien   on  trect  A 
and  a  sscoid   liei   on   tract  B   to   secu/e   the  oeyTient   of    ;"  11, 000. 00. 
Appellee  O'Tied    th&   Eantc.  notes   s;tiountlng  to  *9,0:}0.00,    secured  "oy 
a   rirot  raortgage   on  one  hundred  nine  acres   of:   land,    T-'orth   -H^.OO 
per   acre,   and   a  second  mortgage   on   eighty  acres   of    la.  d,    the   value 
of  vhich  does   not    apoeai'   from  the    evideace.      Gibson  evened  a  first 
mortgage  on   this   eighty   acres.      Gibeon  had   no   interest   '~s  a   stock- 
holder   or   officer   in  the  brmli:.      Colburn  v/as    n   stockholder   and  an 
officer    in  the  banlc,    siid  appellee  end   Gibso'i   v-er?  both   oiisto.'Brs   of 
the  bank.      At   the   tin^e   of  the   excaenge,    snpellee  and  Colburn  dis- 
cussed  the    fact   that  Gibson  held   other   notes   wid  taortsjages   on   the 
Bant a  land   and   Colburn    testified   thst   in  the    conversation  at   the 
bank,    it  v/as  mentioned   that   it  mi{?ht  be  necessary    '"or   appellee   to 
foreclose   her  Banto  nortg-cir^e   in   order   for    her    to   accy  ire   title   to 
the    aortgaged  premises,    and   that   he    there   su-^rested   to   annellee, 
in  the   presence   of  her    sister,    th?:  t    to   avoid  foreclosure  of  the 
Banta  -mortgage,    an  exchange   of   jfiper   \nth  Oibsoi,    v*iO  wks   the 
owner  of  other    loans  of   i.lrs.    Bonta,    'iiir^ht  be   effected.      ^Teithe^ 
appellee  nor    her   sister  denied   this    and    it    st-inds   uncontradicted 
in  this  record.      T'he  wei^^ht   of    the   evidence   is    thf:t   Colb'irn    stated 
to  appellee   th^  t    the    'iockc  cicrtgage  v/hich   she  was  accepting  in   ex- 
chenp.e   for   the   Banta  Jiotes   and  mortgage  was  a    Tlrst   lien  on   tract 
A,   so    the   question   oresented    "or   deterninatio"    is   whether    the   bank 
is  estopped  in  this   proceeding  from  asserting   that  it   has   a  prior 
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lien  on   tract   A  because   its    cashiei",    in  effecting  yn  exchange  of 
securities   aiaong  two  of   its    customers,    ststed   t     one   t!i;- 1   the  mort- 
gage  she  was   accs":>ting    Jn   excrrnge   for   another    security  was   -^    first 
mortgage,    when   as   a  matter   of   fact   it   \7as   a  second  raortgage  a':.d   the 
cashier   knew  tiiat   his   statement  was   untrue? 

Counsel   for   appellee   insist   that   the   actual  exciiange 
of   the   Bcnta  notes   and   trust   deed  for   trie    -iocke  notes   ;:rid   trust 
deed  was  made  by  Colburn   in  the   bank  of  ?/hioh  he  was   cashier   and 
that   appellee  believed   they  belonged   to    the   bank  and    that   Colburn 
encouraged  her   in  that  belief   r-nd  that   she  never   leBr;aed  that 
GiDson   had   r.ny  connection  with   the   aocko  notes  and  trust   deed  until 
thj   evidence   '.as  produced  before   the   Master.      In  her    testiraony 
appellee  nox^here   states    that  Colburn    told  her    that    the    \ocke  notes 
and  trust   deed  belonged  to    the   bank,    and  in  her   orlpiurl   bill, 
appellee,   after   rlleging   the   execution  of   the   several    'otes  by  Jeff 
ftocke   and  wife,    represented   to   the    court   th   t    she    confided  in  the 
under ti'king  of   Jeff    iocke  and    Lucy  Hocke  and    accented  and  received 
the  notes   and   trust   deed   from  them.      In   this   proceeding   she  does 
not    seek  to  rescind   the   transaction  nor  does   she    seek   to  recover 
damages  from  Colburn,   but    insists    that  because   Colburn  was   cashier 
of   tile  bank  and   had  knowled<?e  of    tiie   true   condition  of   the   title 
of  the    iocke   land   and  knew  that   the  bank  held  e   prior   lie''.,    that 
therefore   in   this   proceeding   the   bank  is   estonned   from  insisting  upon 
a  priority.      In  supoort   of   this   contention,    counsel   cite  Bondy  v. 
-.a:;niels,    333  111.    535,    where   it   is  held   that   the   gen'jal  rule   of 
equitable   estoppel   is    th'  t  where  a  party  by  his  statements  and   con- 
duct  leads   another   to    do   something  he   would  not   have  done,   but 
for   such   stateraents   •  nd   conduct,    the  guilty  party  will  not  be  allowed 
to   deny   his  utterances   or  acts    to   tne   lows  or   dcma'e  of   the   other 
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party.      Counsel   also   cite  Liou    .'il   Co.    v.    binolalr  liefiiiing  Co., 
Sf.v   III.      App.9?,    and  Pfeffer   v.    Faritiei'a   ctate  Bt.nk,    2o3  111.   iipp. 
3G0,    v;liere    it   is    '.eld   th   t  a  prinaip:,!   iv   lir^'ble   for    the   toi'^ts, 
frauds,    decfltf'   or  inisrepreserrtationt;    of   c-r  agent   ooriijjii'i:tecl  l.vi  the 
ooirrse  of  and  within   the   scope   of   his   e^nployniciit.      Counsel  also   cite 
Hunt  r.   Green,    ,?71   I'.I,   Ap,:-.    228,    i?here  it   is   he  Id  tiiat  t-    cabliieir 
of  a  bank  is    b   general   agent    -'or    the  transaction  of   tue  bank's 
business,   enri   uls   Information   concerning  ■■:.  note,   in  the  x)Ossesslon. 
of  the   bank  is    the   inforiiation   of   the  ban};..      There  is   no  fault   to 
be  found  T/«itl:i   tliese  authorities,   but   they  a.re  r..ot  applicable   to    the 
facts   as   disclcEed  by    this  record,      Anpslleo   ixchanged   the  Eaata 
notes   and  trust  deed,    which   she  held,    for    tho  ilccke  notes   and   trust 
deed,    v/hich  in  fact  belonged  to  Gibson  and   of   this   appellee  fia-3   ad- 
•vised.      According  to    the   eTidence   the  bank  in  no  way   profited  by 
the  exchange,    had  nothing,   to   do   with  it,   and   if      its    caahier   ;n.ade 


y  appellee,    it   was  ;iade   ttbout   a 
r   or   omiied  by   the   bank  and   when 
a    the   scope  of   hi;.:   anthority. 
nk  of   iiast  Lynn,    J: 44   111.    App.    16; 


the  statement  attribiited  to  hlni  b 
note  not  then  in  the  pes  sees  io.-i  o 
ciade  Colburn  was  not  acting  withi 
American  Guaranty  Co.  y.  '  tate  Ba 
Heiple,    Liecelver,    v.    Boyer ,    864   111.    Anp.    572. 

If,    thoro^'orr),    the   bfjnJ:  is  not    estopped  from  asserting 
its  prior    lien  on  tract  A,    what  decree   should  be   entered   that   is 
equitable   to   ell   the  parties?     Ai    security  for    the   principal   z,xm 
of  .*5900.00,    the  bank  holds   a   firr^.t  .aortga.-e  on  forty-seven   acres 
of  land   In  Pauldln/,^   County,    Ohio,   and  if   the  relei^pe   t^s   to    cract 
B  hed  not   been   executed,    it   would   rileo  have   had       first   lien  on. 
tracts  A  nnd  P.      Appelloe  only  had   a  lion  on   tract  a.      It   i^  only 
fair   and   just  thrt   the  release  of   fne  bank's   lien  on   trr.ct  Ji  be 
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cancelled.       -o   consideration   passed   therefoi"'    -dsid  no   one   is   objsct- 
in.g  to   a   dec'.'ee   so    providi^:.g.      Tiao   b.?jik   is   clearl^r  ei-.titlt^d  to 
have   its   lien  rc'solosod    -r   botb.    tracts   /I  and  B.      Appollee  is 
&l3o   entitled  feo   have   uor   lien    on    tract  A  foreclosed.      The   decree 
should  nro-vlde   ttat   ee.cli   toaot  he    sold   separately  aoid   out  of   the 
proceeds   derived   from  tlie   sale  of   tract  B,    there  sjiould  bo  paid 
the  baa'c,   to   apply   on   the   a::?.ourit  due   i  o ,    e.  onr:,  in   the   proportion 
?rhieh  the  ;iEi3unt   iaC^aella    Tor  bears   to   the   sTiount   deriv~c   fror:.   the 
sals  of  both    tracts.      In  other    \Kordc-.,    if   tract  B   sells  for 
|ie,CDO.OO,    the    fiiacunt   the  Maater   found  it   v,ts   v?orth  in  Liar  oh, 
1931,    and   tract  A  soIIf;  for   .'1S>0<^0.G0,    the   ajf^ount   the   'laster 
found   it  was  varth   in  Ivl&roli,    19^1,    thsn    tx-aot  D   should   ecctribute 
9/l7tho   of  the  aaount  of    the   Indobtednesp    so   found  due   the   bank:. 
The  balance   of    the    proceeds   dei'ivad  from  the  sale  of  tract  li   should 
be  p&id  Cibson,    who  now  has    the    legj^.l   title   thereto.      Gibson  ir   en- 
titled to   have  hie    :!\30,000.00    trust   deed  foreclof;ed   in  ^fais  p- oceed- 
in--;   ac.   to   Ti'act  A,    it  being   a  lien  thereon  vsubjeot  to  the    liens   of 
the  bank:  and  appellee.      The    decree   fhould  fJ.so   provide   that    in   the 
event   the   hau>:'s   lien  ia   satisfied   in   full  out  o'"   i'-nr    proceeds   of 
tao   sale  end  appellee's   lion  is    not   satls-fied  in   full,    that   then 
tne  ban}:  shall  deliver    to  appe'loo  the   truir'c  O.eeii  or  nortgage  on  the 
Paulding  County,    Ohio   land,   together   with  proper  assignment   thereof. 
This,   7TC  understand,   the  bank  off  ere    to   do. 

The    decree  cT  the   Oirouit   Com-t   of  '"oodford   County   is 
reversed   rj^iiC.   thia   c/^use   is  reiuanded   v/ith   dlreotioni;   to   th'  t   court 
to  enter   a  decree   In   cou'^ormitji^    with    tuiL.  opinion. 

REVERSED  AND   aEfyiANDED    «VITH  DliLECTIONS. 
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STATE    OF   ILLINOIS, 

SECOND  DISTRICT  J  1.  .lUSTHS   L.  .lOllNSON.  Clcrk  (if  the  ApiK'llaio  Couil.  in  Mnd 

for  said  Second  District  of  the  State  of  Illinois,  and  the  k(v]MT  (.f  tlic  IJccords  and  Seal  thereof,  do  hereby 

certify  that  the  forefroing  is  a  true  eopy  of  the  opinion  of  tlie  -aid  AiipeUate  Court  in  the  al)ove  entitled  eause. 

of  ree<ird  in  my  office. 

In   Testimony   Whereof.   I   hereunto  set    my   hand   and   aflix   the   seal    of   said 

Appellate    Court.  a<    Otfava.   this . day   of 
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Ernest  Roy  Nunes,  Appellee,  v.  City  of  Jacksonville,  a 

Municipal  Corporation,  Appellant. 
Appeal  from  Circuit  Court,  Morgan  County. 

January  Term,  A.  D.  1935.        <.    R    0      J  -^  A  «     ^^7 


Gen.  No.  8846 


Agenda  No.  1 


Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  an  action  of  ti-espass  on  the  case  brought 
by  Appellee  against  Appellant,  the  City  of  Jackson- 
ville, a  municipal  corporation  to  recover  damages  for 
an  alleged  injury  to  certain  lands  of  the  Appellee  grow- 
ing out  of  the  diversion  of  surface  water  by  the  Ap- 
pellant upon  the  lands  of  the  Appellee,  which  surface 
water,  or  any  major  portion  thereof,  did  not  naturally 
drain  upon  the  premises  of  the  Appellee. 

The  declaration  consisted  of  one  Count  which  in 
detail  averred  substantially  the  facts  above  stated  and 
to  which  declaration  the  Appellant  filed  a  plea  of  not 
guilty.  The  case  was  tried  before  a  jury  who  returned 
a  verdict  in  favor  of  Appellee  for  the  sum  of  $525.00. 
Motion  for  a  new  trial  was  overruled  upon  Appellee 
remitting  the  excess  of  damages  over  $500.00  and  judg- 
ment was  entered  on  the  verdict  for  that  amount.  From 
this  judgment  Appellant  prosecutes  an  appeal  to  this 
Court. 

The  facts  show  that  Appellee  was  the  owner  of  ten 
lots  in  the  Car  Shop  Addition  to  the  City  of  Jackson- 
ville ;  that  Appellee  lived  in  a  house  on  one  of  his  lots 
and  farmed  the  other  nine  lots  where  he  raised  vege- 
tables and  cultivated  raspberry  bushes  and  strawberry 
plants.  He  had  owned  the  premises  for  about  five 
years.  The  testimony  further  shows  that  on  Septem- 
ber 15,  1932  the  Appellant  completed  the  construction 
of  a  24-inch  storm  sewer,  which  commenced  at  the 
corner  of  East  LaFayette  Ave  and  Xorth  Clay  Ave., 
running  thence  north  on  North  Clay  Ave.  to  Hocken- 
huU  Street,  thence  East  on  Hockenhull  Street  to  Bees- 
ley  Ave.,  thence  north  on  Beesley  Ave.,  to  east  Walnut 
Street  thence  East  on  Walnut  Street  to  Hackctt  Ave., 
thence  north  along  Hackett  Ave.,  to  a  catch  basin  and 
from  the  catch  basin  the  water  from  this  sewer  flowed 
under  the  Burlington  track  through  a  36  or  40  inch  tile 


Page  2  Gen.  No.  S846 

and  thence  in  a  northeasterly  direction  down  to,  upon 
and  across  Appellees  property  by  way  of  an  open  ditch. 

The  Appellee  claims  that  after  the  construction  of 
the  storm  water  sewer  by  Appellant  the  land  of  Appel- 
lee was  wetter  than  before  snch  construction  and  that 
he  could  no  longer  farm  a  substantial  portion  of  said 
land;  that  after  heavy  rains  the  water  stood  on  a  i)or- 
tion  of  said  land  for  long  periods  of  time  at  a  depth 
from  2V1)  to  3  feet  and  at  an  average  \\'idth  of  40  to  70 
feet  in  the  vicinity  of  the  open  ditch  which  ran  in  a 
northeasterly  direction  across  Appellee's  property.  In 
addition  to  the  testimony  of  Appellee  a  witness,  John 
Baptist,  testified  that  he  had  lived  in  the  vicinity  of 
Appellee's  property  for  over  25  years  and  that  the 
water  which  naturally  flowed  dovm  north  Clay  Ave., 
and  accumulated  at  the  corner  of  North  Clay  Ave.,  and 
HockenhuU  Street  did  not  flow  upon  Appellee's  land 
before  the  opening  of  the  storm  sewer  by  the  Appellant 
because  the  property  immediately  East  and  north  of 
the  intersection  of  North  Clay  Ave.,  and  HockenhuU 
Street  was  higher  than  the  level  of  said  intersection. 
He  also  testified  that  the  market  value  of  Appellee's 
land  decreased  $500.00  by  reason  of  the  construction 
of  the  storm  sewer.  Another  witness,  Fred  Tholen,  for 
the  Appellee  testified  that  there  was  an  S  inch  tile  under 
the  Appellee 's  property  which  prior  to  the  opening  of 
said  sewer  took  care  of  all  the  water  naturally  flowing 
across  said  premises  and  that  he  had  never  seen  water 
standing  on  said  property  before  the  construction  of 
such  sewer. 

E.  M.  Henderson,  a  civil  engineer  and  witness  for 
Appellant  testified  that  the  draw  or  open  ditch  across 
Appellee's  land  w^as  3  or  4  feet  lower  than  the  land  on 
either  side.  He  also  testified  that  the  land  level  im- 
mediately east  and  north  of  the  intersection  of  North 
Clay  Ave.,  and  HockenhuU  Street  was  higher  than  at 
said  intersection  aUhough  the  land  level  at  the  corner 
of  HockenhuU  Street  and  Beesley  Ave.,  was  lower  than 
at  the  former  intersection;  further  that  the  land 
drained  by  the  storm  sewer  sloped  generally  north  to- 
ward the  AppeUee's  lots. 

Another  witness  for  Appellant,  James  Vasconcellos, 
a  former  Superintendent  of  Streets  for  Appellant  testi- 
fied that  the  ground  level  at  the  corner  of  North  Clay 
Ave.,  and  HockenhuU  Street  was  lower  than  the  ground 
immediatelv  east  of  said  corner,  and  that  water  collect - 
ino-  at  said  corner  prior  to  the  construction  of  the  storm 
water  sewer  would  naturally  drain  to  the  west  but  that 
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the  water  ran  across  back  yards  and  tlironiili  a  draw  by 
nature  to  Appellee's  land. 

The  main  controversy  in  the  case  is  whether  or  not. 
the  Appellant  has.  by  means  of  its  storm  water  sewer, 
carried  water  upon  Appellee's  premises  which  did  not 
naturally  flow  there.  It  is  the  contention  of  Appellant 
that  there  is  no  evidence  in  the  record  to  suppoit  the 
verdict  of  the  jury  and  that  the  same  was  manifestly 
and  palpably  against  the  weight  of  the  evidence;  that 
therefor  the  Court  erred  in  denying  Appellant's  motion 
for  a  directed  verdict  at  the  close  of  Appellee's  testi- 
mony. In  support  of  its  theory  of  the  case  the  Appel- 
lant asked  the  Court  to  submit  a  special  interrogatory 
to  the  jury  which  was  as  follows :  "Do  the  jury  believe 
from  the  evidence  that  the  water  which  is  alleged  to 
drain  upon  Plaintiff's  premises,  or  any  major  portion 
of  such  water,  naturally  drain  upon  plaintiiT's  premises 
at  the  point  where  it  is  herein  alleged  that  such  water 
drains  upon  the  Plaintiff's  premises?"  The  jury  an- 
swered the  Special  interrogatory  in  the  negative. 

It  is  our  judgment  that  there  were  sufficient  facts 
developed  in  the  testimony  of  the  Appellee  and  his  wit- 
nesses which  tended  to  show  that  by  reason  of  construc- 
tion and  operation  of  the  storm  water  sewer  Appellant 
carried  additional  water  to  the  lands  of  Appellee  which 
by  nature  did  not  naturally  flow  there.  While  the  testi- 
mony of  the  engineer  for  Appellant  disclosed  by  the 
levels  showTi  on  Exhibit  D-2  that  there  was  a  slope  to 
the  north  of  the  lands  drained  by  the  storm  water  sewer 
it  did  not  otT  set  the  testimony  of  Appellee's  witnesses 
that  the  land  level  at  the  corner  of  North  Clay  Ave.,  and 
Hockenhull  Street  was  lower  than  the  lands  immedi- 
ately east  and  north  of  said  intersection.  With  a  con- 
flict in  the  testimony  it  was  proper  to  submit  this  ques- 
tion of  fact  to  the  jury  for  their  determination.  Both 
by  their  verdict  and  by  their  answer  to  the  Special  In- 
terrogatory the  jury  definitely  decided  from  the  pre- 
ponderance of  the  testimony  that  the  water,  which  now 
flows  over  Appellee's  property  and  floods  the  same,  did 
not  in  the  state  of  nature  flow  there. 

It  is  well  settled  in  Illinois  that  the  finding  of  a  jury 
on  questions  of  fact  will  not  be  disturbed  by  the  Court 
unless  the  finding  is  the  result  of  passion  or  prejudice 
or  manifestly  against  the  weight  of  the  evidence. 
Hirch  v.  Chicago  ConsoUdafed  Traction  Company,  146 
App.  501.  It  is  our  opinion  that  the  record  in  this  case 
does  not  warrant  the  Court  in  setting  aside  the  verdict 
of  the  jury  upon  this  particular  question  and  that  there 
is  sufficient  evidence  to  sustain  the  verdict  of  the  jury. 
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It  is  further  urged  by  the  AppeUant  that  the  verdict 
of  the  jury  is  excessive.  The  only  testimonv  as  to 
damages  was  that  of  John  Baptist  called  in  behalf  of 
Appellee.  He  testified  that  the  ten  lots  belonging  to 
Appellee  with  the  improvements  were  worth  about 
$100.00  a  lot  prior  to  September  15,  1932;  that  since 
that  date  at  least  four  of  the  lots  were  no  longer  tillable 
and  that  the  flooding  of  said  lands  decreased  the  market 
value  of  said  property  to  the  extent  of  $500.00. 

Appellant  offered  no  testimony  on  the  question  of 
value  or  damages  so  that  the  jury  were  limited  to  the 
testimony  of  Appellee's  witnesses  as  to  the  amount  of 
the  damages.  It  is  our  judgment  there  is  testimony  in 
the  record  to  support  a  verdict  of  $500.00  and  that"  th^ 
same  should  therefor  not  be  disturbed. 

Finding  no  substantial  error  in  the  record  the  judg- 
ment of  the  lower  Court  is  therefore  affirmed. 

Affirmed. 

(Five  pages  in  original  opinion) 
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Werner  C.  VoUrath,  Appellee,  v.  Joseph  Bordenkecher, 
Appellant. 

Appeal  from  Circuit  Court,  DeWitt  County. 

Januaky  Term,  A.  D.  1935.         280     I. A.     Q^  Q 
Gen.  No.  88691/2  Agenda  No.  i 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  filed  by  Appellee  to  recover  on  a  con- 
tract for  the  sale  of  a  second  hand  automobile.  The 
Appellee's  declaration  consisted  of  the  common  counts 
and  a  bill  of  particulars.  It  was  alleged  in  substance 
that  on  May  10th,  1930,  Appellee  sold  and  delivered  to 
the  Appellant  a  second  hand  Buick  automobile  for  the 
sum  of  $850.00.  $800.00  was  to  be  paid  by  Appel- 
lant's promissory  note,  due  in  one  year,  and  the  old 
automobile  of  the  Appellant  to  be  taken  in  at  the  sum 
of  $50.00.  The  declaration  further  alleged  that  Ap- 
pellant purchased  the  car  but  refused  to  deliver  the 
note  or  to  take  the  automobile. 

Appellee  filed  four  pleas,  first  the  general  issue, 
second  a  plea  of  set-off,  third  a  breach  of  warranty 
stating  that  Appellee  warranted  the  said  automobile 
to  be  sound  and  in  as  good  condition  as  a  new  auto- 
mobile and  that  on  the  contrary  the  said  car  was  not 
sound  and  not  in  as  good  condition  as  a  new  car. 
Fourth,  that  Appellee  promised  and  represented  that 
the  automobile  sold  had  only  been  driven  a  small  num- 
ber of  miles  to-wit  15,000  miles  and  was  in  as  sound 
and  good  condition  as  a  new  automobile,  but  on  tlie 
contrary  had  been  driven  a  large  number  of  miles, 
to-wit  46,000  miles  and  was  not  in  good  and  sound  con- 
dition. The  Appellee  filed  replications  traversing  the 
pleas. 

The  cause  was  tried  by  a  Jury,  the  proofs  submitted 
and  the  verdict  rendered  found  the  issues  for  the  Ap- 
pellee and  assessed  Appellee's  damages  at  the  sum  of 
Eight  Hundred  Dollars  ($800.00),  together  with  inter- 
est computed  thereon  at  the  rate  of  5  per  cent  per 
annum  from  the  lOtli  day  of  ^lay,  19.'j(),  to  Feln-iiary 
9,  1934,  and  found  the  entire  amount  due  to  Appellee, 
the  sum  of  Nine  Hundred  Fifty  Dollars  ($i>5().00).  Ap- 
pellant's motion  for  a  new  trial  was  ovorruU'd  ms  was 
also  his  motion  for  judgment  iiotwilhslaiuliiig  (he  vvv- 
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that  Appellant  made  out  the  check  and  the  application 
blank  but  said,  "I  don't  want  to  sign  the  note  on  the 
13th;"  that  he  had  had  enough  bad  luck  but  that  he 
would  be  back  on  the  next  day. 

Later  the  Appellee  met  the  appellant  after  the  auto- 
mobile was  fixed  and  returned  to  Appellant  and  the 
Tatter  was  requested  to  sign  the  note  and  frequently 
promised  to  do  so  and  remarked  as  Appellee  testifies 
that  the  automobile  was  satisfactory.  On  June  1st, 
1930,  Appellant  came  to  Appellee's  garage  and  the  two 
sat  down  on  the  running  board  of  the  car  for  a  short 
conversation.  Appellant  asked  Appellee  if  he  had  a 
cheaper  or  smaller  car  in  stock  and  remarked  that  he 
should  have  bought  a  cheaper  car.  Appellant  further 
said  that  he  would  not  be  able  to  get  the  four  hundred 
dollars  that  he  expected  within  thirty  days  and  Appel- 
lee replied  that  he  would  give  him  more  time.  On  June 
5th,  Appellant  drove  the  car  to  Appellee's  garage  and 
complained  of  a  noise  in  the  differential  or  rear  end  of 
the  Buick  and  left  the  car  at  the  garage  for  Appellee's 
inspection.  Some  further  repairs  and  replacements 
were  made  on  the  car  and  on  June  10th  or  11th  the  ear 
was  taken  to  Appellants  residence.  Appellee  stated 
that  he  had  given  the  Appellant  a  new  car  guarantee 
which  included  ninety  days  service  and  that  if  any 
trouble  developed  he  would  fix  the  same  without  cost  or 
expense  to  Appellant.  Later  the  Appellant  brought 
the  car  back  to  Appellee  and  stated  that  he  was  not 
going  to  take  the  car.  Appellee  stated  that  he  had  sold 
the  car  to  Appellant  and  that  it  was  there  subject  to 
his  order. 

Two  mechanics,  who  had  been  in  the  employ  of  the 
Appellee,  testified  to  having  worked  upon  the  car  at 
various  times  and  about  the  repairs  and  replacements 
made.  Both  testified  that  the  car  was  in  good  mechani- 
cal condition.  One  of  them  testified  that  Appellee  told 
him  to  turn  back  the  speedometer  and  that  he  did  turn 
it  back  to  15,000  miles.  He  further  stated  that  he  did 
not  remember  what  mileage  was  shown  by  the  speedo- 
meter at  the  time  he  turned  it  back. 

Appellants  testimony  contradicts  the  evidence  of 
Appellee  principally  in  the  following  particulars;  that 
Appellee  represented  to  Appellant  on  two  or  three  dif- 
ferent occasions  that  15,000  miles  was  the  cora))lete 
mileage  the  car  had  ever  been  driven ;  that  he  had 
never  driven  the  car  fast  and  that  nearly  every  time  he 
took  it  out  he  had  difficulty  and  trouble  with  it.  He  was 
corroborated  in  this  respect  by  passengers  or  guests 
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who  had  been  out  riding  with  him  on  different  oo- 
casions.  He  further  testified  that  he  did  not  remember 
of  being  in  Appellee's  garage  on  May  13th  and  denied 
that  he  told  Appellee  he  would  not  sign  a  note  because 
it  was  the  13th.  He  further  denied  telling  Appellee 
that  the  car  was  satisfactory  or  that  he  should  have 
bought  a  cheaper  car.  He  testified  that  Appellee's 
mechanic  told  Appellant  that  he  had  turned  the  speedo- 
meter on  the  car  back  from  46,000  miles  to  about  15,000 
miles. 

It  was  stipulated  by  counsel  that  the  jurv  might  be 
instructed  under  the  Old  Practice  Act  and"  the  Court 
thereupon  gave  the  jury  ten  instructions  at  the  request 
of  Appellee  and  three  instructions  in  behalf  of  Appel- 
lant. 

The  Appellant  has  assigned  many  errors  in  the 
record  upon  which  he  seeks  reversal  but  contends 
principally  that  prejudicial  evidence  was  admitted  in 
behalf  of  Appellee  over  objection  by  Appellant;  that 
competent  evidence  otfered  by  Appellant  was  rejected; 
that  the  Court  made  prejudicial  remarks  in  the  pres- 
ence of  the  jury;  that  the  Court  erred  both  in  the  giv- 
ing and  refusing  of  instructions  to  the  jury. 

We  have  examined  the  testimony  admitted  over  Ap- 
pellant's objection  about  which  he  complains  but  do 
not  find  any  serious  error  in  the  ruling  on  the  part  of 
the  trial  court.  Both  mechanics  for  Appellee  wer  per- 
mitted to  testify  that  the  car  was  in  good  mechanical 
condition  at  the  time  they  finished  working  on  the  same 
but  we  think  both  witnesses  were  qualified  to  express 
an  opinion  under  the  circumstance^  of  this  case.  It 
was  perhaps  improper  for  the  Court  to  permit  the 
witness  Myers  to  testify,  when  asked  what  he  found 
to  be  the  trouble  with  the  car,  that  it  had  been  driven 
faster  than  it  should  have  been  after  being  recondi- 
tioned, but  only  a  general  objection  was  made  to  the 
question  and  no  motion  to  strike  the  answer  made  by 
counsel  for  Appellant.  Appellant  further  complains 
that  the  mtness  Robb,  one  of  the  mechanics  and  a  wit- 
ness in  behalf  of  Appellee,  was  handed  a  document 
purporting  to  be  a  Bill  of  Exceptions  on  a  former  trial 
of  this  case  and  permitted  to  turn  to  certain  pages 
thereof  for  the  purpose  of  refreshing  his  recollection 
as  to  Plaintiff's  exhibit  5.  Ordinarily  it  would  be  error 
to  permit  the  witness  to  examine  a  Bill  of  P^xceptions 
to  refresh  his  recollection  but  in  this  case  counsel  for 
Appellant  agreed  that  Plaintiff's  exhibit  5  was  an 
exact  copy  of  the  original  exhibit;  that  the  original 
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exhibit  had  been  lost,  and  that  it  would  not  be  neces- 
sary to  offer  proof  necessary  to  introduce  secondary 
evidence.  Under  these  circumstances  Appellant  can 
not  avail  himself  of  the  objection  made.  There  were 
no  other  flagrant  violations  of  the  rules  of  evidence  and 
we  do  not  believe  on  the  whole  that  Appellant  can 
seriously  complain  of  either  the  admission  or  exclu- 
sion of  evidence  in  this  case. 

We  have  examined  the  remarks  of  the  trial  court 
which  the  Appellant  complains  were  of  a  prejudicial 
nature  but  can  find  nothing  that  would  constitute  ser- 
ious error  or  which  prevented  the  Appellant  from 
having  a  fair  trial  before  the  jury. 

Appellant  further  complains  that  the  Court  gave 
two  instructions  being  number  2  and  number  9  at  the 
request  of  the  Appellee  upon  the  subject  of  measuring, 
weighing  and  determining  the  preponderance  of  the 
evidence.  First,  because  of  repetition  and  second  be- 
cause of  the  use  of  the  words  "you  must"  and  "you 
will."  It  is  not  ordinarily  good  practice  to  encumber 
the  record  with  instructions  covering  the  same  mat- 
ters, differing  only  in  verbiage  but  in  these  two  in- 
structions there  is  nothing  to  indicate  whether  they 
are  given  in  behalf  of  the  Appellant  or  Appellee  and 
the  repetition  could  do  no  more  harm  to  one  party 
than  to  the  other  therefore  it  was  not  error  to  give 
them.  Schmafeld  v.  P.  S  E.  By.  Co.,  158  App.  335. 
Our  Courts  have  also  approved  of  the  use  of  the  words 
"should"  and  "must"  in  instructions  on  credibility 
and  preponderance  of  evidence,  Walters  v.  Checker 
Cab  Co.,  265  App.  329. 

Objection  is  also  made  to  the  giving  of  Appellee's 
third,  fourth,  fifth  and  seventh  instructions,  not  be- 
cause they  contain  erroneous  statements  of  the  law, 
but  because  there  is  repetition  and  too  many  instruc- 
tions on  the  same  subject.  Number  three  instructed 
the  jury  concerning  the  breach  of  warranty  set  forth 
in  the  third  special  plea  of  the  Appellant,  and  states 
that  the  burden  of  proof  was  upon  Appellant  to  prove 
the  breach  of  warranty.  Number  four  was  a  similar 
instruction  concerning  the  fraud  of  the  Appellee  in 
representing  the  number  of  miles  the  automobile  had 
been  driven  as  set  forth  in  the  fourth  special  plea  of 
the  Appellant,  and  also  places  the  burden  upon  Ap- 
pellant to  prove  such  fraud  and  misrepresentation. 
Number  five  does  not  deal  with  burden  of  proof  in  any 
manner.  Number  seven  stated  the  general  proposition 
that  the  Appellant  must  prove  both  the  breach  of  war- 
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ranty  and  the  warranty  thereof  by  a  preponderance 
of  the  evidence.  Because  of  the  special  pleas  of  the 
Appellant  and  the  necessity  of  covering  the  same  we 
do  not  consider  there  is  over  emphasis  in  these  in- 
structions concerning  the  question  of  the  burden  of 
proof. 

We  have  examined  the  other  objections  pointed  out 
by  Appellant  to  the  given  instructions  on  the  part  of 
Appellee  and  find  that  they  contain  correct  statements 
of  the  law.  The  refusal  of  instructions  offered  on  the 
part  of  Appellant  was  justified  and  tiie  giving  of  same 
would  have  been  prejudicial  to  Appellee.  We  do  not 
find  any  reversible  error  in  either  the  giving  or  re- 
fusing of  instructions  by  the  trial  Court! 

In  this  case  there  was  a  sharp  conflict  in  the  testi- 
mony as  to  representations  or  warranties  made  by 
Appellee  to  Appellant,  in  the  sale  of  the  car  in  ques- 
tion, both  on  the  condition  of  the  car  and  on  the  num- 
ber of  miles  it  had  been  driven,  but  these  were  ques- 
tions of  fact  to  be  determined  by  the  jury,  and  the  testi- 
mony on  both  sides  was  fairly  presented.  We  do  not 
therefore  feel  like  disturbing  the  finding  of  the  jury 
unless  the  record  discloses  some  serious  error. 

The  case  has  been  tried  three  times  in  the  Circuit 
Court  and  this  is  the  second  appearance  in  this  Court. 
Where  a  case  has  been  tried  before  two  juries,  each 
of  which  found  for  Appellee,  the  Courts  are  more  re- 
luctant to  reverse  than  where  there  has  been  only  one 
verdict,  and  the  error  should  be  plain  and  clearly  pre- 
judicial to  warrant  a  reversal.  Oliver  v.  Oliver,  340 
111.  445.    Citi/  of  Chicago  v.  McNally,  128  App.  375. 

We  do  not  feel  that  the  errors  complained  of  or 
which  are  found  in  this  record  are  sufficient  to  warrant 
a  reversal  of  this  case  and  the  judgment  of  the  Trial 
Court  should  be  affirmed. 

Affirmed. 

(Eight  pages  in  original  opinion.) 
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Frank  B.  Harrison,  Appellant,  v.  The  First  Christian 
Church  of  Hamilton,  Illinois,  et  al..  Appellees. 

Appeal  from  Circuit  Court  of  Hancock  Count}/. 

January  Term,  A.  D.  1935.         ^   H   ()      T     A        €''  ^  Q' 
Gen.  No.  8879  Agenda  No.  7 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

Appellant  filed  a  bill  in  Chancery  to  set  aside  the 
Will  of  his  brother  Henry  S.  Harrison,  deceased,  on 
the  grounds  of  mental  incapacity  and  undue  influence. 
He  was  the  only  heir  of  the  decedent  but  was  joined 
as  a  complainant  in  said  suit  with  one  Cleota  O.  Quick. 
Later  the  bill  was  amended  by  dismissing  Cleota  O. 
Quick  as  a  party  complainant  and  the  bill  was  later 
amended  and  supplemented.  The  lower  Court  sus- 
tained a  demurrer  to  the  Appellants  Bill  as  amended 
and  Appellant  elected  to  stand  by  his  bill  and  prose- 
cuted an  appeal  to  this  court  from  the  decree  dismiss- 
ing his  bill  for  want  of  equity.  The  only  question 
therefore  before  this  Court  is  whether  or  not  the  Cir- 
cuit Court  erred  in  sustaining  this  demurrer. 

The  bill  was  filed  on  the  9th  day  of  September  A.  D. 
1933  and  alleges  that  the  decedent  Henry  S.  Harrison 
executed  a  purported  Last  Will  and  Testament  on  the 
13th  day  of  May,  A.  D.  1932  and  afterwards  on  thei 
10th  day  of  January  A.  D.  1933  became  deceased. 
Among  the  bequests  provided  for  in  the  Will  was  one 
to  his  brother,  the  Appellant  in  this  suit,  for  the  sum 
of  $5000.00.  On  the  28th  day  of  February  A.  D.  1933 
the  Appellant,  by  written  instrument,  transferred  and 
assigned  and  set  over  to  Cleota  O.  Quick  all  of  his 
right,  title  and  interest  of  every  nature  and  descrip- 
tion which  he  took  by  virtue  of  said  Will,  which  as- 
signment was  duly  sworn  to  and  acknowledged  by  Ap- 
pellant. On  March  27th,  1934  the  defendants  filed  an 
answer  denying  the  allegations  of  the  amended  bill  as 
to  mental  incompetency  and  undue  influence  and  alleg- 
ing that  the  Appellant,  because  of  the  transfer  of  his 
interest  in  the  said  estate  by  the  said  assignment,  was 
estopped  from  claiming  that  the  Last  Will  and  Testa- 
ment of  his  brother  was  invalid;  and  that  because  of 
said   assignment   the  Appellant   has    recognized   the 
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validity  of  said  Will  and  was  not  permitted,  under  the 
law,  to  maintain  a  bill  to  contest  said  Will.  The  Ap- 
pellant filed  a  motion  to  strike  out  that  part  of  the 
answer  relating  to  said  assignment  made  by  him  to 
Cleota  0.  Quick,  which  motion  was  overruled  by  the 
Court.  Appellant  then  filed  exceptions  to  that  part 
of  the  answer  and  these  were  stricken  from  the  files 
by  order  of  the  Court.  Appellant  then  took  leave  of 
Court  to  file  an  amendment  and  supplement  to  his 
amended  bill  which  was  accordingly  done  on  the  30th 
day  of  April  A.D.  193-4.  In  this  amendment  and  sup- 
plement on  which  Appellant  relies  it  sets  forth  that 
on  February  28th,  1933,  the  date  of  said  assignment, 
no  order  of  the  County  Court  had  been  entered  ad- 
mitting the  Will  of  Henry  S.  Harrison  to  Probate  but 
that  a  purported  order  was  entered  by  such  Court  ad- 
mitting said  Will  to  Probate  on  March  2nd,  1933;  that 
an  appeal  from  said  order  was  taken  to  the  Circuit 
Court  of  Hancock  County,  Illinois  and  an  order  en- 
tered in  that  Court  on  the  8th  day  of  June  A.  D.  1933 
admitting  the  Will  to  Probate;  that  because  of  such 
facts  no  rights  had  passed  in  any  manner  to  the  As- 
signee by  virtue  of  said  assignment;  that  the  same  had 
never  been  delivered  to  Cleota  0.  Quick  and  that  she 
acquired  no  rights  thereunder.  Furthermore,  that  Ap- 
pellant had  not  been  informed  that  by  making  said  as- 
signment he  would  lose  any  rights  to  contest  the  Will 
of  the  decedent;  that  as  soon  as  he  was  informed  that 
the  Executor  questioned  his  right  to  contest  the  Will 
on  account  of  such  assigment  the  Appellant  and  the 
Assignee  took  steps  to  withdraw  the  assignment  from 
the  files  of  the  County  Court  and  procured  an  order 
from  that  Court  allowing  the  withdrawal  and  that  at 
the  time  of  the  execution  of  the  assignment  Appellant 
was  not  informed  of  the  facts  which  he  has  since  dis- 
covered (justifying  the  contest. 

The  Appellees  interposed  a  demurrer  to  this  amend- 
ed and  supplemental  bill  which  was  sustained  and  the 
bill  dismissed  for  want  of  equity. 

It  is  contended  by  the  Appellant  that  because  of  tiie 
reasons  set  forth  in  his  amended  and  supplemental 
bill  he  should  not  be  barred  from  contesting  said  Will. 
In  our  judgment  the  fact  that  the  Will  had  not  been 
admitted  to  Probate  when  the  assignment  was  made 
is  wholly  immaterial.  The  bill  discloses  that  the  Will 
had  been  filed  in  the  County  Clerk's  office,  that  a  peti- 
tion for  Probate  had  also  been  filed,  and  all  the  pre- 
liminary steps  taken  for  the  purpose  of  a  hearing  on 
the  Probate  of  said  Will.    The  bill  furtlier  shows  tliat 
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Appellant  was  fully  aware  of  all  the  proceedings  that 
had  been  taken  in  the  County  Court,  was  fully  advised 
as  to  all  the  provisions  of  the  Will  at  the  time  he  made 
his  assignment.  The  bill  further  discloses  that  the  as- 
signment was  left  on  record  in  the  County  Clerk's  office 
from  the  28th  day  of  February,  A.  D.  1933  until  some 
time  in  March,  A.  D.  1934,  at  which  time  it  was  with- 
drawn from  the  County  Clerk's  office  because  the  Ap- 
pellees had  interposed  said  written  assignment  as  a 
defense.  Our  Courts  have  held  that  contingent  inter- 
ests and  expectancies,  although  not  assignable  in  law, 
may  be  transferred  so  as  to  be  binding  in  equity  by 
a  contract  made  in  good  faith  and  for  a  valuable  con- 
sideration. James  v.  Binkley,  206  111.  547.  By  the 
execution  of  the  assigiiment  it  seems  to  us  that  the 
Appellant  accepted  the  provisions  of  the  AVill  and 
therefore  could  not  maintain  his  bill  to  contest  the 
Will  because  he  was  not  a  party  interested  and  not  a 
proper  party  complainant.  Fishbiini  v.  Green,  291 
111.  350.  "The  rule  has  long  been  established  that  in 
equity  proceedings  the  Plaintiff  must  show  an  actual 
existing  interest  in  the  subject  matter  of  the  suit  at 
the  time  suit  is  brought."  McGovern  v.  McGovern, 
268  111.  138. 

The  fact  that  the  Appellant  was  not  at  the  time  of 
making  the  assignment  informed  that  by  reason  there- 
of that  he  would  lose  any  rights  to  contest  the  Will  of 
said  deceased  does  not  give  him  any  grounds  for  main- 
taining his  action  in  this  case.  This  was  clearly  a 
mistake  as  to  the  law  and  the  legal  effect  of  the  in- 
strument signed  by  him  which  is  no  grounds  for  re- 
lief. "A  general  mistake  of  law  pure  and  simple  is 
not  adequate  ground  for  relief  because  of  such  mis- 
take ***  Avhere  tlie  terms  of  a  written  instrument  were 
used  deliberately  and  knowingly  by  the  parties,  even 
though  under  a  misappreliension  of  their  legal  effect." 
Tilton  v.  Fairmount  Lodge,  244  111.  617. 

The  allegation  in  the  amended  and  supplemental  bill 
that  the  said  assignment  to  Cleota  0.  Quick  was  never 
in  fact  delivered  and  for  tliat  reason  never  became  op- 
erative is  a  pure  conclusion  of  the  pleader.  The  facts 
as  stated  in  the  bill  show  tliat  the  inslrumont  was 
under  seal,  sworn  to  by  Appellant,  that  it  was  on  file 
in  the  Clerk's  office  for  more  than  one  year  and  that 
both  the  Appellant  and  Mrs.  Quick  joined  in  an  appli- 
cation to  the  County  Court  to  have  the  instrument 
withdrawn.  These  and  other  facts  appearing  in  the 
bill  are  inconsistent  with  the  conclusion  of  tlie  pleader, 
that  the  assignment  was  never,  in  fact,  delivered. 
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We  think  the  last  allegation  of  the  amendment  to  the 
bill  to  the  effect  that  the  Appellant  was  not  informed 
of  the  facts,  which  he  afterwards  discovered,  in  rela- 
tion to  the  contest  of  the  Will  at  the  time  the  written 
assignment  was  made  is  without  merit.  At  the  time 
he  filed  the  bill  he  was,  or  should  have  been,  fully  in- 
formed as  to  all  of  his  legal  rights  and  no  steps  were 
taken  at  that  time  to  cancel  or  set  aside  the  assignment. 

We  believe  that  none  of  the  allegations  in  the 
amended  and  supplemental  bill  were  sufiScient  to  avoid 
or  overcome  the  assignment  so  as  to  entitle  the  Ap- 
pellant to  file  a  bill  to  contest  the  Will  in  question. 
In  our  judgment  the  Appellant  could  not  show  an  ac- 
tual existing  interest  in  the  subject  matter  of  the  suit 
at  the  time  his  bill  was  tiled  and  that  the  attempted 
withdrawal  of  the  assignment  and  its  cancellation  did 
not  establish  right  or  authority  to  bring  suit. 

We,  therefore,  hold  that  the  decree  of  the  Circuit 
Court  sustaining  the  demurrer  to  the  amended  and 
supplemental  bill  and  dismissing  the  same  for  want  of 
equity  was  correct  and  that  the  said  decree  should  be 
affirmed. 

Aifirmed. 

(Five  pages  in  original  opinion) 
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Arch  M.  Ryan,  AppeUee  v.  The  Baltimore  and  Ohio 
Railroad  Company,  a  Corporation,  Appellant. 

Appeal  from  Circuit  Court,  Piatt  County. 

Gen.  No.  8883  Agenda  No.  10 

Mr.  Justice  Fultox  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  Arch  M.  Rvan  the  Appellee 
against  the  Baltimore  and  Ohio  Railroad  Company,  a 
corporation,  Appellant,  for  the  value  of  a  horse  alleged 
to  have  been  injured  upon  the  tracks  of  Appellant. 
The  suit  was  originally  tried  before  a  Justice  of  the 
Peace  and  later  on  appeal  in  the  Circuit  Court  of  Piatt 
County.  There  was  a  trial  by  a  jury  in  the  Circuit 
Court  and  a  verdict  returned  for  Appellee  in  the  sum 
of  $125.00  upon  which  judgment  was  entered  and  this 
appeal  seeks  to  reverse  such  judgment. 

The  testimony  shows  that  the  Appellant's  railroad 
passes  through  Piatt  County  from  east  to  west  and  at 
a  point  several  miles  east  of  LaPlace  in  said  County  the 
railroad  crosses  a  creek.  Over  this  creek  there"  is  a 
railroad  trestle  or  bridge  one  hundred  feet  in  length 
and  fifteen  to  eighteen  feet  above  the  stream  or  the 
banks  adjoining  same.  On  the  morning  of  May  10th, 
1933,  a  west  bound  freight  train  arrived  at  this  trestle 
bridge  at  four  thirty-five  A.  M.  There  was  in  the  cab 
of  the  engine  at  the  time,  the  engineer,  who  was  riding 
on  the  right  side  of  the  engine,  a  brakeman  and  the  fire- 
man. It  was  just  at  the  break  of  dawn  and  the  condi- 
tion of  darkness  and  light  was  such  that  neither  night 
or  day  signals  were  easily  discernible.  At  a  point  about 
four  hundred  feet  east  of  the  trestle  the  engineer  and 
brakeman  from  the  north  side  of  the  engine  observed 
a  couple  of  moving  objects  ahead  upon  the  track.  It 
was  soon  apparent  that  the  objects  were  horses  and 
the  engineer  applied  the  emergency  brakes.  The  view 
of  the  horses  was  immediately  lost  by  the  engineer  but 
when  he  last  saw  them  one  horse  was  out  ahead  of  the 
other  about  ten  feet.  The  brakeman  crossed  the  en- 
gine cab  to  the  south  side  of  the  engine,  leaned  his' 
body  out  of  the  opening  between  the  engine  and  tender 
and  looked  ahead.     At  the  east  end  of  the  bridge  he 
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saw  the  engine  strike  one  of  the  horses  on  the  track ; 
he  saw  the  other  horse  run  out  ahead  on  the  trestle  to 
about  its  center  and  jump  off  to  the  ground  on  the  left. 
The  fireman  testified  to  practically  the  same  facts  as 
he  observed  it  from  the  left  side  of  the  engine.  They 
both  testified  that  the  horse  which  ran  ahead  on  the 
trestle  was  twenty-five  feet  in  advance  of  the  one  struck 
by  the  engine.  They  both  further  testified  that  the 
engine  did  not  come  in  contact  with  or  strike  the  horse 
for  which  suit  is  brought.  The  rear  horse  which  was 
struck  by  the  engine  at  the  east  end  of  the  bridge  was 
pushed  by  it  to  about  the  center  of  the  bridge  where 
the  engine  came  to  a  stop.  The  engine  was  then  backed 
off  the  bridge  thirty  to  forty  feet  and  after  the  train 
had  thus  backed  off  the  bridge  there  was  blood  and 
hair  at  the  east  end  of  the  bridge. 

It  is  stipulated  that  full  settlement  has  been  made 
for  the  horse  killed  by  the  engine.  For  a  few  days 
prior  to  the  morning  in  question  employees  for  the 
railroad  had  been  doing  some  work  on  the  bridge  and 
there  was  testimony  that  the  fence  along  the  right-of- 
way  adjoining  the  railroad  was  out  of  repair  and  that 
the  wires  fencing  the  right-of-way  were  down  at  the 
time  of  the  accident  and  that  Appellee's  pasture  in 
which  these  two  horses  were  kept  at  night  was  not 
properly  fenced.  One  of  the  sons  of  the  Appellee 
testified  that  the  hairs  found  on  the  track  east  of  the 
trestle  was  from  the  light  brown  horse  which  was  the 
horse  in  question  in  this  suit.  Another  son  testified 
that  he  could  not  identify  the  color  of  the  hair  on  the 
track.  The  horse  for  which  suit  was  brought  after 
leaving  the  trestle  struck  on  the  ground  at  or  near  the 
east  bank  of  the  creek  leaving  its  imprint  on  the  ground 
at  a  point  where  the  trestle  was  about  fifteen  to  eigh- 
teen feet  high.  This  horse  was  found  by  a  son  of  the 
owner  and  seen  by  other  witnesses  about  one  hundred 
feet  south  of  the  trestle.  It  was  in  bad  condition,  bleed- 
ing at  the  nose,  very  muddy  on  the  right  side  and  with 
a  laceration  on  the  right  leg  about  fourteen  inches 
from  the  ground. 

The  proof  was  ample  that  the  horse  was  worth  One 
Hundred  Fifty  Dollars  before  the  accident  and  about 
Twenty-five  Dollars  after  the  injury. 

It  is  contended  by  the  Appellant  that  the  verdict  is 
contrary  to  the  law  and  the  evidence  and  should  be  set 
aside.  It  urges  primarily  that  under  the  facts  proved 
in  this  record  and  the  law  applicable  thereto  the  Appel- 
lant is  not  liable. 

There  is  a  dutv  under  the  Statute  of  the  Stale  of 
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Illinois  for  railroads  to  fence  their  right-of-way  and 
keep  said  fences  in  good  repair.     Smitli-Hiird  "r.  S. 
Chap.  114  Par.  53.    A  part  of  that  section  reads  "And 
when  such  fences  or  cattleguards  are  not   made  as 
aforesaid,  or  when  such  fences  or  cattleguards  are  not 
kept  in  good  repair,  such  railroad  corporations  shall 
be  liable  for  all  damages  which  may  be  done  by  the 
agents,  engines  or  cars  of  such  corporations,  to  such 
cattle,  horses,  sheep,  hogs  or  other  stock  thereon." 
The  Appellant  insists  tliat  where  there  is  no  collision 
or  actual  contact  between  the  train  and  the  animal,  the 
railroad  is  not  liable  under  this  section.    The  authori- 
ties seem  to  bear  out  this  contention.     In  the  case  of 
C.  N.  W.  R.  R.  Co.  V.  Taylor  8  App.  108  the  Court  in 
construing  this  Statute  said:     "The  Statute  in  our 
opinion  imports  that  the  injury  must  be  done  directly 
by  the  agents,  engines  or  cars.     In  this  case  neithei" 
engine  or  cars  did  the  injury ;  the  injury  was  occasioned 
by  the  horse  falling  through  the  bridge  and  that  was 
caused  by  the  fright  that  he  took  by  the  engine  and 
cars  while  in  motion.     The  Statute  does  not  provide 
that  the  corporation  shall  be  liable  for  injuries  received 
by  stock  getting  into  culverts  and  on  bridges  in  case 
the  road  is  not  fenced  and  kept  in  repair  as  required 
by  statute;  it  only  provides  for  the  injuries  done  by 
the  engines,  cars  or  agents  in  connection  therewith. 
The  Statute  does  not  provide  for  injuries  done  by  the 
agents,  engines  or  cars  indirectly.    It  seems  to  us  that 
a  fair  interpretation  of  the  Statute  requires  us  to  hold 
that  the  injury  must  be  done  by  direct  contact  by  the 
agents,  engines  or  cars  before  a  recovery  can  be  had 
under  the  Statute."    The  same  principle  of  law  is  held 
in  Schertz  v.  /.  B.  £  W.  Ry.  Co.,  107  111.  577.     The 
Supreme  Courts  of  the  States  of  Missouri  and  Indiana 
have  given   similar   Statutes   the   same  construction. 
Lefferty  v.  H.  £  St.  J.  R.  R.  Co.,  44  Mo.  291 ;  Ohio  <& 
Miss.  R.  R.  Co.,  v.  Cole  41  Ind.  331. 

The  Appellee  argues  because  the  horse  was  injured, 
had  a  lacei'ation  on  its  leg,  and  because  there  was 
blood  and  hair  on  the  track  at  the  east  end  of  the  trestle 
that  such  proof  tended  to  show  that  the  horse  was 
actually  struck  by  the  train,  but  such  testimony  op- 
posed to  by  the  positive  evidence  of  the  brakeman  and 
fireman,  both  eye  witnesses,  that  the  horse  in  question 
ran  out  on  the  trestle,  jumped  off  left  side  of  the  track, 
landed  on  the  ground  about  the  center  of  said  trestle 
and  that  the  engine  did  not  come  in  contact  with  or 
strike  the  animal,  was  not  sufScient  in  itself  to  support 
a  verdict. 
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The  Appellee  further  insists  that  the  Appellant  rail- 
road was  liable  because  of  its  negligence  in  not  using 
ordinary  care  for  the  prevention  of  the  accident  after 
the  discovery  of  the  horse  on  the  track.  We  think 
tiiere  was  not  sufficient  evidence  to  show  common  law 
liability  or  the  want  of  ordinary  care  and  prudence  on 
the  part  of  Appellants  agents.  The  failure  to  blow  a 
whistle  or  ring  a  bell  at  a  point  where  there  was  no 
highway  crossing  was  not  a  violation  of  any  statutory 
duty.  The  engineer  was  only  required  to  act  as  a  reas- 
onably prudent  man  under  the  circumstances.  He 
applied  the  emergency  brakes  as  soon  as  he  saw  the 
horses  upon  the  track  and  did  all  in  his  power  to  stop 
and  avoid  injury  to  the  horse  in  question.  It  seems 
to  us  that  he  exercised  all  the  care  and  caution  that 
could  reasonably  be  expected  of  any  engineer  similarly  ' 
situated.  The  actions  of  an  engineer  under  like  cir- 
cumstances has  been  held  not  to  be  negligence  in  P.  D 
d  E.  Rtj.  Co.,  v.  Reed,  17  App.  413,  and  Peoria  etc.  R  R 
Co.,  V.  Champ.  75  111.  577. 

Believing  the  verdict  to  be  contrary  to  the  law  and 
the  evidence  and  viewing  the  case  as  we  do,  the  judg- 
ment of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  Remanded. 
(Five  pages  in  original  opinion) 
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Mary  Ann  Adams,  Appellant,  v.  William  L.  Patton 
Appellee. 

Appeal  from  Circuit  Court  of  Sangamon  County. 

January  Term,  A.  D.  1935.   M    Q 
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Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  appeal  is  brought  to  reverse  a  judgment  of  the 
Circuit  Court  of  Sangamon  County  dismissing  the 
complaint  of  appellant  on  the  motion  of  the  Appellee 
with  a  nil  capiat  and  judgment  for  Appellee  for  costs 
of  suit. 

The  complaint  was  filed  on  August  21st,  1934  charg- 
ing that  the  Appellee  had  therefore  received,  without 
right,  $2000.00  belonging  to  Appellant  and  still  re- 
tained the  same  and  also  demanding  judgment  for 
$2000.00  and  interest  from  May  7th,  1932,  on  which 
date  it  was  alleged  the  Appellee  had  received  said  sum 
of  money.  Appellee  answered  the  complaint  with  a 
general  denial  and  also  a  special  affirmative  defense, 
setting  up  the  circumstances  under  which  he  received 
the  money  and  relying  on  an  order  of  the  Probate 
Court  of  Sangamon  County  entered  December  5th, 
1932,  which  first  authorized  the  Appellee  to  pay  the 
money  into  Court  and  upon  such  payment  directed  Ap- 
pellee "be  released  and  discharged  and  fully  acquitted 
of  all  further  responsibility  and  liability"  with  refer- 
ence thereto.  Secondly,  it  directed  the  Clerk  to  hold 
the  money  subject  to  the  further  order  of  the  Court, 
and  thirdly  set  for  hearing  on  February  1st,  1933  sep- 
arate petition  for  the  allowance  out  of  the  fund  of  At- 
torneys fees  to  Appellee. 

The  answer  further  alleged  that  Appellee  in  pursu- 
ance of  said  order  did  deposit  the  money  "with  the  Clerk 
on  December  6th,  1932  where  the  same  remained  con- 
tinuously on  deposit  up  and  during  all  of  August  21.st, 
19.34,  the  date  on  which  this  suit  was  brought ;  tlie 
answer  further  alleges  that  said  order  of  the  Prol)ate 
Court  had  never  been  set  aside,  changed,  modified  or 
appealed  from  and  that  all  the  acts  and  doings  of  the 
Appellee  had  been  in  compliance  witli  ami  in  accord 
with  said  order.    The  answer  concluded  witli  the  aver- 
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ment  that  Appellee  at  the  time  of  bringing  the  suit  had 
no  monies  belonging  to  the  Appellant  and  owed 
APPELLANT    NO    MONIES. 

Appellant  moved  to  strike  the  affirmative  defense 
insisting  that  the  order  of  the  Probate  Court  was  ob- 
tained ex  parte  and  without  the  jurisdiction  of  the 
person  of  Appellant,  and  that  such  order  had  been  re- 
versed by  the  opinion  of  this  Court  in  Pattoii  v.  Adams 
filed  April  11th,  1934. 

The  Court  denied  the  motion  to  strike  and  the  Ap- 
pellant then  replied  to  the  affirmative  defense  deny- 
ing that  the  order  of  the  Probate  Court  under  date  of 
December  5th,  1932,  was  made  with  jurisdiction  of  the 
person  of  Appellant;  the  answer  further  denied  that 
the  Probate  Court  had  jurisdiction  of  the  subject  mat- 
ter of  that  order  and  that  the  order  of  December  5th, 
1932  was  never  appealed  from  and  also  denied  that 
such  order  was  valid  and  binding.  Appellant  then  sets 
up  in  justification  of  the  foregoing  conclusions  the 
facts  of  the  appearance  of  the  Appellant  in  the  Pro- 
bate Court  on  February  14th,  1933  and  all  subsequent 
proceedings  in  said  Court  and  that  there  was  an  ap- 
peal from  the  order  of  February  15th,  1933. 

The  Appellant  further  sets  up  in  her  reply  the  pro- 
ceedings on  appeal  in  the  Circuit  Court  and  then  sets 
forth  the  appeal  from  a  judgment  of  the  Circuit  Court 
to  the  Appellate  Court;  also  the  assignment  of  errors 
and  the  formal  judgment  of  the  Appellate  Court.  She 
further  sets  up  in  her  reply  that  on  August  22nd,  1934 
the  day  after  complaint  was  filed  in  this  cause  the  Ap- 
pellee procured  an  order  directing  the  Clerk  of  the 
Probate  Court  to  turn  over  to  Appellee  the  deposit  and 
that  on  August  23rd,  1934  the  fund  was  actually  turned 
over  to  Appellee. 

Appellant  later  amended  her  reply  by  setting  up 
certain  allegations  of  the  original  petition  filed  by  Ap- 
pellee upon  which  petition  the  Probate  Court  entered 
the  order  for  deposit  on  December  5th,  1932. 

Appellee  then  moved  the  Court  to  dismiss  the  com- 
plaint and  for  judgment  on  the  grounds  that  the  mat- 
ters in  the  reply  and  amended  reply  had  already  been 
passed  upon  adversely  to  Appellant  upon  her  motion 
to  strike  the  affirmative  defense  and  because  the  facts 
set  forth  in  the  reply  and  the  amendment  did  not  set 
up  any  facts  which  met  the  affirmative  defense  as  set 
up  in  Appellee's  answer.  The  Court  sustained  a  mo- 
tion to  dismiss  and  for  judgment;  the  Appellant 
elected  to  stand  by  the  replication  as  amended,  and  the 
Court  entered  judgment  of  nil  capiat  and  for  costs, 
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from  which  judgment  this  appeal  is  prosecuted. 

The  Appellant  assigns  various  errors  but  the  con- 
trolling question  is  whether  or  not  the  affirmative  de- 
fense set  up  by  Appellee  in  his  answer  was  a  bar  to 
the  action.  The  facts  disclosed  by  the  pleadings  show 
that  on  March  22nd,  1932  Appellee  received  a  letter 
from  the  law  firm  of  Follansbee,  Shorey  and  Schupp 
of  Chicago,  Illinois  enclosing  correspondence  from 
Thomas  Elliott  a  solicitor  of  Xewry,  Ireland  in  which 
Mr.  Elliott  claimed  to  be  acting  for  ^lary  Ann 
Adams,  Appellant,  a  resident  of  Ireland  and  asking 
to  have  full  particulars  concerning  the  Estate  or 
Harriet  Kerneghan,  deceased,  whose  estate  was  being- 
administered  in  the  Probate  Court  of  Sangamon  Coun- 
ty. Appellee  entered  his  appearance  in  the  said  Es- 
tate and  performed  valuable  service  in  behalf  of  Ap- 
pellant. On  May  7th,  1932  the  Executor  of  the  said 
Estate  paid  to  Appellee  the  sum  of  $2000.00  which  he 
remitted  to  the  Chicago  firm  and  they  on  May  9th, 
1932  w^rote  the  said  Elliott  advising  him  of  the  collec- 
tion and  sending  receipts  for  Appellant  to  sign  with 
the  advice  that  upon  the  return  of  the  receipts  re- 
mittance would  be  made,  less  attorneys  fees.  Appel- 
lant declined  to  sign  the  receipts  and  denied  that  she 
had  retained  Elliott  as  her  solicitor  and  claimed  that 
Appellee  had  no  authority  to  represent  her  or  to  make 
the  collection.  Appellee  then  filed  his  petition  in  the 
Probate  Court  of  Sangamon  County  praying  to  be 
authorized  to  deposit  the  $2000.00  witli  tlie  Clerk  of 
said  Court  and  asking  to  be  paid  $300.00  as  attorneys 
fees.  On  December  5th,  1932  said  Court  ordered  the 
deposit  to  be  made  subject  to  the  further  order  of 
that  Court,  and  further  set  down  the  separate  prayer 
of  Appellee  for  an  allowance  of  an  attorney  fee  for 
February  1st,  1933  and  directing  that  notice  be  sent 
by  the  Clerk  to  Appellant  by  registered  mail  of  the 
hearing. 

thereafter  motion  was  made  in  such  proceeding  to 
strike  the  petition  for  lack  of  jurisdiction  of  the  sub- 
ject matter  by  the  Probate  Court.  Such  motion  was 
overruled  by  the  Probate  Court  and  order  made  for 
the  payment  of  $300.00  for  attorneys  fees  to  Appel- 
lee. On  Appeal  from  that  order  to  the  Circuit  Court 
of  Sangamon  County  a  hearing  was  had  upon  tlie  said 
petition  and  an  answer  filed  by  the  Api)ellant  and  an 
order  entered  by  that  Court  allowing  payment  to  the 
Appellee  of  $.300.00  attorneys  fees  and  leaving  the  bal- 
ance of  the  funds  in  the  hands  of  the  Probate  Clerk. 
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Thereupon  Appellant  prosecuted  an  appeal  to  this 
Court  and  on  April  11th,  1934  this. Court  held  that  the 
lower  Court  had  no  jurisdictiou  of  said  petition  or  the 
subject  matter  thereof  and  reversed  the  final  order  of 
the  Circuit  Court  and  remanded  the  cause  to  the  Cir- 
cuit Court  with  directions  to  dismiss  the  petition  for 
want  of  jurisdiction.  Upon  mandate  being  filed  in  the 
Circuit  Court  the  petition  was  dismissed  on  Aue-ust 
21st,  1934. 

In  the  opinion  of  this  Court  on  the  prior  hearing  we 
held  that  the  Probate  Court  was  in  no  way  concerned 
with  the  dispute  that  had  arisen  between  the  Appel- 
lant and  the  Appellee  either  as  to  whether  he  was  em- 
ployed or  as  to  what  his  reasonable  compensation  for 
services  should  be.  Therefore,  upon  the  dismissal  of 
the  petition  in  Probate  Court  the  matter  was  left  in 
exactly  the  same  position  it  had  been  prior  to  the  filing 
of  such  petition  and  the  fund  of  $2000.00  was  dis- 
charged from  the  claim  of  Appellee  for  the  $300.00  hut 
leaving  the  question  of  Appellees  employment  and  the 
amount  of  his  compensation  still  undisposed  of.  Upon 
the  filing  of  the  mandate  from  this  Court  the  Appel- 
lant had  an  immediate  remedy  by  going  into  the  Pro- 
bate Court  with  a  petition  claiming  that  the  fund 
should  be  paid  over  to  her.  Since  the  Probate  Court 
had  in  its  exclusive  charge  the  administration  of  the 
Estate  and  all  of  the  assets  thereof  it  was  improper 
for  the  Appellant  to  bring  a  suit  in  the  Circuit  Court 
of  Sangamon  County  until  the  orders  of  the  Probate 
Court  with  reference  to  this  fund  had  been  completely 
disposed  of. 

The  replication  of  the  Appellant  therefore  to  the 
affirmative  defense  filed  by  Appellee  did  not  set  up 
facts  which  adequately  met  the  affirmative  defense,  or 
which  justified  the  conclusions  set  forth  in  the  reply. 
One  good  plea  in  bar  to  the  entire  action,  confessed  to 
be  true,  terminates  the  suit  and  defendant  is  entitled 
to  judgment.    Johnson  v.  Wright,  221  App.  6. 

We  do  not  feel  that  any  orders  entered  by  the  Pro- 
bate Court  of  Sangamon  County  after  the  beginning 
of  this  suit  are  subject  to  review  on  this  record. 

The  action  of  the  Circuit  Court  in  sustaining  the 
motion  to  dismiss  the  complaint  and  for  judgment  was 
proper  and  the  judgment  of  nil  capiat  and  for  costs 
entered  by  the  lower  court  should  be  affirmed. 

Affirmed. 

(Six  pages  in  original  opinion) 
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Appeal  from  County  Court  of  Macon  County. 

January  Term,  A.  D.  1935.        ^ioO      X.A.     033 

Gen.  No.  8892  Agenda  No.  16 

Mr.  Justice  Fulton  delivered  the  opinion  of  the 
Court. 

This  was  a  case  involving  the  trial  of  the  right  of 
property  in  the  County  Court  of  Macon  County,  be- 
tween the  Appellee  Lawrence  Coon  and  the  Appellant 
T.  W.  Doss.  At  the  conclusion  of  all  the  evidence  the 
Court  instructed  the  jury  to  find  the  issues  for  the 
Appellee  and  a  judgment  was  rendered  upon  such  ver- 
dict. This  appeal  is  prosecuted  to  reverse  such 
judgment. 

The  facts  show  that  on  August  9th,  1927,  one  Taylor 
Coon,  the  father  of  the  Appellee,  was  indebted  to  the 
Croninger  State  Bank  for  the  sum  of  $2000.00  and  on 
the  same  date  executed  and  delivered  to  said  bank  his 
note  for  that  amount  and  thereafter  made  certain  pay- 
ments thereon.  On  March  3rd,  1934  the  bank  sold  and 
assigned  the  said  note  to  the  Appellant  T.  W.  Doss. 
On  April  5th,  1934,  Appellant  caused  a  judgment  to 
be  entered  by  confession  on  said  note  in  the  Circuit 
Court  of  Piatt  County  for  the  sum  of  $904.45  being 
the  balance  then  remaining  due  on  said  note  and  an 
execution  was  duly  issued  on  said  judgment. 

On  June  30th  1934  the  Sheriff  of  Macon  County 
levied  upon  certain  personal  property  which  is  in- 
volved in  this  suit  as  the  property  of  said  Taylor 
Coon,  the  maker  of  said  note.  On  July  lltli,  1934  sta- 
tutory notice  was  served  by  the  Appellee  upon  the 
SheritT  for  the  trial  of  the  right  of  property. 

On  November  13th,  1930  Taylor  C^oon  sold  certain 
farm  implements  and  chattels  to  his  landlord  William 
L.  Alexander.  Afterward  on  the  same  day  and  date, 
Alexander  leased  his  farm  to  the  Appellee  and  sold 
him  the  same  chattels  now  in  question.  All  of  said 
chattels  have  been  in  possession  and  control  of  the 
Appellee  Lawrence  Coon  since  November  13tli,  1930. 

There  is  little  dispute  as  to  the  facts  in  tlie  case  but 
Appellant  contends  that  the  transfer  of  the  goods  and 
chattels  by  Taylor  Coon  to  William  L.  Alexander  on 
November  13th,  1930  was  in  violation  of  tlic  provisions 
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of  the  Bulk  Sales  Act ;  that  the  provisions  of  that  Act 
requiring  notice  to  creditors  was  not  complied  A\dth 
and  therefore  was  void  against  creditors  of  Taylor 
Coon.  The  question  arises  as  to  whether  or  not  T.  W. 
Doss,  the  Appellant,  as  the  assignee  of  the  Croningor 
State  Bank  could  assert  the  same  rights  as  the  original 
creditors  relative  to  the  sale  of  the  chattel  property 
involved  in  this  suit.  It  is  admitted  that  the  Appel- 
lant was  not  a  creditor  on  tlie  date  of  the  transfer. 
"The  Bulk  Sales  Act"  is  entirely  statutory;  is  in  dero- 
gation of  common  law;  highly  penal  in  its  nature  and 
therefore  must  be  strictly  construed.  The  language 
of  the  act  is,  "That  the  sale  ***  shall  be  fraudulent 
and  void  as  against  the  creditors  of  the  said  ven- 
dor ***"  We  believe  this  Statute  is  directed  to  the 
existing  creditors  at  the  time  of  the  transfer  and  that 
it  is  not  permissible  to  enlarge  or  expand  the  language 
of  the  Statute  to  mean  subsequent  creditors.  Tt  has 
been  held  by  our  Courts  that  a  Common  Law  assign- 
ment to  a  Trustee  for  the  benetit  of  Creditors  is  not 
included  within  the  scope  of  this  Act,  Tibbefs-Heiritt 
Grocery  Co.  v.  Cohen,  260  111.  App.  276,  nor  are  those 
holding  unliquidated  claims  or  tort  actions  or  uncer- 
tain or  contingent  claims  held  to  be  creditors  within 
the  meaning  of  the  Act.  Harry  B.  Sniead  Co.  v.  J. 
Oliver  Johnson,  262  111.  App.  385.  In  Tally  v.  Schoen- 
holz,  323  111.  232  it  was  held  that  a  chattel  mortgage 
does  not  come  within  the  Act. 

It  is  our  opinion  that  the  Act  was  passed  for  the 
benefit  of  and  to  protect  existing  creditors  at  the  time 
of  the  transfer  so  that  they  could  assert  their  rights 
in  the  property  promptly  as  against  fraudulent  trans- 
fers. There  is  nothing  in  this  record  which  indicates 
that  the  transfers  from  Taylor  Coon  to  William  L. 
Alexander  and  by  him  to  Lawrence  Coon  were  not  bona 
fide.  The  Appellant  in  this  case  purchased  the  note 
upon  which  the  judgment  is  based  along  witli  a  num- 
ber of  other  notes  from  the  Croninger  State  Bank 
nearly  three  and  one  half  years  after  the  transfer  to 
Appellee.  We  cannot  believe  that  the  Bulk  Sales  Act 
was  intended  to  or  does  protect  stale  claims  of  this 
character  in  the  hands  of  Assignees  and  tliat  therefore 
the  action  of  the  County  Court  of  Macon  County  in 
directing  a  verdict  in  favor  of  the  Appellee  was  cor- 
rect and  in  conformity  with  the  law  and  the  facts. 

Judgment  of  the  lower  Court  is  therefore  affirmed. 

Jndgmen t  affirm eil. 
(Three  pages  in  original  opinion) 

(47313— 4-35)      H, 


i.^.xyU'^i— ^^ 


U 


ilc.S^'''M  ■■'uO 


Published  in  Abstract 


Ray  Morgan  and  Blanche  Morgan,  Appellees,  v.  Louis 
F.  Brumer,  Appellant. 

Appeal  from  Circuit  Court  of  Tazewell  County. 

October  Term,  A.  D.  1934.         ^    Cj    U 


Gen.  No  8854 


Agenda  No.  18 


Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

Ray  and  Blanche  Morgan  commenced  a  replevin  suit 
before  W.  H.  Williams,  a  justice  of  the  peace,  on  March 
9,  1933,  against  Louis  F.  Brumer,  to  recover  posses- 
sion of  a  radio  to  which  they  claimed  ownership,  and 
which  they  claimed  was  wrongfully  detained  by  Bru- 
mer. "When  the  writ  was  served  on  him  he  gave  a 
forthcoming  bond  and  retained  possession  of  the  prop- 
erty. The  cause  was  originally  set  before  the  justice 
of  the  peace  on  March  14,  1933,  and  was  continued 
first  to  March  18th  and  later  to  March  22,  1933,  at 
which  time  the  defendant  made  a  "special  and  limited 
appearance  for  questioning  jurisdiction  of  the  court. 
Motion  denied."  Witnesses  were  sworn  and  testi- 
mony heard,  and  the  matter  taken  under  advisement 
until  March  24,  1933,  at  which  time  the  justice  entered 
judgment  for  return  of  the  radio  in  question,  and  $15 
attorney's  fees.  From  this  judgment  the  defendant- 
appellant  appealed  to  the  Circuit  Court  of  Tazewell 
County,  and  filed  his  bond  in  apt  time.  A  transcript 
was  filed  on  April  10,  1933,  as  follows : 


"State  of  Illinois, 
County  of  Tazewell 


J 


"In  Justice's  Court,  Before  AV.  H.  Williams, 
Justice  of  the  Peace.  Ray  Morgan  and  Blanclie 
Morgan  v.  Louis  F.  Brumer,  Action,  Replevin ; 
Demand,  $150.00. 

"Writ  issued  March  9,  1933,  returnable  March 
14,  1933,  9  a.  m.,  and  delivered  to  A.  J.  Gschwend 
to  serve,  March  9,  1933,  returned  by  Constable  A. 
J.  Gschwend:" 
Then  follows  recitals  as  to  the  giving  of  the  forthcom- 
ing bond  by  the  defendant,  the  special  and  limited  ap- 
pearance of  the  defendant,  the  entering  of  judgment, 
the  fixing  of  the  appeal  bond  and  approval  of  same, 
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and  assessing  the  costs ;  concluding  Avitli  the  certiticate 
of  the  justice  of  the  peace  which  is  as  follows : 

"State  of  Illinois,    | 
Tazewell  County       '  '^^• 

"I,  W.  H.  Willianas,  a  Justice  of  the  Peace  in 
and  said  county,  do  hereby  certify,  that  the  fore- 
going is  a  true  and  correct  transcript  of  the  judg- 
ment given  by  me  in  the  above-entitled  suit,  and 
that  said  transcript,  and  the  papers  herewith  ac- 
companying, being  six  in  number,  and  numbered 
one  to  six,  inclusive,  contain  a  full  and  perfect 
statement  of  all  the  proceedings  before  me,  in  the 
above-entitled  cause. 

"In  witness  whereof,  I  have  hereunto  set  my 

hand  and  seal,  this  7th  day  of  April,  A.  D.  1933. 

W.  H.  Williams  (Seal),  Justice  of  the  Peace." 

The  exact  wording  of  the  transcript  is  not  set  out 

out  as  there  is  no  controversy  except  as  to  whether  or 

not  an  affidavit  for  replevin  was  filed  before  the  writ 

was  issued. 

On  May  10,  1934,  the  defendant-  appellant  entered 
his  limited  and  special  appearance  in  writing  in  the 
Circuit  Court,  together  with  a  motion  to  quash  the  writ 
of  replevin  and  to  dismiss  the  suit  for  the  reasons:  (1) 
That  the  transcript  did  not  show  affirmatively  that 
the  justice  of  the  peace  had  jurisdiction  of  said  cause ; 
(2)  That  the  judgment  of  the  justice  of  the  peace  was 
not  a  judgment  and  was  illegal,  ambiguous,  uncertain, 
and  entirely  void;  (3)  That  the  certificate  attached  to 
the  transcript  recited  that  the  transcript  was  a  full 
and  perfect  statement  of  all  the  proceedings  had  be- 
fore the  justice  of  the  peace;  (4)  That  the  justice  of 
the  peace  who  entered  the  purported  judgment  had  no 
jurisdiction  of  either  the  subject  matter  or  the  persons. 
On  May  10,  1934,  the  Circuit  Court  of  Tazewell 
County  denied  the  motion  to  quash  the  writ  and  dis- 
miss the  cause,  to  which  the  defendant-appellant  ex- 
cepted. By  leave  of  court  plaintiffs,  on  May  10,  1934, 
filed  an  amended  transcript  on  appeal,  in  substance  as 
follows : 

"AMENDED  TRANSCKIPT.  WRIT  OF  RE- 
PLEVIN. 

"May  10,  1934.  Docket  amended  to  speak  the 
truth  as  follows:  March  9,  1933,  affidavit  for  re- 
plevin filed  as  required  by  law.  Writ  issued  March 
9,  1933,  ordered  and  issued  returnable  ]\Iarch  14, 
1933,  at  9  o'clock  a.  m.  and  delivered  to  A.  J. 
Gschwend,  constable,  to  serve  March  9,  1933." 
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Then  follow  recitals  as  to  the  giving  of  the  forth- 
coming bond,  and  so  forth,  substantially  in  the  same 
words  as  in  the  original  transcript,  concluding  with  the 
certificate  of  the  justice  of  the  peace  which  is'  as 
follows : 

"State  of  Illinois,  ] 

\  ss. 
Tazewell  County.     J 

"I,  W.  H.  Williams,  a  Justice  of  the  Peace  in 
and  for  said  county,  do  hereby  certify  tliat  the 
foregoing  is  a  true  and  correct  transcript  of  the 
judgment  given  by  me  in  the  above-entitled  suit, 
and  that  said  transcript  and  the  papers  herewith 
accompanying,  being in  number,  and  num- 
bered from  one  to ,  inclusive,  contain  a  full 

and  perfect  statement  of  all  the  proceedings  be- 
fore me  in  the  above-entitled  cause. 

"In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  seal  this  10th  dav  of  Mav,  A.  D.  1934.  " 
W.  H.  Williams. 

Justice  of  the  Peace. 
(Seal)" 
On  May  15,  1934,  defendant-appellant  entered  a  spe- 
cial and  limited  appearance  and  motion  to  quash  serv- 
ice of  the  writ  and  to  quash  the  amended  transcript, 
dismiss  said  cause,  and  tax  costs  against  the  plaintiffs, 
for  the  following  reasons:  (1)  That  the  amended 
transcript,  filed  May  10,  1934,  is  not  a  correct  tran- 
script; (2)  That  the  amended  transcript  shows  that 
the  original  docket  entries  had  been  altered  and 
changed  on  May  10,  1934;  (3)  That  the  entries  made 
in  the  docket  of  the  justice  on  May  10,  1934,  were  made 
without  notice,  knowledge,  or  consent  of  the  defendant- 
appellant;  (4)  That  the  justice  had  no  authority  to 
alter,  change  or  amend  his  docket  entries;  (5)  That 
the  original  transcript  contained  a  correct  record  of 
the  entries  on  the  docket  of  the  justice  at  the  time  it 
was  certified  by  the  justice;  (6)  That  neither  the  orig- 
inal nor  the  amended  transcript  show  that  a  proper 
affidavit  for  replevin  was  ever  filed  with  the  justice. 
The  Circuit  court  denied  the  above  motion,  to  which 
order  defendant-appellant  excepted  and  elected  to 
stand,  and  not  to  plead  over.  On  May  16,  1934.  on 
hearing  by  the  court,  the  defendant-appellant  being  in 
default  for  want  of  a  plea,  evidence  was  heard,  and 
the  court  found  the  issues  for  the  plaintiffs,  assessed 
the  plaintiffs'  damages  at  the  sum  of  $45,  and  that  the 
plaintiffs  have  return  of  the  property  replevied,  and 
entered  judgment  as  follows:  "Therefore  it  is  con- 
sidered by   the   Court   that    the   property   replevined 
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herein  bj'  virtue  of  the  writ  of  replevin  issued  in  said 
cause  be  returned  to  the  said  plaintiffs  and  that  a  writ 
of  retorno  habendo  do  issue  herein  for  the  return  of 
said  property  and  that  the  plaintiffs  do  have  and  re- 
cover of  and  from  the  defendant  Louis  F.  Brumer 
their  said  damages  of  $45.00  in  form  as  aforesaid  by 
the  Court  assessed,  together  with  their  costs  and 
charges,  in  this  behalf  expended,  and  have  execution 
therefor. ' ' 

Defendant-appellant  excepted  to  the  entering  of  the 
above  order  and  judgment,  and  from  said  order  and 
judgment  has  prosecuted  his  appeal  to  this  Court.    He 
contends  that  the  trial  court  erred,  first,  in  overruling 
defendant-appellant's  motion  to  quash  the  writ  of  re- 
plevin  and  dismiss   the   case;   second,   in   overruling 
defendant-appellant's  motion  made  after  the  filing  of 
the  purported  amended  transcript  to  quash  the  writ  of 
replevin  and  dismiss  the  case;  third,  in  refusing  to 
quash  the  writ  and  dismiss  the  case,  and  in  entering 
judgment  against  defendant-appellant  for  the  return 
of  the  property  replevied,  and  for  damages  and  costs. 
Anypersonbringingan  action  in  replevin  shall  befoi-e 
the  writ  issues  file  with  the  justice  of  the  peace  before 
whom  the  suit  is  commenced  an  affidavit  showing  that 
the  plaintiff  in  such  action  is  the  owner  of  the  property 
described  in  the  writ  and  about  to  be  replevied  or  that 
he  is  then  lawfully  entitled  to  possession  thereof,  and 
that  the  property  is  wrongfully  detained  by  the  defend- 
ant.     (Smith-Hurd    Illinois    Revised    Statutes    1933. 
Chap.  119,  Section  4.)    Thus,  the  filing  of  the  requisite 
affidavit  prior  to  the  issuance  of  the  writ  is  jurisdic- 
tional, and  if  this  were  not  done  the  justice  of  the  peace 
never  had  jurisdiction  of  the  subject  matter  of  this  suit 
in  replevin.    If  the  justice  of  the  peace  had  no  juris- 
diction of  this  replevin  suit  the  Circuit  Court  on  appeal 
had  none.     {Evans  v.  Bouton  85  111.  579;  Ahhott  v. 
Kruse  37  111.  App.  549.)     However,  on  appeal  in  the 
Circuit  court,  "it  is  the  duty  of  the  court  to  hear  the 
evidence,  without  reference  to  the  justice's  docket,  and 
to  render  judgment  in  the  case,  unless  from  the  evi- 
dence it  appears  the  justice  had  no  jurisdiction  of  the 
subject  matter."     Swinglcy  v.  Hayncs,   22   111.   214. 
Rogers  v.  Blanchard,  2  Gilm.  R.  335;  Ballard  v.  Mc- 
Cartij,  11  111.  R.  '501;  Vaughan  v.  Thompson,  15  111.  R. 
39.    In  determining  whether  or  not  the  justice  of  tlie 
peace  had  jurisdiction  the  trial  court  need  not  look  to 
the  justice's  transcript  alone  but  may  and  should  con- 
sider the  proceedings  before  the  justice  and  all  the 
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papers  certified  by  him  accompanying  the  transcript. 
{Evans  v.  Bouton,  supra).  We  direct  attention  to  the 
fact  that  in  the  certificates  of  the  justice  to  the  original 
transcript  he  certifies  that  accompanying  the  trans- 
cript are  six  papers  numbered  1  to  6,  inchisive.  No- 
where in  the  abstract,  nor  in  the  original  record  is  any 
mention  made  of  these  six  papers.  These  papers  were 
certified  by  the  justice  of  the  peace  no  doubt  in  accord- 
ance with  the  provisions  of  the  statute  regarding  ap- 
peals from  justices  of  the  peace  and  police  magistrates 
to  the  circuit  or  county  courts.  (Smith-Hurd  Illinois 
Revised  Statutes  19.S3.  Chap.  79,  Section  116)  In  the 
absence  of  proof  to  the  contrary  we  assume  that  these 
papers  were  filed  with  the  clerk  of  the  Circuit  Court, 
and  that  among  them  was  the  affidavit  upon  which  the 
replevin  writ  was  issued.  This  is  borne  out  by  the 
statement  of  counsel  for  defendant-appellant,  on  page 
3,  of  his  brief,  in  his  comment  on  the  amended  trans- 
cript, wherein  he  says:  "Said  amended  transcript  is 
not  accompanied  by  any  documents  or  other  papers 
filed  before  said  Justice  of  the  Peace."  An  inspection 
of  the  certificate  of  the  justice  of  the  peace  to  the 
amended  transcript  shows  that  the  justice  of  the  peace 
did  not  fill  in  the  blanks  setting  out  any  papers  accomp- 
anying the  amended  transcript.  This  was  no  doubt 
true  because  all  the  documents,  being  numbered  from 
one  to  six,  inclusive,  as  set  forth  in  the  certificate  to 
the  original  transcript  had  been  previously  filed  with 
the  clerk. 

Every  presumption  favors  the  correctness  of  the  de- 
cision of  the  trial  court,  and  we  will  presume,  in  the 
absence  of  any  showing  to  the  contrai-y,  that  among 
the  papers  certified  to  the  Circuit  court  by  the  justice 
of  the  peace,  together  with  his  original  transcript  was 
the  affidavit  in  question,  showing  that  the  same  was 
filed  prior  to  the  issuance  of  the  writ  of  replevin.  The 
court  had  the  right  to  consider  the  affidavit  together 
wdth  the  transcript,  and  therefrom  determine  whether 
or  not  the  justice  of  the  peace  had  jurisdiction  of  this 
suit,  and  having  so  determined  that  he  had,  the  trial 
court  correctly  overruled  the  defendant-iappeUant's 
motion  to  dismiss  the  suit.  This  presumption  is  fur- 
ther borne  out  by  the  fact  that  the  certificate  made  by 
the  clerk  to  the  record  does  not  certify  that  the  same 
is  a  complete  transcript  of  the  record  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  Tazewell  county.  As 
a  matter  of  fact  the  word  "exhibits"  is  stricken  out  of 
the  certificate  and  none  of  the  evidence  is  included, 
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although  the  record  affirmatively  shows  that  evidence 
was  heard,  and  that  the  court  based  his  judgment  on 
such  evidence. 

After  defendant-appellant's  motion  to  quash  the 
writ  and  dismiss  the  cause  on  account  of  an  alleged 
defect  in  the  original  transcript  was  denied,  plaintiffs, 
by  leave  of  court,  tiled  an  amended  transcript.  This 
amended  transcript  shows:  "May  10,  1934.  Docket 
amended  to  speak  the  truth  as  follows :  March  9,  1933, 
affidavit  for  replevin  filed  as  required  by  law."  The 
transcript  then  proceeds  with  recitals  substantially  the 
same  as  contained  in  the  original  transcript. 

Defendant-appellant  insists  that  the  justice  of  the 
peace  had  no  right  or  authority  to  amend  his  docket 
after  he  entered  judgment,  and  that  the  trial  court 
committed  error  in  permitting  this  to  be  done.  Coun- 
sel cites  in  support  thereof  the  cases  of  St.  L.  B.  &  S. 
By.  Co.  V.  Gundlach,  69  111.  App.  192;  Merritt  v.  Yates, 
71  111.  636,  wherein  it  is  held  that  "To  allow  a  justice 
to  make  alterations  and  changes  in  his  record,  at  will, 
and  according  to  his  whim,  would  be  fraught  with  evil 
and  wrong  and  thus  would  be  oppressive."  With  such 
a  holding  we  are  in  hearty  accord,  but  we  believe  it  is 
permissible  for  the  justice  of  the  peace,  like  a  court 
of  record,  to  correct  his  records  at  any  time  where 
there  is  sufficient  memoranda  to  clearly  indicate  that 
the  justice's  record  was  in  error  or  incomplete.  This 
change  was  no  doubt  made  upon  an  inspection  of  the 
affidavit  itself,  and  it  was  proper  for  the  trial  court 
with  knowledge  of  these  facts  to  permit  the  amended 
transcript  to  be  filed.  We  further  believe,  inasmuch 
as  we  have  previously  held  that  the  trial  court  had 
sufficient  evidence  before  it  to  determine  that  the  jus- 
tice of  the  peace  had  jurisdiction  of  this  case  before 
the  amended  transcript  was  filed,  that  the  filing  of  the 
amended  transcript  in  no  event  would  constitute  re- 
versible error. 

This  disposes  of  all  of  the  contentions  raised  by 
counsel  for  the  defendant-appellant,  except  as  to  the 
judgment  entered  by  the  trial  court.  We  have  decided 
that  the  trial  court  had  jurisdiction  of  the  parties  and 
of  the  subject  matter.  Defendant-appellant  elected  to 
stand  by  his  motion  to  quash  the  writ  and  dismiss  the 
case,  which  had  been  properly  overruled.  Evidence 
was  then  heard  by  the  court,  no  part  of  which  is  be- 
fore this  Court.  The  court  found  the  issues  for  the 
plaintiffs,  and  assessed  plaintiffs'  damages  at  $45,  or- 
dered that  plaintiffs  have  return  of  the  properly  re- 


I:  .M...V.   )>ii\(!  u    jny  /■: 


t'   I,'.  .■ 

-.■   '■'■t     ■"' 


Page  7  Gen.  No.  8854 

plevied  and  that  a  writ  of  retorno  habendo  issue ;  that 
costs  be  taxed  against  defendant-appellant,  and  that 
plaintiffs  have  execution  therefor.  In  the  absence  of 
a  transcript  of  evidence  which  the  trial  court  heard  it 
will  be  presumed  bj'  this  Court  that  the  evidence  was 
suflScient  to  justify  the  finding  of  the  court,  and  the 
judgment  thereon.  For  the  reasons  heretofore  set  forth 
the  judgment  of  the  trial  court  is  affirmed. 

Judgment  Affirmed. 

(Eleven  pages  in  original  opinion) 
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Herbert  Planes,  Appellee,  v.  Carl  J.  Loeseke,  Executor 

of  the  Last  Will  and  Testament  of  HenryPleines, 

Deceased,  Appellant. 

Appeal  from  Circidt  Court  of  Tascnell  Couniij. 

January  Term,  A.  D.  1935.       4^    ^'^^    0      I     A        1^  Q  Q  ^ 

Gen.  No.  8858  Agenda  No.  3 

Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  cause  arose  out  of  five  sets  of  claims  filed  b}^ 
Herbert  Pleines  against  the  estate  of  his  father,  Henry 
Pleines,  Sr.,  deceased,  amounting  to  $6,274.11  in  the 
County  Court  of  Tazewell  County,  in  Probate.  Henry 
Pleines,  Sr.,  died  testate  December  1,  1930,  at  the  age 
of  74.  He  was  survived  by  his  three  sons,  Hugo. 
Herbert  and  Henry,  Jr.  At  the  time  of  his  decease  he 
was  seized  of  360  acres  of  land,  which  at  the  time  of 
his  demise  was  being  operated  by  his  two  oldest  sons, 
Hugo  farming  160  acres  and  Herbert  farming  the  home 
place  consisting  of  200  acres.  Henry  Pleines,  Sr.,  had 
lost  his  wife  several  years  before  his  decease,  and  was 
living  mth  his  youngest  son,  Henry,  Jr.,  on  the  home 
place.  His  sister-in-law,  a  Mrs.  Zimmerman,  kept 
house  for  them  in  the  homestead.  Herbert  lived  in  a 
bungalow  on  the  200  acres  south  of  the  homestead, 
and  Hugo  on  the  160  acre  farm  which  he  operated  not 
far  from  the  home  place.  At  the  date  of  Henry  Pleines, 
Sr. 's  death  a  120  acre  tract  of  the  home  place  was 
unencumbered,  80  acres  of  the  home  place  was  encum- 
bered with  a  $3,500  mortgage,  and  the  160  acre  tract 
occupied  by  Hugo  was  encumbered  with  an  $8,500 
mortgage.  By  his  will  Henry  Pleines,  Sr.,  deceased, 
gave  his  oldest  son,  Hugo,  the  north  80  acres  of  the 
place  which  he  then  occupied,  and  to  Herbert,  the  next 
oldest  son,  the  south  80  acres  of  the  farm  occupied 
by  Hugo,  and  80  acres  of  the  home  place  with  tlie  right 
given  to  Herbert  to  remove  his  dwelling  and  Imildings 
across  the  road  to  the  land  devised  to  him.  These  de- 
vises were  to  be  subject  to  the  existing  mortgages. 
The  youngest  son,  Henry,  Jr.,  was  given  the  remain- 
ing 120  acre  tract  of  the  home  place,  wliich  was  unen- 
cumbered, together  with  certain  personal  property,  bnt 
the  devise  to  him  was  charged  with  the  obligation  of 
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paying  the  indebtedness  of  the  estate  and  the  costs  of 
administration  Avhich,  according  to  stipulation,  con- 
sisted of  chiims  tiled  in  the  amount  of  $8,026.49,  ex- 
clusive of  the  costs  of  administration  and  exclusive  of 
the  claims  of  Herbert  Pleines  in  the  amount  herein- 
above set  forth. 

The  defendant-appellant,  Carl  Loeseke,  a  brother- 
in-law  of  Henry  Pleines,  Sr.,  deceased,  was  appointed 
executor  under  the  will  of  the  deceased,  and  qualitied. 
Several  weeks  after  the  demise  of  Henry  Pleines,  Sr., 
an  apparent  disagreement  developed  between  his  sons. 
Hugo  was  indebted  to  his  father  for  about  $4,500,  for 
help  given  in  paying  certain  debts,  and  for  setting  him 
up  in  the  farming  business.  Herbert  who  for  some 
time  had  operated  the  home  place  claimed  that  he  was 
to  farm  the  land  and  his  father  was  to  pay  for  the 
seed,  legumes,  purchase  a  tractor,  pay  for  an  extra 
man,  provide  machinery  for  Herbert  to  work  with,  to- 
gether with  gas  and  horses,  for  which  Herbert  was  to 
receive  one-third  of  the  increase  and  crop,  and  his 
father  two-thirds.  After  the  appointment  of  the  ex- 
ecutor Herbert  refused  to  give  him  a  partnership  ac- 
counting, or  to  make  a  settlement  with  him,  or  to  give 
up  the  horses,  cattle  and  machinery  which  he  had,  and 
further  refused  to  turn  over  certain  of  his  father's 
papers.  Subsequently  Hugo  joined  Herbert  in  filing 
a  bill  in  the  Circuit  Court  of  Tazewell  County  to  con- 
test their  father's  will,  which  bill  was  later  dismissed, 
which  suit  further  evidenced  their  dissatisfaction  as 
to  the  property  which  they  had  received.  The  horses 
in  question,  claimed  by  Herbert  to  be  nine  in  number, 
were  inventoried  by  the  executor.  Later  Herbert 
claimed  the  horses  as  his  own,  though  he  had  listed 
them  with  the  tax  assessor  for  two  previous  years  as 
his  father's  property.  Just  before  the  expiration  of 
the  j^ear  for  tiling  claims  Herbert  tiled  his  claim 
against  his  father's  estate  for  the  amount  of  $6,274.11, 
claiming  advancements  made  by  him  on  behalf  of  Iiis 
father  for  lumber  and  glass,  tractor  and  machine  re- 
pairs, hospital  bills,  telephone,  seed,  newspaper,  pro- 
visions, seed  corn  testing,  corn  shelling,  veterinary 
bills,  repairs  to  implements,  for  money  loaned  in  the 
amount  of  $1,450,  pasture,  cattle,  shipping  expense  of 
cream,  hay  and  straw,  feed  for  his  father's  horses  for 
the  years  1924  to  1930,  with  interest  on  the  latter 
item,  totalling  $3,779.44.  The  $1,450  item  he  claimed 
to  be  for  money  loaned  for  the  purchase  of  trad  or, 
and  plow  for  the  sum  of  $550,  and  to  pay  part  of  llie 
cost  of  building  his  house,  in  the  amount  of  $900.   Some 
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of  these  items  were  al)andoned  upon  hearing  because 
of  failure  of  proof.  The  executor  tiled  a  petition  for 
a  citation  against  Herbert  Pleines  in  the  County  Court 
for  the  claimant  herein  to  account  for  property  of  the 
estate  which  it  was  alleged  he  had  converted  and  re- 
fused to  deliver  to  the  executor,  and  for  an  accounting 
for  cream  checks,  proceeds  from  sale  of  cattle,  horses, 
crops,  and  other  items  belonging  to  the  estate.  The 
County  Court  heard  the  five  claims,  and  allowed  the 
sum  of  $257.69  to  the  claimant,  and  awarded  to  the 
executor  the  horses  and  other  chattels  mentioned  in 
the  citation.  The  claimant,  Herbert  Pleines,  appealed 
to  the  Circuit  Court,  in  two  separate  appeals,  one  on 
the  claims,  and  the  other  relative  to  the  citation.  On 
this  appeal  the  executor  asked  to  consolidate  the 
causes,  which  motion  the  court  denied.  A  motion  was 
then  filed  asking  leave  of  setoff  instanter,  and  this 
was  allowed  to  the  executor.  Whereupon  all  phases 
of  the  claim  and  all  questions  concerning  the  ]iroperty 
of  the  estate  claimed  to  have  been  converted  by  Her- 
bert were  heard  before  a  jury  who  returned  a  verdict 
in  the  amount  of  $2,682.22.  The  claimant,  Herbert 
Pleines,  failed  to  have  his  claims  offered  in  evidence 
on  an  appeal  to  the  Circuit  Court,  and  failed  to  have 
them  set  forth  in  the  transcript  of  the  proceedings  on 
the  appeal  from  the  County  Court.  An  objection,  and 
motion  in  arrest  of  judgment,  were  filed  by  the  exe- 
cutor after  the  verdict,  alleging  that  the  claims  filed 
in  the  County  Court  constituted  the  basis  of  liability 
of  the  estate  and  that  as  there  was  no  legal  basis  for 
the  verdict  because  the  claims  Avere  not  before  either 
the  court  or  the  jury.  This  motion  was  denied.  The 
court  then  allowed  a  motion  of  the  claimant  granting 
leave  to  the  County  Clerk  to  file  an  additional  tran- 
script instanter,  to  supply  the  record  with  the  claims 
in  question,  to  which  motion  the  defendant  excepted. 
A  motion  was  then  made  for  a  new  trial  by  the  defend- 
ant-appellant, and  the  court  suggested  that  the  ])lain- 
tiff-appellee  remit  $67.5.58  from  the  verdict,  which 
plaintiff  accepted.  The  motion  for  new  trial  was 
overruled,  and  judgment  entered  l>y  tlie  trial  court  in 
the  amount  of  $2,006.64-,  and  costs,  lo  be  paid  in  due 
course  of  administration  of  the  estate.  It  is  from  this 
judgment  that  this  appeal  is  taken  by  the  executor. 

The  credit  for  cattle  admittedly  sold  by  Herbert,  to- 
gether with  milk,  soy  beans,  and  machinery  converted 
by  him  amounts  to  $1,?!72.68.  This  amount  is  appar- 
ently undisputed,  and  is  admittedly  the  estate's  prop- 
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erty.  The  court  took  the  i)osition  that  regarding  the 
evidence  most  favorably  for  the  claimant  he  would  be 
entitled  to  a  total  sum  of  $3,015.82;  that  the  defendant- 
appellee  was  entitled  to  a  credit  of  $1,008.18,  and 
therefore,  fixed  the  remittitur  in  the  amount  of  $675.58, 
by  deducting  what  the  court  believed  due  the  claimant 
from  the  verdict  returned  by  the  jury. 

In  an  action  such  as  the  one  at  bar  the  burden  is  upon 
the  claimant  to  show  the  nature  and  amount  of  his 
claim,  by  a  preponderance  of  the  evidence.  Edwards 
V.  Harness  87  111.  App.  471.  The  claimant  herein, 
Herbert  Pleines,  in  order  to  establish  his  alleged  claim 
caused  to  be  introduced  in  evidence  a  series  of  checks 
showing  payment  for  various  items  which  constitute 
a  part  of  his  claim.  The  record  shows  that  witnesses 
testified  that  these  items  were  paid  them  by  the  claim- 
ant and  by  the  checks  introduced  in  evidence,  these 
items  being  variously  for  repairs  to  machinery,  gas 
and  oil,  grinding  feed,  cemetery  dues,  newspaper,  tele- 
phone, hauling  soy  beans,  and  the  like.  They  were 
Herbert  Pleines'  checks,  signed  by  him  and  delivered 
by  him  for  items  which  he  had  ordered,  or  services 
which  were  rendered  to  him.  There  is  nothing  in  the 
evidence,  however,  so  far  as  this  court  can  determine 
from  the  record  that  tends  to  show  how  Henry  Pleines, 
deceased,  was  connected  with  these  transactions.  We 
do  not  see  how  the  checks  introduced,  or  the  testimony 
concerning  them  can  bo  construed  to  evidence  a  del)t 
of  Henry  Pleines,  deceased,  to  his  son,  Herbert,  with- 
out some  further  evidence  to  support  the  contention 
showing  a  definite  connection  between  these  expendi- 
tures, and  the  alleged  agreement  between  Herbert 
Pleines,  and  his  father.  The  claims  based  on  these 
checks  were  allegedly  for  items  that  Herbert's  father 
had  agreed  to  assume  in  their  partnership  arrange- 
ment, but  there  is  nothing  directly  to  show  that  this 
is  true.  In  the  case  of  MacKenzie  v.  Barrett,  148  111. 
App.  414,  a  claimant  against  an  estate  attempted  to 
show  an  obligation  of  a  deceased  to  him  for  money 
loaned  by  reason  of  checks  made  payable  to  the  de- 
ceased. The  court  in  that  case  held  that  "A  check  on 
a  bank  is  not  evidence  of  the  indebtedness  of  the  payee 
to  the  drawer  of  the  check.  On  the  contrary,  it  is 
evidence  of  the  indebtedness  of  the  drawer  to  the 
payee."  Thus,  in  the  instant  case  the  effect  of  the 
checks  of  themselves,  can  only  be  to  show  an  indebted- 
ness owing  by  Herbert  Plaines  to  the  persons  to  whom 
the  checks  were  made  payable.  If  there  had  been  a 
book  of  account  which  the  testimony  of  Mrs.  Zimmer- 
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man  indicates  was  in  existence  at  the  time  settlements 
were  made  between  Herbert  and  his  fatlier,  to  support 
the  chums  made  by  him  in  connection  with  the  pay- 
naent  by  check  it  might  be  said  that  it  wouki  constitute 
the  comiecting  link  between  the  indebtedness  of  Her- 
bert's father  to  him  and  the  payments  made  bv  Her- 
bert, and  further,  except  in  cases  of  monev  loaned, 
this  book  of  account  would  have  been  admissible  to 
show  the  items  expended  by  Herbert  for  these  various 
Items  allegedly  in  connection  with  the  partnership 
agreement  between  himself  and  his  father.  Estate  of 
Marline,  233  111.  App.  94.  The  book  of  account  referred 
to  was  not  introduced  in  evidence,  and  no  other  written 
memoranda  of  any  kind  was  produced  to  support  tlie 
claims  made  concerning  the  checks.  Two  of  the  items 
for  which  claim  is  made  were  $900  used  in  building 
the  house  for  Herbert  Pleines  and  $550  used  in  the 
purchase  of  tlie  tractor  and  plow,  both  of  which  items 
Herbert  Pleines  claimed  he  loaned  to  his  father  for 
the  above  purposes.  The  witness  Hugo  Pleines  ad- 
mitted that  his  father  borrowed  and  paid  back  these 
items  by  a  banking  transaction.  This  testimony  is 
corroborated  by  the  cancelled  notes  marked  paid  at 
the  bank. 

In  this  case  there  is  also  testimony  to  show  that 
Herbert  Pleines  and  his  father  made  annual  settle- 
ments. This  is  furnished  by  Mrs.  Zimmerman,  the 
housekeeper  for  Henry  Pleines,  Sr.,  deceased,  who  tes- 
titied  that  Herbert  came  to  the  house  with  his  book 
of  account  which  lie  and  his  father  went  over.  It  is 
also  shown  by  the  testimony  of  the  operators  of  grain 
elevators  who  testified  to  settlements  of  grain  accounts 
when  crops  were  sold  and  that  they  were  divided  two- 
thirds  to  the  father  and  one-third  to  the  son.  This  is 
also  corroborated  by  Herbert  Pleines  himself  who  tes- 
tified that  he  had  heard  the  testimony  of  his  brother 
and  J\Irs.  Zimmerman,  with  reference  to  his  coming  to 
his  father's  house  to  have  settlements,  and  that  he  had 
various  settlements  with  him.  Certainly  this  testi- 
mony must  have  some  significance,  and  we  are  led  to 
inquire  why  many  of  the  items  for  which  Herbert 
Pleines  has  filed  his  claim  were  not  included  in  these 
settlements. 

It  has  been  held  that  an  adjustment  and  st'tUt'inenl 
of  accounts  between  parties  affords  evidence  that  all 
items  properly  chargeable  at  the  time  have  been  in- 
cluded. While  it  is  true  tiiat  it  is  not  conclusive,  still 
it  requires  clear  and  convincing  proof  tliat  items  proj)- 
erly  chargeal)le  have  been  unintcnf idually  omitted  liy 
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the  person  who  is  seeking  to  recover.  Bull  v.  Harris, 
31  111.  487;  Straubher  v.  Mohler,  80  111.  21;  Hodge 
V.  Boijnton,  16  111.  App.  525.  So,  in  the  instant  case, 
while  it  maj'  be  said  that  the  exact  settlements  which 
were  made  from  time  to  time  are  not  clearly  set  out, 
yet  there  is  evidence  of  settlements,  and  the  items  or 
part  of  them  for  which  the  claimant  seeks  to  recover 
were  such  as  should  have  properly  been  settled  at  those 
times,  and  it  is  not  shown,  in  our  opinion,  by  any  clear 
and  convincing  proof  that  those  items  in  this  case  were 
unintentionally  omitted. 

The  attempt  of  the  claimant  here  to  establish  his 
claims  except  as  to  the  items  for  which  checks  are 
shown  rests  entirely  upon  the  testimony  of  his  brother 
Hugo.  An  examination  of  this  testimony  reveals  many 
contradictions,  and  a  great  deal  of  indefiniteness  upon 
the  part  of  the  witness.  It  is  likewise  clear  that  Hugo 
had  a  definite  interest  in  seeing  that  his  brother  Her- 
bert was  successful  in  establishing  his  alleged  claims. 
The  record  shows  that  when  he  was  asked  if  he  had 
not  testified  in  the  County  Court  that  he  had  an  in- 
tei'est  in  the  outcome  of  this  action  in  the  trial  court 
he  replied  that  he  would  not  say  that  he  had  not  made 
such  an  answer.  It  is  also  noteworthy  that  the  portion 
of  the  property  which  was  devised  to  Henry,  Jr.,  was 
subject  to  the  payment  of  the  claims  allowed  against 
the  estate;  that  Hugo  could  not  suffer  from  an  allow- 
ance of  Herbert's  claim  and  Herbert  would  definitely 
benefit  from  it.  It  would,  therefore,  appear  that  Hugo 
was  prejudiced  in  favor  of  the  claimant,  a  fact  which 
we  feel  must  be  taken  into  account.  It  is  the  well  set- 
tled law  of  this  State  that  the  judgment  of  the  jury 
as  to  the  credibility  of  witnesses,  which  is  their  pecu- 
liar province,  will  not  be  allowed  to  stand  if  it  appears 
to  be  clearly  unreasonable  {Bunn  v.  Third  Nat.,  38 
111.  App.  76)  or  where  the  preponderance  of  the  evi- 
dence does  not  support  the  verdict.  Kirsch  v.  Wolf, 
106  111.  App.  639;  Huber  v.  McGlynn,  161  111.  App.  69. 
Such  we  think  is  the  case  here  for  the  reasons  given. 

The  trial  court  ordered  a  remittitur  of  $675.58.  This 
remittitur  was  determined  in  the  following  manner: 
The  court  determined  that  from  the  evidence  the  claim- 
ant was  entitled  to  $3,015.82.  He  further  determined 
that  the  executor  was  entitled  to  a  credit  on  his  cross- 
complaint  in  the  sum  of  $1,008.18.  He  subtracted  the 
amount  he  determined  as  due  on  the  cross-complaint 
from  the  amount  due  on  the  claim  which  made  the  sum 
of  $2,006.64.    The  jury  returned  a  verdict  in  the  sum 
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of  $2  682.22.    The  court  then  subtracted  from  the  ver- 
dict. $2,682.22,  the  said  sum  of  $2,006.64,  the  amount 
he  determined  was  due  under  the  evidence,  and  ordered 
a  remittitur  of  $675.58.     In  determining  the  amount 
due  on  the  cross-complaint  the  court  evidently  over- 
looked the  t^act  that  there  was  no  dispute  but  that  the 
said  sum  of  $36-1.50  for  machinerv  should  be  allowed 
in  addition  to  the  items  which  he  did  allow,  in  the  sum 
of  $1,008.18,  which  would  make  the  total  amount  which 
was  undisputed,  and  should  have  been  allowed  on  the 
cross-complaint,  at  $1,372.68,  so  that  on   the  theorv 
adopted  by  the  court  $364.50  should  have  been  added 
to  the  $675.58,  to  make  up  the  remittitur,  or  a  sum 
of    $1,040.08,    and    the    jud^'ment    should    have    been 
$1,642.14.    In  ordering-  a  remittitur  it  is  fair  to  assume 
that  the  court  felt  that  the  verdict  rendered  by  the  jury 
was  not  warranted  by  the  evidence.    In  this  we  believe 
he  was  correct.     But  in  determining-  the  amount  the 
court  undertook  to  determine  what  the  jury  allowed 
for  various  items,  and  in  so  doing  apparentlv  over- 
looked the  item  of  $364.50  mentioned  above.    We  feel 
that  instead  of  attempting  to  correct  an  unreasonable 
verdict  by  the  jury  by  way  of  a  remittitur  the  trial 
court  should  have  granted  the  motion  for  new  trial 
made  by  the   defendant-appellee  in  the   trial   court. 
Wabash  R.  Co  .v.  Billings,  212  111.  37;  III.  Cent,  v 
Rothschild,  134  111.  App.  504. 

The  record  in  this  case  consists  of  greatly  in  excess 
of  400  pages  of  testimony,  much  of  which" had  to  do 
with  figures  and  disassociated  items  which  it  would 
be  difficult  for  any  juror  to  keep  in  mind.  Witnesses 
were  called  to  the  stand  and  then  recalled  after  other 
witnesses  had  testified  so  that  there  was  undoubtedly 
considerable  confusion  in  the  minds  of  the  jury  as  to 
just  what  the  testimony  did  prove.  Considerable  tes- 
timony was  admitted  and  later  stricken.  All  this  we 
think  tended  to  result  in  a  verdict  which  was  clearly 
not  supported  by  a  preponderance  of  the  evidence,  and 
for  the  reasons  given  the  judgment  of  the  trial  court 
is  reversed,  and  this  cause  is  remanded  for  a  new  trial. 
Reversed  and  remanded. 

(Thirteen  pages  in  original  opinion.) 
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First  State  Trust  and  Savings  Bank  of  Springfield,  a 
Banking  Corporation,  Complainant  and  Appellee, 
(Frank  H.  McKelvey,  also  appellee.),  v.  Henry 
J.    Schaflfer,    Susie    F.    Schaflfer,    Henry 
Fraase,  Edward  Fraase.  et  al.,  De- 
fendants, Henry  Fraase  and  Ed- 
ward Fraase,  Appellants. 

Appeal  from  Circuit  Court  of  Sangamon  County. 
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AIr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  case  arose  in  connection  with  the  foreclosure 
of  a  certain  trust  deed,  dated  March  1,  1924,  and  exe- 
cuted by  Ella  W.  Brainard  to  the  First  State  Trust 
and  Savings  Bank  of  Springfield,  as  trustee,  to  secure 
her  promissory  notes  in  the  principal  amount  of 
$25,000.  Subsequent  to  the  execution  of  the  mortgage 
the  said  mortgagor  died  and  an  undivided  two-thirds 
of  her  interest  in  the  mortgaged  premises  subject  to 
said  trust  deed  through  various  mesne  conveyances 
became  vested  in  the  appellants  Henry  F.  Fraase  and 
Edward  f^raase,  on  July  17,  1930.  The  immediate 
grantor  of  the  appellants,  Henry  J.  Schaffer,  as  part 
of  the  purchase  price  for  said  premises  had  assumed 
and  agreed  to  pay  the  trust  deed  in  question  when  he 
took  title.  The  appellants,  however,  did  not  become 
personally  liable  for  the  indebtedness  when  the  prem- 
ises upon  which,  the  trust  deed  was  a  lien  were  con- 
veyed to  them  by  Schaffer.  Subsequent  to  the  acqui- 
sition of  title  by  the  appellants  a  default  occurred 
under  the  terms  of  the  trust  deed  and  thereafter,  on 
the  29th  day  of  March,  1932,  the  appellee  bank  filed  its 
bill  in  the  Circuit  Court  of  Sangamon  County  to  fore- 
close the  trust  deed. 

Among  other  things,  the  bill  of  complaint  alleged 
that  the  trust  deed  pledged  the  rents,  issues  and  profits 
of  the  real  estate  upon  which  it  was  a  lien  and  pro- 
vided for  the  appointment  of  a  receiver  to  collect  such 
rents,  issues  and  profits  during  the  pendency  of  sucli 
forclosure  suit,  and  until  the  expiration  of  the  time  to 
redeem  from  any  sale  made  under  any  decree  of  fore- 
closure.    After  the  clause  contained  in  the  trust  deed 
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conveying  the  real  estate  therein  described  appears 
t.*e  following  verbiage:  "Together  with  .  .  .  the 
rents,  issnes  and  protits  thereof"  and  in  the  bodv  of 
the  trust  deed:  "And  such  court  mav,  without  notice, 
appoint  a  receiver  to  collect  the  rentsj  issues  and  prof- 
its of  the  said  premises  during  the  pendencv  of  such 
foreclosure  suit,  and  until  the  time  to  redeem  from 
any  sale,  made  under  any  decree  foreclosing  this  trust 
deed  shall  expire".  The  bill  prayed  for  an  accounting 
and  for  the  sale  of  the  property  according  to  the  pro- 
visions of  the  statute,  and  that  a  receiver  be  appointed 
to  take  possession  of  the  property  and  to  collect  the 
rents,  issues  and  profits  therefrom,  and  to  apply  the 
same  under  the  direction  of  the  court.  A  decree  of 
foreclosure  was  entered  and  the  real  estate  sold  pur- 
suant thereto.  Upon  sale  by  the  Master  the  premises 
did  not  sell  for  an  amount  sufficient  to  satisfy  the  in- 
debtedness and  a  deficiency  decree  in  the  amount  of 
$4,039.85  was  entered  against  Henry  J.  Schaffer. 
Thereafter  the  appellee  bank  filed  a  petition  for  the 
appointment  of  a  receiver  to  take  possession  of  the 
premises,  and  to  collect  the  rents,  issues  and  profits 
therefrom  until  the  expiration  of  the  redemption 
period,  to  manage  the  property,  make  needful  and 
proper  disbursements,  and  hold  the  net  revenue,  to  be 
applied  under  the  direction  of  the  court. 

Over  the  objection  of  appellants  the  court  entered 
an  order  on  November  2,  1932,  finding  that  the  trust 
deed  pledged  the  rents,  issues  and  profits  of  the  real 
estate  as  security  for  the  mortgaged  debt,  that  it  pro- 
vided for  the  appointment  of  a  receiver  to  take  posses- 
sion and  to  collect  the  rents,  issues,  and  profits  from 
the  real  estate  conveyed  by  the  trust  deed.  The  order 
appointing  such  receiver  directed  him  to  take  posses- 
sion of  said  premises,  and  further  vested  him  with  the 
powers  prayed  for  in  the  petition,  and  enjoined  all 
parties,  including  the  appellants,  and  the  tenant  on 
the  premises  from  interfering  with  the  receiver's 
possession. 

At  the  time  the  receiver  was  appoiuted  the  tenant 
occupying  the  premises  was  holding  under  a  lease 
which  expired  on  March  1,  1933,  which  lease  provided 
for  the  payment  of  certain  cash  rents,  and  a  share  of 
the  emblements.  The  tenant  continued  in  occupancy 
of  the  premises  after  the  appointment  of  the  receiver 
and  the  receiver  collected  the  rents,  issues  and  profits. 
Subsequently  the  receiver  filed  his  report  of  receipts 
and  disbursements  from  the  time  of  his  appointment 
to  June  30,  1934,  showing  a  cash  balance  of  $Gr)0.31, 
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1,700  bushels  of  corn,  and  a  claim  for  cash  rent.  The 
receiver  asked  for  the  approval  of  his  report,  and  a  di- 
rection to  pay  the  cash  balance,  the  corn  and  claims  for 
cash  rent,  to  the  appellee  bank  on  its  deficiency  decree. 
The  appellants  filed  objections  to  the  receiver's  report, 
claiming  to  be  entitled  to  their  proportionate  part  of 
the  net  rents  held  by  the  receiver.  Tlie  court  over- 
ruled these  objections,  and  entered  an  order  approv- 
ing the  report  of  the  receiver  and  ordering  liim  to  pay 
the  assets  in  his  hands  to  the  appellee  bank,  to  be  ap- 
plied upon  the  deficiency  judgment  against  Henry  J. 
Shaffer.  Appellants  excepted  to  this  ruling,  "and 
prayed  an  appeal  to  this  court. 

Appellants  contend  that  the  appellee  bank  is  not  en- 
titled to  the  rents,  issues  and  profits  accruing  prior 
to  the  time  the  receiver  took  possession.  Appellee  on 
December  27,  1934-,  filed  in  this  court  a  confession  of 
partial  error  in  which  it  admits  that  the  court  erred  in 
ordering  the  receiver  to  pay  the  appellee  rents  ac- 
cruing prior  to  the  time  receiver  took  possession.  Ap- 
pellants further  contend  that  the  trust  deed  did  not 
pledge  the  rents,  issues  and  profits  accruing  during 
the  period  of  redemption,  and  that  the  appellee  bank 
as  the  holder  of  the  deficiency  decree  was  not  entitled 
to  have  the  rents,  issues,  and  profits,  accruing  after 
the  appointment  of  a  receiver  applied  upon  such  de- 
decree  unless  provision  was  made  therefor  in  the  trust 
deed;  that  the  absence  of  a  finding  in  the  decree  of 
foreclosure  that  the  trust  deed  did  pledge  such  rents, 
Issues  and  profits  during  the  period  of  redemption 
should  prevent  the  appellee  bank  from  obtaining  such 
rents. 

The  first  question  before  us  is  whether  the  language 
contained  in  the  trust  deed  involved  in  this  case  was 
sufficient  to  constitute  a  pledge  of  the  rents,  issues  and 
profits  during  the  period  of  redemption.  The  verbiage 
contained  in  the  trust  deed  which  appears  to  us  to  be 
pertinent  to  the  decision  on  this  question  lias  been  set 
out  above.  We  believe  the  law  to  be  in  this  State  that 
no  particular  or  specific  wording  is  necessary  in  the 
trust  deed  to  constitute  a  pledge  of  the  rents,  issues 
and  profits,  and  that  the  mere  fact  that  such  rents, 
issues  and  profits  are  conveyed  as  in  the  instajit  mort- 
gage without  anything  further  is  sufficient  to  consti- 
tute such  a  pledge.  In  the  case  of  Rohrer  v.  Deather- 
age  336  111.  450  the  court  in  discussing  this  (juestion 
which  involved  a  mortgage  conveying  certain  lands 
"together  with  the  rents,  issues  and  profits  thereof" 
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said:  "Under  the  express  pledge  contained  in  the 
mortgage  of  the  rents,  issues,  and  protits  for  the  secur- 
ity of  the  debt,  it  was  proper  to  appoint  a  receiver  to 
collect  the  rents,  issues,  and  profits".  This  shows 
beyond  question  that  the  language  used  in  the  trust 
deed  held  by  appellee  bank  was  an  express  pledge. 
Likewise,  in  the  case  of  Owsley  v.  Neeves  179  111.  App. 
61,  which  case  involved  the  foreclosure  of  a  mortgage 
containing  substantially  the  same  provision  with  re- 
gard to  the  pledging  of  rents  as  in  the  case  at  bar,  the 
court  held  that  the  provisions  providing  for  the  ap- 
pointment of  a  receiver  to  collect  the  rents,  issues 
and  profits,  together  with  the  conveyance  of  them  fol- 
lowing a  description  of  the  property,  did  expressly 
convey  them  and  that  the  parties  were  bound  by  the 
terms  of  the  mortgage.  We  further  believe  that  the 
appellee  bank  as  holder  of  a  deficiency  judgment  is 
entitled  to  have  the  rents,  issues  and  profits  which 
accrue  after  the  appointment  of  a  receiver  applied  to 
the  paj'ment  of  its  deficiency  decree,  regardless  of 
whether  any  specific  provision  of  the  trust  deed  by  its 
terms  so  provided.  In  the  case  of  Rohrer  v.  Deatherage, 
cited  above,  Mr.  Justice  Dunn  in  delivering  the  opinion 
of  the  court  said:  "After  condition  broken,  however, 
the  mortgagee  is,  as  between  him  and  the  mortgagor, 
the  owner  of  the  fee.  *  *  *  After  condition  broken, 
ejectment  may  be  maintained  by  the  mortgagee  against 
the  mortgagor  or  those  to  whom  he  may  have  assigned 
the  equity  of  redemption.  *  *  *  Upon  default  in  the 
condition  of  the  mortgage  the  mortgagee  has  the  right 
to  possession  against  the  mortgagor,  his  grantee,  les- 
see, or  any  one  claiming  under  him  by  any  right.  In 
such  case  the  mortgagee  has  several  remedies  which 
he  may  pursue  to  enforce  the  payment  of  his  debt.  He 
may  sue  the  mortgagor  in  assumpsit  for  a  judgment 
upon  the  personal  obligation ;  he  may  sue  in  equity 
for  the  foreclosure  of  the  mortgage ;  or  he  may  recover 
the  possession  of  the  mortgaged  property  by  an  action 
of  ejectment.  These  remedies  are  concurrent  or  suc- 
cessive, as  the  mortgagee  may  deem  proper,  and  he 
may  pursue  any  two  or  all  three  of  the  remedies  simul- 
taneously." If  as  the  court  says  after  condition  l)roken 
ejectment  may  be  maintained  against  the  mortgagor 
or  those  to  whom  he  may  assign  the  e(]uity  of  redemp- 
tion and  since  the  mortgagee  may  have  concurrent 
remedies  to  effect  the  payment  of  the  debt  owed  him 
and  to  obtain  possession  of  the  premises  mortgaged 
it  necessarily  follows  that  being  entitled  to  such  pos- 
session he  is  also  entitled  to  get  tlie  rents,  issues  and 
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profits  and  apply  the  same  upon  the  mortgage  indebt- 
edness. A  court  of  equity  properly  lends  its  aid  in 
effecting  this  result  by  the  appointment  of  a  receiver, 
and  the  application  of  the  rents  collected  by  the  re- 
ceiver upon  the  debt  owed  to  mortgagee.  In  the  case 
of  Haas  v.  The  Chicago  Build  big  Society  89  111.  49S  the 
court  in  its  opinion  said :  "We  find  the  decided  weight 
of  American  authority  to  be  in  favor  of  the  proposi- 
tion that  the  court  may,  even  when  the  mortgage  does 
not  by  express  words  give  a  lien  upon  the  income  de- 
rived from  such  property,  appoint  a  receiver  to  take 
charge  of  it  and  collect  the  rents,  issues  and  protits 
arising  therefrom.  Such  action  will  not  be  taken,  how- 
ever, unless  it  be  made  to  appear  the  mortgaged  prem- 
ises are  an  insufficient  security  for  the  debt,  and  the 
person  liable  personally  for  tlie  debt  is  insolvent,  or 
at  least  of  very  questionable  responsiliility. "  Both  of 
the  latter  requirements  were  met  in  the  case  at  bar  by 
allegations  in  the  bill  to  foreclose  and  the  petition  for 
the  appointment  of  a  receiver.  Also  in  Prussing  v. 
Lancaster  234  111.  462  the  Supreme  Court  upheld  the 
right  of  the  mortgagee  to  have  the  rents  applied  upon 
a  deficiency  decree  though  no  specific  authority  there- 
for was  contained  in  the  trust  deed.  In  passing  upon 
this  question  in  the  Prussing  case  the  court  said:  "The 
premises  did  not  sell  for  enough  to  satisfy  the  fore- 
closure decree,  and  there  was  a  deficiency  decree  for 
$5,598.44  in  favor  of  appellees.  In  such  case  the  prac- 
tice is  a  proper  one  to  apply  to  the  satisfaction  of  such 
deficiency  decree,  through  a  receiver,  the  rents  which 
may  accrue  upon  the  premises  covered  by  the  trust 
deed  during  the  redemption  period;  and  this  may  be 
done  by  a  court  of  equity,  although  the  trust  deed  is 
silent  upon  the  subject  of  the  application  of  the  rents 
to  the  payment  of  any  deficiency  that  may  remain  after 
the  sale  of  the  land  covered  by  the  trust  deed."  This 
case  is  followed  by  First  National  Bank  v.  Illinois 
Steel  Co.,  174  111.  140,  and  we  feel  that  this  quotation  is 
a  clear  expression  of  the  law  in  this  State  upon  the 
subject,  and  our  Supreme  Court  has  even  gone  so  far 
as  to  say  that  where  the  trust  deed  provided  that  the 
rents,  issues  and  profits  collected  during  the  redemp- 
tion period  should  be  paid  to  the  person  entitled  to  a 
deed  under  a  Master's  certificate  of  purchase  that  they 
were  properly  applied  to  a  deficiency  decree  entered 
and  should  not  be  paid  to  the  holder  of  tlie  Master's 
deed.    Schaeppi  v.  Bartholomae,  217  Til.  105. 

The  final  contention  of  appellants  that  l)ecaiisc  ilie 
decree  of  foreclosure  did  not  i»ledge  the  rents,  issues 
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and  profits  the  appellee  bank  slionld  not  obtain  pay- 
ment of  them  from  the  receiver  is  we  think  wholij' 
without  basis.  The  absence  of  such  a  finding  in  the 
decree  is  immaterial  for  as  has  been  pointed  out  in  the 
cases  above  cited  the  appellee  is  entitled  to  such  rents 
as  the  holder  of  the  deficiency  decree  independently 
of  any  provision  of  tlie  trust  deed  and  further  by 
reason  of  the  fact  that  in  the  order  entered  on  No- 
vember 2,  1932,  appointing  the  receiver  in  the  case  at 
bar  the  court  specifically  found  that  the  trust  deed  in 
question  pledged  the  rents,  issues  and  profits  of  the 
premises  mortgaged  as  security  for  the  debt  and  pro- 
vided for  the  appointment  of  a  receiver  to  take  posses- 
sion of  the  real  estate  and  to  collect  such  rents  issues 
and  profits.  The  only  other  question  raised  in  this 
case  which  we  believe  deserves  attention  is  when  did 
the  receiver  take  possession  of  the  mortgaged  prem- 
ises. The  order  appointing  said  receiver  recites  in 
part  as  follows:  "The  said  receiver  is  authorized  and 
directed  forthwith  to  take  possession  of  all  and  singu- 
lar the  said  property,"  and  this  part  of  the  appoint- 
ment we  feel  was  equivalent  to  his  taking  possession 
on  the  date  of  the  order  of  appointment  since  in  addi- 
tion to  the  above  verbiage  the  order  also  enjoined  all 
parties,  including  the  appellants  and  tenants  then  in 
possession,  from  interfering  in  any  way  with  the  ex- 
ercise of  the  powers  and  duties  imposed  upon  the  re- 
ceiver by  the  order.  The  mere  fact  that  the  receiver 
did  not  actually  go  into  physical  possession  of  the 
property  at  that  time  has  no  effect  upon  the  order  of 
his  appointment,  his  right  to  collect  rents  as  an  oflBcer 
of  the  court  began  with  the  day  of  his  appointment, 
and  from  that  date  he  was  in  possession.  In  holding 
as  we  do  that  the  receiver's  authority  to  collect  rents, 
issues  and  profits  commences  with  the  day  of  his  ap- 
pointment, it  necessarily  follows  that  all  rents,  issues 
and  profits  which  accrued  and  were  collected  after  that 
date  must  be  accounted  for  by  him  and  applied  in  sat- 
isfaction of  the  deficiency,  and  insofar  as  the  order 
approving  the  application  of  rents,  issues  and  profits 
which  accrued  on  and  after  the  date  of  the  api)oint- 
ment  of  the  receiver  to  the  deficiency  the  same  is  cor- 
rect and  is  hereby  affirmed. 

It  appears  from  the  contentions  of  appellants,  and 
the  confession  of  errors  filed  in  this  court  by  appellee 
that  certain  rents,  issues  and  profits  which  accrued 
prior  to  the  receiver's  appointment  came  into  his 
hands.  Insofar  as  these  items  are  concerned  the  order 
approving  the  application  of  said  items  to  the  satis- 
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faction  of  the  deficiency  is  incorrect,  and  is  set  aside. 
Ihis  court  IS  unable  to  determine  from  the  record  what 
these  items  may  be,  because  the  items  contained  in  the 
confession  of  error  are  not  the  only  items  disputed 
by  appellants.  Therefore,  this  cause  is  reversed  and 
remanded  with  directions  to  the  trial  court  to  deter- 
mine what  rents,  issues  and  profits,  if  any,  which  ac- 
crued prior  to  the  appointment  of  the  receiver,  came 
into  his  hands,  and  to  order  such  distribution  thereof 
to  the  various  parties  as  their  interests  shall  appear. 

Affirmed  in  Part,  Reversed  and  Remanded 

in  Part  With  Directions. 

(Eleven  pages  in  original  opinion) 
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Mary  Elizabeth  Keys,  Plaintiff- AppeUee,,  v.  Bert  North, 
Defendant- Appellant. 

Appeal  from  Circuit  Court,  Edgar  County. 

Januaby  Term,  A.  D.  1935.       — ' 

(^    KJ    v." 
Gen.  No.  8891  Agenda  No.  15 

Mr.  Justice  Allaben  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  for  personal  injuries  brought  by  the 
plaintiff,  Mary  Elizabeth  Keys,  against  the  defendants, 
Bert  North  and  Arthur  North.  The  declaration  was 
in  one  count  which  is  set  forth  in  haec  verba. 

"For  that,  whereas,  on,  to  wit,  the  27th  day  of 
September,  A.  D.  1931,  the  defendant  Bert  North 
was  the  owner  oi'  a  certain  automobile,  to  wit,  a 
Ford  sedan,  then  and  there  being  driven  in  a 
southwesterly  direction  along  and  upon  a  certain 
public  highway  near  the  Town  of  Redmon,  in  the 
county  and  state  aforesaid,  and  said  automobile 
was  then  and  there  being  driven  by  the  defendant 
Arthur  North,  the  son  of  the  defendant  Bert 
North,  who  then  and  there  was  the  agent  and 
servant  of  the  defendant  Bert  North  in  the  opera- 
tion of  said  car. 

"That  the  plaintiff  was  then  and  there  riding 
in  said  automobile  upon  the  invitation  of  the  de- 
fendants, and  was  then  and  there  a  passenger  and 
guest  of  the  defendants  for  the  purpose  of  riding 
in  said  automobile  to  Paris,  Illinois;  and  the  de- 
fendant Bert  North  directed  and  instructed  the 
said  Arthur  North,  his  son,  to  drive  and  operate 
his  said  automobile  and  take  plaintiff  to  Paris, 
Illinois;  that  the  defendants,  in  conveying  the 
plaintiff  to  Paris,  Illinois,  did  drive  said  automo- 
bile upon  said  certain  public  highway,  whicli  said 
certain  highway  was  an  old  country  gravel  road, 
and  that  at  that  time  it  was  full  of  ruts  and  with 
a  lot  of  loose,  soft  gravel  on  it,  and  in  such  condi- 
tion because  of  the  ruts  and  the  loose,  soft  gravel 
on  it,  that  it  was  exceedingly  dangerous  to  travel 
thereon  with  an  automobile  at  a  high  rate  of  speed, 
without  danger  of  the  automobile  leaving  the  road 
and  overturning,  and  endangering  the  lives  of  pas- 
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sengers;  and  that  the  defendants  then  and  there 
had  fnll  knowledge  of  the  facts  aforesaid,  and  were 
conscious  of  the  danger  of  operating  an  automo- 
bile at  a  high  rate  of  speed  on  said  road  in  its  then 
condition,  and  that  the  said  defendants,  not  re- 
garding their  duties  in  the  premises,  and  with  a 
conscious  indifference  to  the  surrounding  circum- 
stances and  conditions  of  said  highway,  and  con- 
scious that  their  conduct  would  naturally  and 
probably  result  in  injury  to  persons  riding  in  said 
automobile,  and  with  a  conscious  indifference  for 
the  safety  of  the  plaintiff  as  a  passenger  in  said 
automobile,  did  wantonly  and  wilfully  operate 
said  automobile  in  which  the  plaintiff  was  then  and 
there  riding  on  the  day  aforesaid  at  a  high,  dan- 
gerous and  unsafe  speed,  to  wit,  in  excess  of  sixty 
(60)  miles  per  hour  on  said  highway,  and  by  rea- 
son thereof  said  automobile  left  said  roadway, 
ran  into  a  ditch,  crossed  a  field,  ran  against  a  post 
and  turned  over,  and  thereby  injured  the  plaintiff; 
and  the  plaintiff  avers  that  by  means  of  the  prem- 
ises aforesaid  the  defendants  were  guilty  of  will- 
ful and  wanton  misconduct  in  the  driving  and 
operation  of  said  automobile,  which  then  and  there 
was  a  motor  vehicle,  and  that  the  mllful  and  wan- 
ton misconduct  of  the  defendants  as  aforesaid  con- 
tributed to  the  injury  of  the  plaintiff,  as  herein- 
after set  forth. 

"And  the  plaintiff  further  avers  that  the  in- 
juries of  the  plaintiff,  occasioned  as  aforesaid, 
were  severe  and  permanent  injuries,  both  extern- 
ally and  internally,  and  the  plaintiff  was  greatly 
hurt,  bruised  and  wounded,  and  divers  bones  in 
her  body  and  limbs  were  broken,  crushed  and 
maimed,  and  she  thereby  then  and  there  sustained 
severe  and  permanent  injury  to  her  limbs,  chest, 
abdomen  and  spine,  and  she  thereby  then  and  there 
sustained  a  severe  and  permanent  injury  to  divers 
of  her  internal  organs  and  a  severe  shock  and  in- 
jury to  her  nervous;  system  and  mental  faculties, 
and  she  thereby  became  then  and  there  sick,  sore, 
lame  and  disordered,  and  so  remained  for  a  long 
space  of  time,  to  wit,  from  thence  hitherto,  during 
all  of  which  time  she  sulTered  great  pain,  and  will 
in  the  future  so  suffer,  and  she  was,  by  reason  of 
her  said  injuries,  and  will  be,  permanently  hind- 
ered and  prevented  from  attending  to  her  atTairs 
and  duties,  and  she  was  compelled  to,  and  she  did, 
expend  and  become  obligated  to  pay  divers  large 
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sums  of  money  in  and  about  endeavoring  to  be 
cured  of  her  said  injuries  in  the  amount  of,  to 
wit,  two  thousand  dollars  ($2,000.00),  and  she  will 
in  the  future  be  obliged  to  lay  out  and  expend 
divers  large  sums  of  money  in  and  about  endeav- 
oring to  be  cured  of  her  said  injuries,  sickness  and 
disorders  occasioned  as  aforesaid,  to  the  damage 
of  the  plaintiff  in  the  sum  of,  to  wit,  ten  thousand 
dollars    ($10,000.00),   and,   therefore,   she  brings 
this  suit." 
A  demurrer  to  this  declaration  was  overruled  by  the 
court,  whereupon  defendant,  Arthur  North,  tiled  a  plea 
of  the  general  issue,  and  defendant,  Bert  North,  tiled  a 
plea  of  the  general  issue,  and  a  second  plea,  which  is 
as  follows: 

"And  for  a  further  and  second  plea  in  this  be- 
half the  defendajit  Bert  North  says  that  the  plain- 
tiff ought  not  to  have  her  aforesaid  action  against 
him,  this  defendant,  because  he  says  that  at  the 
time  of  the  alleged  accident  to  the  plaintiff,  as  set 
forth  in  the  declaration,  this  defendant  was  not 
managing,  operating  or  driving  the  said  automo- 
bile in  question,  but  that  at  the  time  of  the  said 
accident,  and  prior  thereto,  the  said  automobile 
was  under  the  sole  management  and  control  and 
was  being  driven  solely  and  alone  by  the  defendant 
Arthur  North,  and  that  at  all  the  times  mentioned 
in    said    plaintiff's    declaration    the    said    Arthur 
North  was  not  the  agent,  servant  or  employe  of 
this  defendant,  nor  was  the  said  Arthur  North  at 
any  of  said  times  mentioned  driving  or  operating 
said  automobile  as  the  agent,  servant  or  employe 
of  this  defendant;  and  of  this  this  defendant  puts 
himself  upon  the  country,  etc." 
Trial  was  had  on  the  pleadings  as  above  set  forth. 
At  the  close  of  all  of  the  evidence  for  the  plaintiff' 
motions  for  directed  verdict  were  made  on  behalf  of 
both    defendants   jointly    and    each    defendant    sepa- 
rately.    The  reason  assigned  in    each    motion    was : 
"That  said  evidence  is  insufficient  in  law  to  support 
the  cause  of  action  set  out  in  the  declaration."    All 
motions  for  directed  verdict  were  refused  by  the  court. 
Plaintiff's  motion  to  dismiss  the  suit  as  to  the  de- 
fendant Arthur  North  was  granted.     No  evidence  was 
submitted  by  the  remaining  defendant,   Bert   North, 
and  the  case  was  submitted  to  a  jury  who  found  the 
defendant  guilty  and  assessed  plaintiff's  damages  in 
the  sum  of  Six  Thousand  DoHars  ($(i,()0()).     Defend- 
ant Bert  North's  motions  in  arrest  of  ju<lgment,  and 
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for  a  new  trial  were  overrnled,  and  judgment  was  en- 
tered on  the  verdict  by  the  court.  It  is  from  this  judg- 
ment that  defendant,  Bert  North,  has  prosecuted  an 
appeal  to  this  court. 

Defendant  contends  that  the  trial  court  erred  in  re- 
fusing to  direct  a  verdict  in  favor  of  the  defendants, 
in  denying  defendant's  motion  for  a  new  trial,  and  in 
arrest  of  judgment;  that  the  declaration  is  substan- 
tially and  innately  defective;  that  the  evidence  does 
not  justify  a  finding  of  willful  and  wanton  conduct  on 
the  part  of  the  driver  of  the  car;  that  the  proof  is  not 
sufficient  to  charge  the  defendant,  Bert  North,  with 
the  acts  of  Arthur  North,  and  that  the  verdict  is  con- 
trary to  the  law  and  the  evidence  generally. 

The  facts  are  substantially  as  follows :  On  Sep- 
tember 26,  1931,  Mary  Elizabeth  Keys,  plaintiff,  who 
then  resided  at  Paris,  Illinois,  went  with  Grace  North, 
who  was  afterward  married  and  was  known  as  Grace 
Sunkell,  to  the  North  farm  home  to  spend  the  night. 
At  that  time  Grace  Sunkell  was  unmarried,  twenty-two 
years  of  age  and  lived  with  her  parents,  Mr.  and  Mrs. 
Bert  North,  and  a  brother,  Arthur  North,  a  minor. 
On  the  morning  of  September  27,  1931,  plaintiff  and 
Grace  Sunkell  attended  Sunday  school  and  then  re- 
turned to  the  North  home.  About  two  o'clock  that 
afternoon  plaintiff  and  Grace  Sunkell,  in  a  Ford  se- 
dan, owned  by  defendant,  Bert  North,  and  driven  by 
Arthur  North,  minor  son  of  Bert  North,  started  to 
take  Mrs.  Sunkel  to  a  Sunday  school  council  meeting 
at  Paris,  and  to  take  the  plaintitf  to  her  home  in  the 
same  city.  They  did  not  take  the  most  direct  road  to 
Paris  but  did  take  a  road  which  the  Norths  often 
used  in  going  to  and  from  Paris  because  Bert  North 
had  "a  place  on  that  road." 

They  proceeded  some  distance  on  this  road  when 
they  came  to  a  place  where  the  road  had  loose  gravel 
on  it  and  had  a  number  of  ruts  and  holes  in  it.  It  was 
a  road  which  had  room  for  two  cars  to  pass.  This 
road  was  chucky  and  the  gravel  was  loose.  The  plain- 
tiff looked  at  the  speedometer  on  the  car,  and  the 
speedometer  indicated  sixty-two  miles.  The  plaintiff 
then  said  to  the  driver,  "Arthur,  you  are  going  sixty- 
two."  This  was  said  in  a  warning  way.  AVhereupon 
the  driver  said,  "It  is  good  for  another  five"  and 
stepped  on  the  gas.  The  car  started  to  move  faster 
and  within  a  few  seconds  swerved,  and  turned  over 
at  the  side  of  the  road,  severely  injurying  the  plaintiff. 
Inasmuch  as  no  complaint  is  made  that  the  verdict  is 
excessive  we  will  not  set  up  the  testimony  as  to  the 
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injuries  farther  than  to  say  that  they  were  severe; 
plaintiff  was  in  the  hospital  on  several  osccasions  for 
some  time,  and  considerable  amount  of  money  was 
spent  for  hospital  and  medical  services;  also  she  was 
permanently  injured. 

It  appears  that  Bert  North  was  the  owner  of  two 
automobiles,  a  Chrysler  and  a  Ford ;  that  on  the  morn- 
ing of  the  day  of  the  accident  Grace  Sunkell  asked  for 
the  Chrysler  automobile,  that  her  father,  the  defend- 
ant, stated  he  could  not  spare  the  Chrysler  automobile, 
but  told  his  minor  son,  Arthur,  to  take  the  plaintiff  and 
Mrs.  Sunken  in  the  Ford  car  to  Paris.  This  is  all  the 
pertinent  testimony  that  was  offered  on  this  point. 

It  would  appear  from  this  testimony  that  defendant, 
Bert  North,  who  was  the  owner  of  the  Ford  car,  which 
was  in  the  accident  in  question,  by  the  directions  which 
he  gave  to  his  son,  Arthur,  to  take  Mrs.  Sunkell  and 
the  plaintiff  to  Paris  in  the  Ford  car  constituted  Arthur 
as  his  servant  or  agent  for  that  purpose.  This  holding 
is  not  based  on  the  theory  of  the  so-called  "family  pur- 
pose" doctrine,  but  on  the  theory  of  direct  agency.  It 
has  been  directly  held  by  this  Court  in  an  opinion  writ- 
ten by  Mr.  Justice  Eldredge  in  the  case  of  Smoot  v. 
Hollingsivorth,  265  111.  App.  447,  that  a  minor  son  who 
at  the  direction  of  his  father  was  taking  out  of  to\vn 
guests  of  the  family  to  the  theater  was  engaged  in  the 
father's  business  and  was  the  servant  or  agent  of  the 
father.  The  son  was  acting  under  specific  directions 
of  his  father  and  was  as  much  the  servant  or  agent  of 
his  father  in  driving  the  automobile  as  a  hired  chauf- 
feur would  have  been.  It  appears  that  the  route  taken 
to  Paris  was  not  the  most  direct  route  but  it  was  one 
which  was  frequently  used  by  the  Norths  in  going  to 
and  from  Paris,  and  was  a  much  used  public  highway. 
It  does  not  appear  that  this  route  was  taken  for  any 
personal  purpose  of  Arthur  North  or  either  of  the  pas- 
sengers other  than  in  accordance  with  the  instructions 
of  the  defendant  Bert  North,  and  we  do  not  feel  that 
there  was  such  a  variance  from  the  general  line  of  the 
instructions  given,  to  take  Arthur  North  outside  of  the 
limits  of  the  directions  given  to  him  by  Bert  North. 
We  further  consider  that  the  contention  that  Arthur 
North  was  the  servant  of  Mrs.  Sunkell  is  not  supported 
by  the  evidence  in  any  way.  Nowhere  is  there  any  evi- 
dence that  she  gave  any  directions  of  any  kind  as  to 
where  or  how  her  brother  was  to  drive  the  car  in 
question. 

The  evidence  shows  that  a  short  time  ])rior  to  the 
accident  the  automobile  in  which  the  plaintiff  was  rid- 


I     ,     I    M.       II-      -;l 


Page  6  Gen.  No.  8S91 

ing  was  being  driven  at  a  rate  of  speed  so  that  the 
speedometer  indicated  sixty-two  miles  per  honr,  and 
Mrs.  Sunken,  who  was  properly  qualified  as  a  judge  of 
speed,  testified  that  in  her  opinion  at  that  time  the  car 
in  question  was  going  at  the  rate  of  sixty  miles  per 
hour.  This  was  a  gravel  road  with  ruts  and  rutty 
places  and  lots  of  holes  in  it.  The  road  had  loose 
gravel  on  it.  It  was  at  this  time  that  the  plaintiff  in  a 
warning  way  called  to  the  attention  of  Arthur  North 
the  speed  at  which  they  were  travelling,  to  which  he 
replied,  "It  is  good  i'or  another  five",  whereupon  he 
stepped  on  the  gas  and  the  car  moved  faster,  and  im- 
mediately thereafter  the  car  swerved,  ran  over  to  the 
side  of  the  road  and  turned  over  on  its  side. 

At  the  close  of  all  the  testimony  the  court  struck  out 
that  part  of  the  testimony  of  plaintiff,  ]\Iary  Elizabeth 
Keys  in  which  she  testified  that  she  looked  at  the  speed- 
ometer and  that  it  showed  sixty-two  miles  an  hour. 
However,  these  same  facts  were  brought  out  on  cross 
examination  by  defendant's  attorneys  of  Grace  Sun- 
kell,  and  are  in  the  record  for  consideration,  no  motion 
having  been  made  to  strike  such  testimony  by  Grace 
Sunkell.  It  is  insisted  that  there  is  no  evidence  suffi- 
cient to  be  submitted  to  a  jury  that  the  driver  of  the  car 
in  question  at  the  time  in  question  was  guilty  of  willful 
and  wanton  conduct.  With  this  we  can  not  agree.  In 
considering  a  motion  for  a  directed  verdict  the  trial 
court  should  place  that  construction  on  the  evidence 
most  favorable  to  the  party  against  whom  the  motion 
is  made  and  give  to  that  party  also  inferences  most 
favorable  to  him ;  it  is  only  where  there  is  no  evidence 
upon  which  the  jury  could  without  acting  unreasonably 
in  the  eye  of  the  law  decide  in  favor  of  the  party  pro- 
ducing it,  that  a  verdict  may  be  directed.  Offidt  v. 
World's  Columbian  Exposition  Co.  175  111.  472.  We 
feel  that  if  there  is  any  evidence  in  the  record  fairly 
tending  to  show  a  gross  want  of  care  such  as  indicates 
a  willful  disregard  of  consequences  or  a  willingness  to 
inflict  injury,  that  it  is  a  question  to  be  determined  by 
the  jury..  Walldren  v.  Kriig  291  111  .472.  In  our  opinion 
the  opinion  of  Mr.  Justice  Farthing  in  Streeter  v.  Hum- 
richouse  357  111.  234,  wherein  it  is  said:  <*  *  *  *  the 
speed  of  the  Dodge  coupe  and  the  other  circumstances 
in  evidence  made  it  necessary  for  the  trial  court  to  sub. 
mit  the  question  of  willfulness  and  wantonness  to  the 
jury"  applies  aptly  to  this  case,  and  we  hold  that  the 
court  properly  sul)mitted  the  question  oi'  willfullncss 
to  the  jury  in  this  case. 
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Finally  it  is  inisted  by  the  defendant  that  the  declar- 
tion  is  innately  and  substantially  so  deficient  as  to  not 
to  support  the  verdict.  While  it  is  admitted  that  where 
a  demurrer  is  interposed  to  a  declaration  and  over- 
ruled, and  the  defendant  pleads  over,  any  defect  as  to 
form  is  waived,  nevertheless,  it  is  here  argued  that  be- 
cause the  declaration  does  not  charge  the  existence  of 
a  duty  on  the  part  of  the  defendant  to  protect  the  plain- 
tiff it  is,  therefore,  so  defective  as  not  to  be  cured  by 
verdict.  An  inspection  of  the  declaration  shows  that 
there  is  a  charge  of  failure  of  the  defendant  to  perform 
a  duty,  and  an  injury  resulting  therefrom.  The  recitals 
in  the  declaration  further  show  facts  which  place  upon 
the  operator  of  the  car  a  duty  toward  the  plaintiff. 
Where  that  is  done  it  is  unnecessary  to  allege  the  duty 
in  so  many  words.  An  allegation  of  duty  if  the  facts 
stated  raise  the  duty  is  unnecessary;  if  the  facts  do 
not  raise  a  dutv  the  allegation  of  a  dutv  is  unavailing. 
C.  <&  A.  R.  Co.  v.  Clausen  173  111.  100. 

This  is  the  second  time  this  case  has  been  tried.  A 
previous  jury  allowed  plaintiff  Five  Thousand  Dollars 
($5,000).  That  verdict  was  set  aside  by  this  court  f6r 
errors  in  procedure.  Keys  v.  North  271  111.  App.  119. 
The  damages  assessed  by  this  jury  in  this  case  now 
before  this  court  were  Six  Thousand  Dollars  ($6,000). 
No  evidence  was  offered  by  the  defendants  in  this  case. 
There  is  no  complaint  as  to  the  giving  or  refusing  of 
any  instructions,  or  error  committed  by  the  trial  court 
in  the  admitting  or  refusing  to  admit  evidence.  There 
is  no  contention  that  the  amount  of  this  verdict  is  ex- 
cessive. 

In  our  opinion  no  error  was  committed  by  the  trial 
court  in  overruling  defendant's  various  motions  for  a 
directed  verdict,  for  a  new  trial,  or  in  arrest  of  judg- 
ment, or  in  submitting  this  cause  to  a  jury  for  a  de- 
termination of  the  matters  at  issue.  There  being  no 
reversible  error  in  this  record,  the  judgment  of  the 
trial  court  is  hereby  affirmed. 

Judgment  affirmed. 

(Ten  pages  in  original  opinion) 
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Robert  Carl  Sweeter,  a  minor,  by  William  CM  Sweeter, 

his  father  and  next  friend,  Plaintiff-Appellee, 

V.  Charles  M.  Poole  and  Home  Oil  Co., 

a  Corporation,  Defendants,   Charles 

M.  Poole,  Appellant. 

Appeal  from  Circuit  Court  of  TazeweU  County. 

January  Term,  A.  D.  1935.  280      I, A        GSd-' 

Gen.  No.  8857  Agenda  No.  2 

Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 

The  appellant,  Charles  M.  Poole,  who  was  engaged 
in  the  trucking  and  transfer  business  at  ^Muscatine, 
Iowa,  had  one  of  his  trucks  in  transit  between  Bloom- 
ington,  Illinois,  and  Muscatine,  Iowa,  on  January  14, 
1933.  Elmer  Jamison,  an  employe  of  appellant,"  was 
driving  the  truck  and  Robert  Poole,  a  brother  was  a 
passenger.  They  left  Bloomington  between  8:30  and 
9:00  o'clock  that  evening  with  a  load  of  empty  beer 
kegs,  on  a  concrete  highway  known  as  No.  9,  extending 
from  the  city  of  Bloomington  westerly  to  the  village 
of  Morton,  Illinois,  passing  through  Deer  Creek. 
When  they  arrived  at  a  point  about  two  and  one-half 
miles  east  of  the  village  of  Morton  the  truck  ran  out  of 
gasoline  and  Jamison  pulled  it  over  to  the  side  of  the 
road  and  stopped. 

William  C.  Sweeter,  together  with  his  wife,  Leona 
Sweeter,  and  their  infant  son,  Carl  Sweeter,  left  Deer 
Creek  in  a  Buick  coach  and  traveled  west  towards  the 
village  of  Morton,  and  when  they  arrived  at  the  Buck- 
eye school,  which  is  about  a  quarter  of  a  mik^  east  of 
where  Elmer  Jamison  had  parked  the  truck,  they  saw 
a  car  turning  around  about  one  hundred  feet  from  them 
and  proceed  west  on  the  right  hand  side  of  the  road, 
traveling  about  25  miles  per  hour.  Sweeter  was  follow- 
ing, and  the  distance  between  the  cars  was  between 
75  and  100  feet.  When  the  car  in  front  of  Sweeter 
neared  the  point  where  the  truck  was  parked  it  turned 
to  the  left  and  proceeded  on  west  and  Sweeter  followed, 
and  as  the  car  in  front  got  opposite  to  the  truck  tlie 
Buick  car  in  which  Sweeter,  his  wife  and  son  were 
riding  collided  with  the  rear  of  that  car  and  the7i 
skidded  around  and  caught  the  rear  corner  of  the  truck, 
which  bent  the  radiator  back  and  the  corner  of  the 
hood  broke  the  wind  sliieid  and  s(jme  of  the  glass  (lew 
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and  cut  the  right  eye  of  the  phiintitf  and  severely  in- 
jured him. 

This  suit  was  instituted  in  the  circuit  court  of  Taze- 
well county  on  February  3,  1933,  to  recover  damages 
for  injuries  sustained  by  the  plaintiff,  and  the  Home 
Oil  Co.,  a  corporation,  and  appellant,  Charles  M.  Poole, 
were  named  defendants,  and  on  the  trial  of  said  cause 
the  Home  Oil  Co.  was  found  not  guilty  by  the  verdict 
of  the  jury  and  damages  were  awarded  in  the  sum  of 
$2500.00  against  appellant.  The  court  entered  a  judg- 
ment on  the  verdict  in  favor  of  the  Home  Oil  Co.  and  a 
judgment  against  appellant,  Charles  M.  Poole,  in  the 
sum  of  $2500.00,  from  which  judgment  appellant  ap- 
pealed. 

The  cause  was  tried  upon  the  amended  declaration  of 
the  plaintiff,  consisting  of  two  counts,  and  the  first  and 
second  additional  counts  to  said  amended  declaration, 
and  a  plea  of  not  guilty  by  each  of  said  defendants. 

The  first  amended  count  cliarged  the  defendant, 
Charles  M.  Poole,  with  general  negligence  in  having 
stopped  his  truck  after  dark  upon  a  paved  public  high- 
way and  permitting  it  to  remain  standing  upon  the 
paved  portion  thereof,  and  the  defendant,  the  Home' 
Oil  Co.,  a  corporation,  with  general  negligence  in  un- 
lawfully stopping  its  Dodge  sedan  upon  a  paved  pub- 
lic highway  in  the  night  time  and  permitting  it  to  re- 
main standing  thereon  so  there  was  not  room  to  pass 
said  truck  and  said  Dodge  sedan  on  said  pavement,  and 
by  means  whereof  the  automobile  in  which  the  plaintiff 
was  riding  came  in  violent  collision  and  ran  into  and 
struck  against  said  motor  truck  and  said  Dodge  sedan, 
and  the  plaintiff  was  thereby  injured. 

The  second  amended  count  charged  the  defendant, 
Charles  M.  Poole,  vnih  having  stop])ed  his  truck  upon 
the  paved  portion  of  Route  9  in  the  night  time  and  un- 
lawfully allowed  it  to  remain  standing  thereon,  con- 
trary to  the  foi'm  of  the  statute  in  such  cases  made  and 
provided,  and  the  defendant,  the  Home  Oil  Co.,  a  corp- 
oration, with  driving  its  Dodge  sedan  in  a  westerly 
direction  along  said  hitihway,  and  when  it  reached  the 
point  where  said  motor  truck  was  parked  it  unlawfully 
stopped  said  Dodge  sedan  on  the  concrete  portion  of 
said  Route  9  by  the  side  of  said  truck  so  there  was  not 
ample  room  for  two  vehicles  to  pass  on  said  iiigliway, 
contrary  to  the  statute  in  sucii  cases  made  and  pro- 
vided, and  because  thereof  the  car  in  whicli  tlie  plain- 
tiff was  riding  came  in  violent  collision  with  .said  truck 
and  Dodge  sedan  and  he  was  thereby  injured. 
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The  first  additional  count  to  the  amended  declara- 
tion charged  that  the  defendant,  Charles  M.  Poole,  un- 
lawfully stopped  his  motor  truck  on  Route  No.  9  on 
the  pavement  thereof  in  the  night  time  and  allowed  it 
to  remain  standing  thereon  in  the  lane  where  the  plain- 
tiff had  the  right  of  way,  in  such  a  position  that  there 
was  not  ample  room  for  two  vehicles  to  pass,  and  at 
more  than  one  hour  after  sunset  and  more  than  one 
hour  prior  to  sunrise ;  and  that  said  defendant  had  no 
red  light  displayed  at  the  rear  of  said  truck,  contrary 
to  the  statute  of  the  State  of  Illinois;  and  that  the  de- 
fendant, the  Home  Oil  Co..  unlawfully  stopped  its 
Dodge  sedan  on  the  concrete  portion  of  the  highway  by 
the  side  of  said  truck  so  that  there  was  not  room  enough 
to  pass  said  truck  and  said  Dodge  sedan,  contrary  to 
the  statute,  and  the  automobile  in  which  plaintiff  was 
riding  on  said  highway  in  a  westerly  direction  came  in 
violent  collision  with  said  motor  truck  and  Dodge  sedan 
and  the  plaintiff  was  injured. 

The  second  additional  count  to  the  amended  declara- 
tion charged  the  defendant  with  substantially  the  same 
negligence  as  alleged  in  the  first  additional  count. 

From  the  evidence  it  appears  that  the  plaintiff, 
Robert  Carl  Sweeter,  was  a  boy  of  the  age  of  about 
three  years  and  that  on  January  14,  1933,  between 
10:00  and  10:30  p.  m.,  was  riding  with  his  father  and 
mother,  William  C.  Sweeter  and  Leona  Sweeter,  in  a 
Buick  coach  on  State  Highway,  Route  No.  9,  between 
Deer  Creek  and  the  village  of  Morton.  The  paved 
portion  of  Route  9  was  18  feet  in  width  with  a  black 
line  running  down  the  center  with  the  usual  shoulders 
on  each  side  of  the  concrete. 

The  driver  of  the  truck  testified  that  he  pulled  the 
truck  over  to  the  side  of  the  road  as  far  as  possible 
and  stopped. 

The  testimony  shows  that  the  shoulder  of  ".lie  road 
sloped  at  this  point.  At  a  point  4i/.  feet  from  the  edge 
of  the  pavement  there  was  a  drop  from  the  center  of 
the  pavement  of  1/10  of  a  foot;  at  6.9  feet  there  was 
a  drop  of  approximately  91/0  inches  and  at  a  point  8 
feet  and  9  inches  there  was  a  drop  of  2.1  feet.  The 
pavement  was  covered  with  ice  and  it  was  very  slip- 
pery and  the  shoulder  at  the  point  where  the  truck 
was  stopped  was  old  sod  frozen  solid  and  covered  with 
ice. 

The  driver  of  the  truck  went  to  a  farm  house  and 
telephoned  the  co-defendant,  the  Home  Oil  Co.,  to 
send  out  gasoline,  leaving  Robert  Poole  in  the  truck. 
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He  was  a  brother  of  the  appellant  and  was  a  passen- 
ger in  the  truck.  The  Home  Oil  Co.  sent  out  a  five 
gallon  can  of  gasoline  in  a  Dodge  sedan  which  was 
driven  by  the  witness,  Valentine  AVick,  who  was  ac- 
companied by  the  witness,  Sam  AVanner.  The  Dodge 
car  was  driven  by  AVick  in  an  easterly  direction,  pass- 
ing the  standing  truck,  and  proceeded  on  east  about  a 
quarter  of  a  mile  until  it  reached  an  intersection  where 
it  turned  around  and  proceeded  westerly  on  the  right 
hand  side  of  the  pavement  towards  the  "truck.  At  the 
time  the  Dodge  sedan  turned  at  the  intersection  and 
proceeded  in  a  westerly  direction  the  car  in  which  ap- 
pellee was  riding,  driven  by  his  father,  followed  along 
behind  the  Dodge  sedan  at  a  distance  of  from  75  to  100 
feet.  Shortly  before  the  Dodge  sedan  got  to  the  stand- 
ing truck  it  turned  to  the  left  in  order  to  pull  up  along 
side  of  the  truck  or  pass  it,  and  when  the  rear  end  of 
the  Dodge  was  near  the  rear  end  of  the  truck 
the  Buick  car  struck  the  back  end  of  the  Dodge  car 
and  skidded  to  the  right  and  struck  the  rear  or  south- 
easterly corner  of  the  truck. 

The  witness,  Valentine  AVick,  the  driver  of  the  Dodge 
car,  testified  that  he  turned  to  the  left  when  he  was 
GO  to  75  feet  behind  the  truck,  and  that  when  he  at- 
tempted to  pass  the  truck  he  was  struck  from  the  back 
and  that  at  that  time  he  was  traveling  10  to  15  miles 
per  hour. 

From  the  testimony  of  AVilliam  C.  Sweeter,  father 
of  appellee,  and  driver  of  the  car  in  Avhich  appellee 
was  riding,  it  appears  that  the  accident  took  place 
about  a  quarter  of  a  mile  west  of  the  Buckeye  School. 
After  the  Dodge  car  turned  around  at  this  intersec- 
tion he  followed  it  on  west  at  a  distance  of  75  to  100 
feet  from  the  car.  He  saw  a  light  on  the  rear  of  the 
Dodge  car  but  saw  no  other  light.  As  the  Dodge  car 
turned  to  the  left  it  was  10  to  15  feet  from  the  truck 
and  he  was  75  to  100  feet  behind  it  and  he  was  looking 
straight  ahead  watching  the  Dodge  car  and  then  no- 
ticed the  truck  on  the  right  hand  side  of  the  road,  but 
saw  no  light  on  it.  The  Dodge  car  slopped  on  the  left 
hand  side  of  the  road.  AVhen  he  saw  the  Dodge  car 
turn  to  the  left  he  applied  his  brakes  and  swung  to 
the  left  hand  side  of  the  road  and  bnmped  into  the 
Dodge  car,  and  that  at  that  time  it  was  right  along 
side  of  the  truck;  he  was  going  about  15  miles  per 
hour  when  he  hit  the  Dodge  car.  He  testified,  when  I 
say  the  Dodge  car  stopped  I  mean  that  it  either  stoj)- 
ped  still  or  it  might  have  been  moving  slightly;  when 
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he  bumped  into  the  Dodgre  the  front  end  of  the  Buick 
swung  around  and  caught  the  corner  of  the  truck. 
He  got  out  of  the  car  and  took  the  boy,  and  his  wife 
got  out.  Just  then  another  car  came  over  the  top  of 
the  hill  and  hit  the  corner  of  his  car.  Henry  Heinold 
and  his  wife  and  boy  were  in  that  car.  I  and  my  wife 
and  boy  got  into  the  Dodge  sedan  and  were  driven  to 
Morton,  to  Dr.  Bryant's  office.  The  extent  of  the  in- 
jury to  plaintiff  and  the  amount  of  damages  awarded 
by  the  verdict  of  the  jury  are  not  questioned.  The 
different  witnesses  placed  the  truck  in  various  posi- 
tions; some  testified  that  all  of  the  truck  was  on  the 
concrete,  and  some  that  it  stood  half  on  the  concrete 
and  half  on  the  shoulder;  but  none  of  the  witnesses 
testified  that  the  truck  was  at  any  time  to  the  left  of 
the  center  line  of  the  paved  portion  of  the  highway. 
All  of  the  front  lights  on  the  truck  were  burning;  there 
were  five  lights  in  front,  consisting  of  the  two  head- 
lights and  three  green  clearance  lights,  located  on  the 
top  of  the  cab  of  the  truck ;  there  were  four  red  lights 
on  the  rear  of  the  truck,  one  being  the  rear  tail  light, 
located  below,  and  three  red  clearance  lights  in  the 
center  of  the  extreme  end  of  the  body.  There  was  a 
good  deal  of  controversy  as  to  whether  the  rear  lights 
were  burning  on  the  truck ;  some  of  the  witnesses  testi- 
fying that  they  did  not  see  any  lights,  and  some  testify- 
ing that  there  were  none  and  several  of  the  witnesses 
testifying  that  there  were  lights  burning.  The  evi- 
dence leaves  it  in  doubt  as  to  whether  the  Dodge  sedan 
stopped  on  the  left  hand  side  of  tlie  highway  opposite 
the  truck  or  whether  it  was  in  motion  all  of  the  time. 
The  father  and  mother  of  the  plaintiff  testifying  that 
it  stopped,  or  if  it  did  not  stop  that  it  was  just  slightly 
in  motion ;  the  driver  of  the  Dodge  car  testifying  that 
he  did  not  stop  his  car. 

It  is  contended  by  appellant  that  the  trial  court 
erred  in  overruling  his  motion  for  a  directed  verdict 
at  the  close  of  the  plaintiff's  evidence  and  at  the  close 
of  all  of  the  evidence,  and  in  refusing  the  instructions 
tendered  therewith,  and  in  entering  judgment  upon 
the  verdict  after  overruling  appellant's  motion  for  a 
new  trial;  that  he  was  guilty  of  no  negligence  whicli 
was  the  proximate  cause  of  plaintiff's  injury,  and  tliat 
the  driver  of  the  car  in  which  plaintiff  was  riding  was 
guilty  of  the  sole  and  only  negligence  wliicli  was  the 
proximate  cause  of  plaintiff's  injury. 

Appellee  insists  that  appellant  was  guilty  of  negli- 
gence in  parking  the  truck  on  the  i)avemenf  and  in  not 
having  a  red  light  disjjlayed  on  the  rear  of  the  (ruck, 
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and  that  it  was  a  question  for  the  jury  as  to  whether 
an  emergency  existed  wliich  warranted  appellant  in  so 
leaving  his  truck,  and  the  jury  have  found  that  appel- 
lant failed  to  take  that  degree  of  care  and  caution  which 
an  ordinarily  prudent  person  would  take  on  a  slippery 
road  at  night  where  he  was  violating  the  law  and  creat- 
ing a  hazard  for  every  one  who  might  use  that  highway. 

On  the  night  in  question  the  pavement  was  covered 
Avith  ice  and  it  was  very  slippery.  The  shoulder  at  the 
point  where  the  truck  was  stopped  was  also  covered 
with  ice  and  sloping. 

It  was  not  negligence  per  se  for  appellant  to  stop  his 
truck  upon  the  pavement,  and  whether  it  was  in  fact 
negligence  to  be  so  parked  depends  upon  the  facts  as 
disclosed  by  the  evidence. 

The  statute  provides  that  a  driver  of  a  vehicle  shall 
not  stop  the  same  on  any  durable  hard  surface  state 
highway,  or  allow  it  to  stand  in  such  position  that  there 
is  not  ample  room  for  two  vehicles  to  pass  upon  the 
road  *  *  *  except  in  a  case  of  emergencv  *  *  *.  Cahill's 
III  Eev.  St.,  1933,  chap.  121,  sec.  161  (2). 

This  court  in  the  case  of  Cullins  v.  McMuUm,  225  111. 
App.  430,  held:  "The  mere  act  of  leaving  the  auto- 
mobile standing  on  the  proper  side  of  a  public  road, 
however,  cannot  be  regarded  as  negligence.  It  is  a  mat- 
ter of  common  knowledge  that  it  is  not  an  infrequent 
occurrence  to  see  an  automobile  standing  in  the  public 
road.  Sometimes  this  occurs  on  account  of  an  acciden- 
tal break  in  the  car  or  because  of  a  puncture  in  a  tire, 
or  because  the  car  has  run  out  of  gasoline.  Persons 
operating  cars  often  have  no  choice  about  leaving  a  car 
standing  in  the  road  until  a  remedy  for  the  mishap  is 
found."  See  also,  Crmcford  v.  Cahalan,  259  111.  App. 
14;  Frochter  v.  Arenhols,  242  id.  93;  Sugru  v.  H'ujhlatul 
Park  Yellow  Cah  Co.,  251  id.  99. 

In  view  of  the  fact  that  the  truck  had  no  gasoline  and 
of  the  icy  condition  of  the  highway  and  the  slojiing 
condition  of  the  shoulder,  appellant  had  no  choice  other 
than  to  stop  the  truck  where  it  was  standing,  and  under 
the  law  an  emergency  existed,  and  appellant  can  not 
be  charged  with  negligence  because  of  so  stopping  the 
truck  and  leaving  it  standing  until  such  lime  as  he 
could,  by  the  exercise  of  reasonable  diligence,  i)rocure 
an  additional  supply  of  gasoline.  Crmvfurd  v.  Cahalan, 
supra. 

As  has  been  pointed  out  before,  there  was  consider- 
able conflict  in  the  evidence  as  to  whether  the  tail  light 
or  any  other  lights  were  burning  on  the  rear  of  the 


ir  ,11 


^'^^^  "  Gen.  No.  S85Y 

!h«f  ;i.  ^S"" ,"'''  ^"'^^°^«"-^'  «f  the  ^vitnesses,  it  appears 
hat  the  Buick  car  was  from  75  to  135  feet  from  the 
truck  when  Sweeter  first  saw  it 

Appellee  contends  that  Sweeter,  when  he  saw  the 
i^odge  car  turn  to  the  left  and  saw  the  truck  ahead  of 
him  on  the  right  hand  side  of  the  road,  applied  his 
brakes  and  s^nmg  to  the  left  hand  side  of  the  road  and 
bumped  into  the  Dodge  car  which  was  along  side  of  the 
truck,  and  that  because  there  was  no  red  light  on  the 
rear  of  the  truck  the  Buick  car  had  to  turn  out  without 
sufficient  warning.    That  tail  lights  on  the  truck  would 
have  been  visible  a  considerable  time,  while  the  Buick 
car  was  east  of  the  school  house;  that  because  of  in- 
sufficient warning  the  driver  of  the  Buick  car  was  com- 
pelled to  suddenly  turn  to  the  left  and  in  so  doing  he 
bumped  into  the  Dodge  car  and  skidded  into  the  corner 
of  the  truck  and  plaintiff  was  injured  and  that  the 
neghgence  of  appellant  in  not  having  lights  burning 
on  the  rear  of  the  truck  was  the  proximate  cause  of  the 
injury  to  the  plaintiff. 

Appellant  asks  the  court  to  reverse  the  judgment 
without  remanding  the  cause  to  the  trial  court  for  an- 
other trial.  Where  the  evidence  is  conflicting  as  it  is 
in  this  case  and  that  which  is  offered  on  behalf  of  plain- 
tiff tends  to  establish  his  cause  of  action  a  reversal  of 
a  judgment  for  the  plaintiff,  without  remanding  the 
cause,  would  deprive  the  plaintiff  of  his  constitutional 
right  to  a  trial  by  jury. 

We  have  carefully  considered  all  of  the  evidence  and 
conclude  that  the  verdict  of  the  jury  is  against  the 
mamfest  weight  of  the  evidence,  and  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
(Nine  pages  in  original  opinion) 
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William  M.  Below,  Receiver  for  the  First  National 
Bank  of  SideU,  Illinois,  a  Corporation.  Defendant 
in  Error,  v.  Carrie  E.  McDowell,  Fred  M.  Mc- 
Dowell, James  L  Fish,  Grace  P.  Kayser 
and  William  Ray  McDowell,  Plain- 
tiffs in  Error. 
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Mr.  Justice  Davis  delivered  the  opinion  of  the  Court. 
The  First  National  Bank  of  Sidell,  Illinois,  filed  its 
bill  of  complaint  in  the  circuit  court  of  Vermilion 
county  for  the  purpose  of  setting  aside  and  removing- 
out  of  the  way  of  complainant's  executions  an  alleged 
fraudulent  warranty  deed  made  by  Carrie  E.  McDowell, 
to  her  sister.  Jennie  D.  Fish. 

Carrie  E.  McDowell,  Ru villa  McDowell,  F.  M.  Mc- 
Dowell and  Jennie  D.  P'ish  were  made  parties  defend- 
ant to  said  bill  of  complaint  and  answered  the  same ; 
and  the  cause  was  referred  to  a  special  master  in  chan- 
cery to  take  the  evidence  and  report  the  same  together 
with  his  conclusions  to  the  court. 

The  master  proceeded  to  take  the  testimony  offered 
by  the  parties  to  said  cause.  The  defendant,  Jennie 
D.  Fish,  was  called  as  a  witness  for  complainant,  and 
sometime  after  testifying  she  died  intestate,  and  a  sup- 
plemental bill  was  filed  making  James  L.  Fish,  her 
husband,  and  Grace  P.  Kayser  and  Carrie  E.  McDowell, 
her  sisters,  and  Fred  M.  McDowell  and  William  Ray 
McDowell,  her  brothers,  and  Margaret  McDowell,  Lyda 
J.  McDowell  and  Julia  Eva  McDowell,  her  neices,  and 
Roger  E.  McDowell,  a  nephew,  her  only  heirs  at  law, 
parties  defendant.  Parker  8.  Duffin  was  ap])ointed 
guardian  ad  litem  and  filed  an  answer  for  Lyda  J.  Mc- 
Dowell, Julia  Eva  McDowell  and  Roger  E.  McDowell, 
minors. 

The  master  made  a  report  to  the  court  of  the  testi- 
mony taken  and  of  his  findings  and  conclusions,  to 
which  objections  were  filed  by  the  defendants.  Said 
cause  came  on  for  a  hearing  upon  llic  liill   of  coin- 
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plaint  and  answers,  and  the  report  uf  the  master  and 
exceptions  taken  thereto;  and  the  conrt  entered  a  de- 
cree in  accordance  with  the  report  of  said  master  and 
ordered  the  defendants  to  pay  to  complainant  the  sum 
of  $7850.53  with  interest  in  twenty  days,  and  in  default 
thereof  that  said  deed  be  set  aside  and  be  declared  null 
and  void  and  of  no  etfect,  except  that  the  heirs  of 
Jennie  D.  Fish  were  decreed  to  have  a  tirst  lien  on  \]\e 
premises  described  in  said  deed  in  the  sum  of  $633.75, 
and  that  writs  of  fieri  facias  issue  upon  the  judg-ments 
of  complainant  and  that  the  sheriiT  proceed  to  sell  said 
real  estate  for  the  payment  and  satisfaction  of  the 
same,  and  that  the  said  real  estate  be  sold  free  and 
clear  of  said  lien  of  the  defendants  thereon,  and  from 
the  proceeds  of  said  sale  the  defendants  be  paid  said 
sum  of  $633.75  less  any  unpaid  costs  ordered  to  l)e  paid 
by  the  defendants,  and  the  balance  be  paid  to  complain- 
ant on  its  judgments,  interest  and  costs. 

Plaintiffs  in  error  sued  out  this  writ  of  error  to  re- 
verse said  decree,  and  the  complainant,  the  First 
National  Bank  of  Sidell,  Illinois,  having  been  declared 
insolvent  and  William  M.  Below  having  been  appointed 
receiver  for  said  bank  he  was  made  defendant  in  error. 

The  errors  assigned  are :  That  the  court  should  have 
found  that  Carrie  E.  McDowell  by  the  making  of  the 
deed  to  the  premises  in  question  did  not  render  herself 
insolvent ;  that  the  court  should  have  found  that  Carrie 
E.  McDowell  retained  sufficient  propei'ty  to  pay  her 
debts;  that  the  findings  and  report  are  contrary  to 
and  against  the  evidence;  that  the  court  erred  in  not 
dismissing-  complainant 's  bill  for  want  of  equity. 

By  its  bill,  as  amended,  the  complainant  alleged  that 
on  December  28,  1928,  it  recovered  a  judgment  in  the 
circuit  court  of  Vermilion  county  against  Carrie  E. 
McDowell  and  Ruvilla  McDowell  for  the  sum  of 
$5347.08,  damages,  and  costs  of  suit;  and  that  on  said 
day  recovered  a  judgment  in  said  court  against  Carrie 
E.  McDowell  for  the  sum  of  $266.66,  damages,  and 
costs  of  suit ;  and  also,  on  said  day,  recovered  a  judg- 
ment against  F.  M.  McDowell  and  Carrie  E.  McDowell 
for  $2236.77  and  costs  of  suit. 

That  previous  to  the  time  of  the  rendition  of  said 
judgments  the  defendant,  Carrie  E.  McDowell,  owned 
the  land  in  question;  that  executions  were  issued  on 
said  judgments  directed  to  the  sheriff  of  said  county, 
commanding  him  to  cause  to  be  made  of  the  lands  and 
tenements  and  goods  and  chattels  of  said  defendants 
the  amount  of  said  damages. 
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That  prior  to  the  rendition  of  said  judgments  and 
on,  to-\Wt,  November  17,  1928,  said  Carrie  E.  McDowell 
made  a  pretended  conveyance  in  fee  of  said  real  estate 
to  Jennie  D.  Fish,  which  was  filed  for  record  on 
November  17,  1928,  in  the  recorder's  office  of  Ver- 
milion county;  that  said  deed  was  made  without  any 
adequate  consideration;  that  by  the  making  and  de- 
livery thereof  said  Carrie  E.  McDowell  rendered  her- 
self insolvent  and  did  not  retain  sufficient  property  to 
pay  her  debts ;  that  said  conveyance  was  not  real,  but 
a  mere  sham  made  with  the  intention  of  defrauding 
your  orator  and  the  other  creditors  of  said  Carrie  E. 
McDowell  out  of  their  just  demands;  that  no  consid- 
eration was  paid  by  the  said  Jennie  D.  Fish  to  said 
Carrie  E.  McDowell  for  said  conveyance,  and  that  said 
premises  are  now  held  in  trust  by  the  said  Jennie  D. 
Fish  for  the  said  Carrie  E.  McDowell  for  her  use  and 
benetit  and  for  the  purpose  of  preventins:  a  levy  and 
sale  of  the  same  under  and  by  virtue  of  the  said  exe- 
cutions; that  said  defendants  have  no  property  liable 
to  levy  and  sale  except  said  premises  conveyed  by 
Carrie  E.  McDowell  to  Jennie  D.  Fish. 

The  complainant  prayed  that  defendants  answer 
said  bill,  and  that  upon  a  hearing  said  deed  be  set 
aside,  vacated  and  declared  null  and  void  as  to  com- 
plainant and  that  it  may  be  authorized  to  proceed  on 
its  executions  and  that  the  sheriff  may  be  directed  to 
proceed  to  levy  upon,  advertise  and  sell  said  premises 
for  the  payment  and  satisfaction  of  complainant's 
judgments.  The  defendants  answered  denying  the 
allegations  of  the  bill. 

The  master,  among  other  things,  found  that  on  No- 
vember 17,  1928,  Carrie  E.  McDowell  owned  the  57 
acre  tract  of  farm  land,  described  in  the  bill  of  com- 
plaint, and  being  the  property  described  in  said  deed 
from  Carrie  E.  McDowell  to  Jennie  D.  Fish,  and  also 
owned  an  undivided  one-sixth  interest  in  a  75  acre 
tract  of  her  father's  estate  and  also  a  moil  gage  of 
$3,000.00  on  an  undivided  one-sixth  interest  in  said 
75  acre  tract,  and  no  other  property;  that  the  57  acre 
tract  at  that  time  was  worth  $9,975.00,  and  the  undi- 
vided one-sixth  interest  in  said  75  acre  tract  was  worth 
$2,125.00  and  the  $3,000.00  mortgage  was  of  the  same 
value,  making  a  total  of  not  to  exceed  $4,250.00,  interest 
in  the  75  acres. 

That  Carrie  E.  McDowell  was,  on  November  17,  1928, 
indebted  to  complainant  on  three  notes,  of  the  total 
principal  of  $7475.09,  and  to  her  sister,  Jennie  1).  Fish, 
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in  the  sum  of  $633.75 ;  that  the  deed  of  conveyance  was 
made  for  the  57  acres  of  land,  described  in  the  bill  of 
complaint,  to  her  sister,  Jeimie  D.  Fish,  but  witliout 
her  knowledge;  that  judgments  were  recovered  by  com- 
plainant in  the  Circuit  Court  of  Vermilion  county  on 
December  28,  1928.  against  Carrie  E.  McDowell"  for 
the  sum  of  $5347.08,  $266.68  and  $2236.77.  and  costs, 
upon  which  executions  were  issued  and  delivered  to  the 
sheriff  of  Vermilion  county  and  were  returned  by  him 
"no  property  found  subject  to  levy,"  and  are  good 
valid  judgments  and  remain  in  full  force  and  effect, 
not  reversed,  satisfied  or  vacated;  that  in  two  of  the 
said  judgments  complainant  recovered  against  the 
other  defendants,  namley,  Ruvilla  McDowell  and  F. 
M.  McDowell,  who  had  no  property  subject  to  levy.  We 
are  of  the  opinion  that  the  findings  of  the  master  are 
in  keeping  with  the  weight  of  the  testimony  in  the 
case. 

Appellant  insists  that,  after  making  the  deed  in 
question,  Carrie  E.  McDowell  among  other  properties 
had  a  sixty  acre  farm  and  although  on  September  25, 
1928,  she  had  conveyed  the  same  to  W.  A.  McDowell, 
yet  she  was  the  owner  of  the  equitable  title  to  said  real 
estate,  as  shown  by  certain  contracts  in  evidence.  This 
60  acre  tract  was  encumbered  with  a  $6000.00  mort- 
gage. 

Appellant  also  insists  that  the  value  of  the  property 
owned  by  Carrie  E.  McDowell,  after  having  made  the 
deed  in  question,  was  greater  than  the  amount  shown 
by  the  report  of  the  master.  Appellant  also  insists 
that  Carrie  E.  McDowell  retained  sufficient  property 
to  pay  all  of  her  debts.  The  value  of  the  land  con- 
veyed by  her  to  her  sister,  Jennie  D.  Fish,  as  found  by 
the  master,  was  $9975.00,  and  from  the  evidence  it 
appears  that  at  that  time  she  was  indebted  to  her  sister 
in  the  sum  of  $633.75 ;  and  that,  except  as  to  said  sum 
of  $633.75,  said  conveyance  was  voluntary  on  the  part 
of  said  Carrie  E.  McDowell. 

When,  as  in  this  case,  a  bill  in  aid  of  an  execution 
which  alleges  that  the  conveyance  sought  to  be  set 
aside  was  made  after  the  debt  due  complainant  was 
incurred,  but  before  judgment,  that  the  conveyence 
was  a  sham,  made  without  consideration,  with  the  in- 
tention of  defrauding  the  complainant  and  other  credi- 
tors, and  that  the  grantee  holds  the  property  in  trust 
for  the  grantor  in  order  to  prevent  its  sale  on  execu- 
tion, states  a  good  cause  of  action.  Andrews  v.  Don- 
nerstag,  171  111.  329. 
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The  bill  filed  in  this  case  is  a  bill  in  aid  of  an  execu- 
tion and  is  not  a  creditor's  bill.  The  only  purpose  of 
this  bill  was  to  remove  a  fraudulent  conveyance  out  of 
the  way  of  the  executions. 

As  was  said  by  our  Supreme  Court,  in  the  case  of 
Bice  Co.  V.  McJohn,  244  111.  264:  "There  is  a  clearly 
recognized  distinction  between  these  two  classes  of 
creditor's  bills.  Under  a  bill  in  aid  of  an  execution, 
the  creditor  may  proceed  as  soon  as  he  obtains  judg- 
ment and  before  execution  has  issued,  while,  on  the 
other  hand,  before  he  may  proceed  under  a  creditor 's 
bill  proper,  he  must  exhaust  his  remedy  at  law  by 
obtaining  judgment,  execution,  and  the  return  of  the 
execution  nulla  bona,  or  unsatisfied  in  whole  or  in  part. 
{Miller  v.  Davidson,  3  Gilm.  578;  Dawson  v.  First  Nat 
Bank,  228  111.  577).  The  relief  afforded  by  a  bill  in 
aid  of  an  execution  is  of  a  different  character  from 
that  afforded  by  a  creditor's  bill.  Under  the  former 
the  only  relief  granted  is  to  set  aside  the  encumbrances, 
or  the  conveyances  therein  specified,  as  fraudulent ; 
while,  under  the  latter,  any  equitable  estate  of  the 
defendant  may  be  reached." 

In  the  case  of  Wisconsin  Granite  Co.  v.  Gerrity,  144 
111.  77,  our  Supreme  Court  said:  "As  between  the  par- 
ties, the  conveyances  are  undoubtedly  good,  but  as  to 
those  existing  creditors  it  is  different.  If  the  effect 
of  the  conveyances  was  to  hinder  and  delay  them  in 
the  collection  of  their  debts,  then,  as  to  such  creditors 
the  conveyances  are  fraudulent  and  of  no  effort." 

It  clearly  appears  from  the  evidence  that  Carrie  E. 
McDowell  was  indebted  to  the  First  National  Bank  of 
Sidell  in  the  sum  of  $7475.00,  principal,  prior  to  the 
17th  day  of  November,  1928,  and  on  that  day  she  con- 
veyed to  her  sister,  Jennie  D.  Fish,  57  acres  of  real 
estate  which  she  owned,  which  was  unencumbered,  and 
that  the  same  was  worth  $9975.00,  and  that  the  only 
consideration  for  said  conveyance  was  a  debt  owing 
to  the  grantee  in  said  deed  of  the  sum  of  $()33.75 ;  and 
that,  at  said  time,  she  was  the  owner  of  other  property 
of  the  value  of  only  $4250.00,  except  as  to  an  equitable 
interest  in  a  60  acre  tract  of  land  that  was  encumbered 
by  a  mortgage  of  $6000.00,  and  her  interest  in  wliich 
could  not  be  reached  by  levy  of  an  execution  and  sale. 
The  conveyance  of  said  57  acres  of  land  for  such  a 
grossly  inadequate  consideration,  together  witli  the 
fact  that  the  property  remaiiiing  in  her  possession, 
was  not  sufficient  to  pay  the  del)ts  which  slie  had  con- 
tracted, together  also  with  the  fact,  as  shown  by  tlie 
evidence,  that  she  was  largely  indebted  to  other  per- 
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sons,  would  make  this  conveyance  fraudulent  as  to  such 
creditors  irrespective  of  her  intentions  ^vllen  she  made 
such  conveyance. 

In  the  case  of  Kennard  v.  Curran,  239  111.  122,  the 
court  said:  "Actual  insolvency  is  not  necessary  to 
render  a  voluntary  conveyance  void.  If  a  person 
largely  indebted  makes  a  voluntary  conveyance  and 
shortly  after  becomes  insolvent,  such  conveyance  will 
be  held  fraudulent.  A  voluntary  conveyance  is  fraudu- 
lent as  to  existing  creditors  even  though  the  grantor 
retains  property  apparently  sufficient  in  value  to  satis- 
fy all  of  his  creditors  when  it  results  that  the  property 
retained  is  not,  in  fact,  sufficient  to  discharge  all  of  his 
liabilities.  Mannon  v.  Hanvood,  124  111.  104;  Patterson 
V.  McKinney,  97  111.  41." 

Under  the  allegations  contained  in  the  bill  and  the 
facts  as  disclosed  by  the  evidence,  it  was  unnecessary 
to  have  executions  issued  and  returned  nulla  bona, 
or  unsatisfied  in  whole  or  in  part,  and  also  unnecessary 
to  allege  and  prove  the  exhaustion  of  its  legal  remedy 
before  filing  of  its  bill,  but  it  was  authorized  to  file  its 
bill  as  soon  as  it  had  recovered  its  judgment 

The  evidence  discloses  that  Carrie  E.  McDowell,  at 
the  time  this  conveyance  was  made,  was  largely  in- 
debted and  owed  complainant  over  $7000.00,  and  that 
the  value  of  the  property  retained  by  her  at  the  time 
this  conveyance  was  made  was  less  than  $5000.00;  and 
also  discloses  that,  when  the  executions  were  issued, 
the  sheriff  was  unable  to  find  any  property  upon  which 
to  levy  to  make  the  amount  of  the  judgments  held 
by  the  First  National  Bank  of  Sidell,  and  that  the  GO 
acre  tract  of  land  in  which  she  had  an  equitable  interest 
was  deeded  by  the  holder  of  the  fee  to  satisfy  a  mort- 
gage placed  on  the  same  by  her;  and  it  is  therefore 
clear  that  such  conveyance  was  fraudulent  as  to  the 
creditors  and  that  the  decree  of  the  circuit  court  should 
be  affirmed. 

Affirmed. 

(Seven  pages  in  original  opinion.) 
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The  Farmers  Bank  of  Mt.  Pulaski,  Illinois,  Plaintiff 

and  Appellee,  v.  John  C.  Weckel,  Defendant 

and  Appellant. 

Appeal  from  Circuit  Court  of  Locian  County. 

Janu.uiy  Term,  A.  D.  1935.      ^   K^    ^\J     X  .  A        KJ  '^'^  4 
Gen.  No.  8880  Agenda  No.  8 


opinion    of    the 


]\rR.    Justice    Davis    delivered    the 
Court. 

The  Farmers  National  Bank,  of  ]\It.  Pulaski,  lUi- 
nois,  plaintiff  and  appellee  herein,  obtained  a  judgment 
by  confession  in  the  Circuit  court  of  Logan  county,  in 
vacation,  after  the  January  Term,  A.  D.  1932,  of  said 
court,  against  Edward  0.  Weckel,  John  C.  AVeckel  and 
Helen  D.  Weckel  for  the  sum  of  $2,628.10  and  costs  of 
suit ;  said  judgment  having  been  entered  by  the  clerk 
of  said  court  upon  being  presented  with  a  narr  and 
cognovit  and  a  note  payable  to  appellee  executed  by 
said  defendants  upon  which  was  written  a  warrant  of 
attorney,  said  note  being  for  the  principal  sum  of 
.$2800.00,  and  upon  which  there  was  then  due  the  said 
sum  of  $2628.10. 

At  the  May  tei'm  of  said  court  said  judgment  was 
opened  up  upon  motion  of  appellant,  John  C.  Weckel, 
and  he  was  given  leave  to  plead.  After  the  issues  were 
settled  by  the  court,  said  cause  went  to  trial  upon  the 
declaration  of  the  plaintiff,  to  which  a  plea  of  the 
general  issue  was  interposed  and  a  special  plea  which 
alleged,  in  substance,  that  said  Edward  O.  Weckel  was 
principal  and  John  C.  Weckel  and  Helen  T).  Weckel 
were  sureties  upon  said  $2800.00  note;  and  that  ap- 
pellee agreed  with  said  Edward  O.  Weckel,  if  he  would 
pay  $.570.00  on  the  principal  of  said  note  and  give  to 
said  bank  a  new  note,  signed  by  him  and  his  wife,  and 
a  chattel  mortgage  on  certain  chattels  l)eionging  to 
the  said  Edward  0.  Weckel,  said  bank  would  surren- 
der the  original  note  of  $2800.00,  signed  liy  John  C. 
Weckel,  appellant;  that  said  Edward  O.  Weckel  and 
his  wife,  Helen  D.  Weckel,  did  give  to  said  bank  a 
chattel  mortgage  and  note  and  make  payment  on  the 
principal  of  said  note  on  consideration  of  said  promise 
and  that  therefor  the  promissory  note  sued  upon  was 
satisfied  and  appellant  became  discliarged  from  all 
liability  upon  it;  and  upon  the  replications  of  appel- 
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lee  to  said  special  plea  of  appellant,  alleging,  first, 
that  said  Edward  0.  Weckel  did  not  deliver  to  it  the 
said  chattel  mortgage  and  promissory  note  in  full 
satisfaction  and  discharge  of  the  prior  note;  and,  sec- 
ond, that  appellee  did  not  make  any  such  agreement 
with  the  said  Edward  0.  Weckel  as  was  described  in 
said  plea,  and  that  Edward  0.  "Weckel  did  not  deliver 
the  new  note  and  mortgage. 

Upon  a  trial  of  said  cause  the  verdict  of  the  jury 
was  in  favor  of  appellant,  and  upon  a  motion  for  a 
new  trial  the  court  set  aside  the  verdict  of  the  jury 
and  awarded  a  new  trial.  On  the  second  trial  of  said 
cause  the  jury  returned  a  verdict  in  favor  of  appellee, 
a  motion  for  a  new  trial  made  by  appellant  was  over- 
ruled, and  the  court  entered  a  judgment  upon  the  ver- 
dict, ordering  that  the  judgment  rendered  in  favor  of 
plaintiff  and  against  defendants  in  said  cause  on  the 
4th  day  of  April,  1932,  in  the  sum  of  $2628.10  and  costs 
of  suit  be  confirmed;  and  that  said  judgment  origin- 
ally entered  stand  and  remain  in  full  force  and  effect, 
of  said  date,  as  previously  rendered,  and  that  it  have 
execution  of  the  same,  from  which  judgment  appellant 
appealed. 

EdAvard  0.  Weckel  testified  that  he  was  a  farmer 
living  near  Beason,  Illinois;  that  he  was  indebted  to 
the  First  National  Bank,  of  Beason,  and  that  some- 
time prior  to  July  19,  1929,  said  bank  obtained  a  judg- 
ment against  him  in  the  sum  of  thirteen  or  fourteen 
hundred  dollars;  that  he  had  been  dealing  with  the 
Mt.  Pulaski  bank  for  a  number  of  years,  and  at  that 
time  was  indebted  to  said  bank  in  the  sum  of  about 
$1400.00;  that  after  he  had  been  served  with  an  execu- 
tion on  the  judgment  obtained  by  the  First  National 
Bank  of  Beason  he  went  to  George  Voile,  cashier  of 
the  Farmers  National  Bank  of  Mt.  Pulaski  and  in- 
formed him  that  the  bank  at  Beason  had  taken  a  judg- 
ment against  him,  and  asked  the  assistance  of  the 
Farmers  National  Bank  of  Mt.  Pulaski,  Illinois;  that 
the  cashier.  Voile,  obtained  a  statement  from  him  of 
the  property  that  he  owned,  and  asked  him  if  he  could 
get  his  brother,  John  C.  Weckel,  to  sign  the  note  with 
him;  that  he  said  he  did  not  think  that  he  could  as 
John  had  refused  to  sign  notes  for  him  before.  Jolin 
C.  Weckel  was  a  farmer  living  near  Cliami)aign.  and 
Voile  told  Edward  0.  Weckel  that  he  had  to  go  to 
Champaign  in  a  day  or  two  and  would  take  him  along 
and  they  would  see  if  they  could  get  John  to  sign  llic 
note.  They  made  the  trip  to  Champaign,  and  on  llirir 
way  he  was  left  at  John's  liome  while  Voile  went  on 
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into  town;  when  Voile  returned  he  asked  Jolui  to  si^n 
the  note,  and  John  told  him  he  would  not  do  it  as  it 
was  not  fair  to  his  own  creditors  to  sign  Edward  \ 
note,  and  Voile  told  him  he  was  only  asking  him  to 
sign  it  tor  moral  support  and  on  account  of  the  ruling 
0  fthe  bank,  and  after  that  John  signed  the  note 

George  Voile  testified  that  when  Edward  O   Weckel 
made  application  to  him  for  help  thev  talked  the  mat- 
ter over  and  found  that  it  would  take  $2800.00  to  pay 
off  the  Season  Bank  judgment  and  cover  the  existino' 
indebtedness  to  the  Mt.  Pulaski  Bank.     He  demanded 
security  of  Edward  and  suggested  that  he  might  o-et 
his  brother,  John  C.  Weckel,  to  go  on  the  note ;  he  told 
Edward  he  would  let  him  have  the  monev  if  John 
would  go  on  the  note ;  Edward  said  he  could  not  get 
over  to  see  John,  and  he  told  him  that  he  was  going 
to  Champaign  the  next  day  and  he  could  ride  witirhim"! 
and  that  they  went  over,  and  he  left  Weckel  out  at 
John's  place,  and  then  came  back  from  Champaign 
m  the  afternoon  and  stopped  and  talked  to  John  about 
Edward  having  a  judgment  taken  against  him  by  the 
Beason  Bank  and  that  he  would  have  to  have  some 
help;  and  Edward  asked  John  if  he  would  sign  the  not^ 
to  help  him  out,  and  John  said  he  would,  and  he  took 
a  note  out  of  his  pocket,  and  Edward  Weckel  and  John 
signed  it  there,  and  Edward  said  he  would  have  Helen, 
his  wife,  sign  it;  and  John  said,  "Ed,  you  ought  to 
have  a  chattel  mortgage  to  help  kind  of  protect  me 
on  that,  on  your  stuff;"  and  Ed  told  him  "All  right, 
I  will  do  that,  that  is  all  right;"  and  that  then  Edward 
put  the  note  in  his  pocket  to  take  home  to  his  wife  to 
sign  and  said  he  would  l)ring  it  back  to  Mt.  Pulaski 
and  make  out  a  chattel  mortgage.    Voile  also  testified 
that  he  did  not  say  at  any  time  to  John  that  "It  is  just 
a  moral  support  and  on  account  of  the  bank  ruling;" 
that  shortly  after  they  were  at  John's  place  Edward 
Weckel  came  to  Mt.  Pulaski  and  he  made  out  a  chattel 
mortgage,   which   was   acknowledged   by   Weckel   and 
mailed  back  to  the  bank. 

John  C.  Weckel  testified  that  George  Voile  came  to 
his  house  and  wanted  him  to  sign  a  note,  and  I  told 
him,  "No,  I  could  not  sign  a  note  on  account  of  my 
creditors;"  and  he  said  if  I  would  sign  a  note  it  would 
just  be  for  the  moral  support  and  for  the  bank  ruling, 
and  he  would  take  a  chattel  mortgage  against  the  note. 
T  then  signed  the  note,  which  is  marked  Plaintiff's 
Exhibit  1. 

Edward  0.  Weckel  testified  that  nothing  I'iumImt 
was  said  about  the  note  until  after  it  became  due.     At 
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that  time  he  went  into  the  bank  wifh  a  i-rain  c-liook 
and  paid  the  bank  $570.00,  which  was  api)lied  upon  tlie 
note;  that  at  tliat  time  Voile  wanted  a  new  note  made 
ont,  and  said  he  would  hold  it  for  John  1o  si-n  and  Jie 
told  him  that  John  would  not  sign  another  note. 

The  matter  ran  along  until  the  next  April,  when 
\olle  called  him  into  the  bank  and  told  him,  if  he 
would  give  him  a  new  chattel  mortgage  covering  his 
lialf  of  the  crop  which  he  had  planted,  that  he  would 
take  the  new  note  and  the  chattel  mortgage,  signed  by 
him  and  his  wife,  and  deliver  the  old  note  to  him;  and 
that  he  gave  the  bank  a  new  note,  signed  by  his  wife 
and  himself,  and  the  new  chattel  mortgage,  and  when  he 
went  to  the  bank  to  obtain  the  old  note  Voile  refused 
to  give  him  the  note  signed  by  John,  but  gave  him  the 
old  chattel  mortgage  and  a  $100.00  note,  and  said  to 
him,  "No  I  am  not  going  to  give  it  back;"  and  1  told 
him  that  he  said  he  would  return  it,  and  he  said,  "Well, 
I  am  going  to  keep  it." 

Voile  testitied  that  he  saw  John  about  October  15th, 
1930,  and  told  him  that  the  chattel  mortgage  had  about 
run  out;  that  the  90  days  extension  would  run  out  in 
a  few  days  and  something  had  to  be  done  about  it; 
that  John  said  he  guessed  it  didn't  make  much  differ- 
ence anyway,  and  I  told  him  Edward  was  getting  some 
more  money  he  needed  to  finish  his  corn  shucking. 
John  said  that  he  would  try  and  get  his  sister  Lydie 
to  loan  the  money  to  Edward  to  pay  the  note,  and  "also 
that  Edward  would  have  some  money  coming  to  him 
from  his  mother's  estate.  In  his  testimony  Voile  de- 
nied that  John  said  in  that  conversation  that  "It  would 
be  unjust  to  my  creditors.  I  signed  the  last  one  just 
for  moral  support,  he  said  it  was  a  bank  ruling." 

John  C.  Weckel  testitied  that  he  did  not  say  on  July 
19,  1929,  that  Edward  AVeckel  should  give  him  a  chat- 
tel mortgage  to  protect  him,  and  that  he  did  not  tell 
Voile  that  Edward  would  have  money  coming  out  of 
his  mother's  estate. 

Voile  further  testitied  that  Edward  said  he  would 
take  the  new  chattel  mortgage  and  note  and  have 
Helen  and  John  sign  them  and  send  them  back  to  us, 
and  I  told  him  that  after  they  were  properly  signed 
I  would  give  him  the  old  note.  I  told  Edward  I  would 
return  the  $100.00  note,  but  I  would  liave  to  hold  the 
old  note  until  John  signed  the  new  one;  and  Edward 
said,  All  right.  A  couple  of  weeks  after  we  received 
the  new  note  Edward  was  in  the  bank  and  I  gave  him 
the  $100.00  note  and  the  old  chattel  mortgage,  l)uf  he 
did  not  say  "You  haven't  returned  the  old  note."  Nor 
do  I  remember  his  making  a  demand  for  it. 
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We  have  only  set  forth  enongh  of  the  evidence  to 
show  it  is  sharply  conflicting  on  the  issues  raised  by 
the  pleadings. 

Among  the  errors  assigned  by  appellant  were  the 
following:  that  the  motion  for  the  new  trial  should 
have  been  allowed;  that  the  verdict  is  the  result  of 
prejudice  and  of  sympathy  for  the  plaintitf;  that  the 
court  erred  in  admitting  improper  and  incompetent 
evidence  on  the  part  of  appellee;  that  the  court  gave 
improper  instructions  upon  request  of  appellee. 

Appellant  complains  of  the  first  instruction  given  on 
behalf  of  the  plaintiff,  which  is  an  instruction  as  to 
the  credibility  of  the  witnesses,  and  tells  the  jury  that 
if  they  believe  that  any  witness  has  knowingly  and 
wilfully  testified  falsely  as  to  any  material  matter  or 
thing  in  this  case,  that  then  they  have  the  right  to  dis- 
regard the  entire  testimony  of  such  witness,  except  in 
so  far  as  such  witness  might  be  corroborated,  etc.  It 
it  not  the  law  that  the  entire  testimony  of  a  witness 
may  be  disregarded  by  the  jury  upon  the  ground  that 
the  witness  knowingly  and  wilfully  testified  falsely 
as  to  any  material  thing  or  matter  in  the  case,  but 
only  when  such  witness  has  knowingly  and  wilfully 
sworn  falsely  as  to  some  matter  material  to  the  issues. 
A  witness  may  have  sworn  falsely  to  a  material  mat- 
ter or  thing,  and  at  the  same  time  not  have  sworn 
falsely  to  a  matter  material  to  the  issue.  If  a  witness 
has  knowingly  and  wilfully  sworn  falsely  to  some  mat- 
ter or  thing  material  to  the  issue  in  the  case,  he  has 
committed  perjury  and  is,  therefore,  unworthy  of  be- 
lief. 

It  was  held  in  Zbiuden  v.  DeMaulin,  245  111.  App. 
248,  that  an  instruction  that  omits  the  statutory  re- 
quirement that  the  false  testimony  be  in  reference  to 
"a  matter  material  to  the  issues  or  point  in  question," 
or  words  of  equivalent  meaning,  is  erroneous;  citing 
Young  v.  People,  134  111.  37-39. 

In  the  case  of  Cope  v.  Brentz,  190  111.  App.  51)4,  this 
court  held  that  an  instruction  which  informed  the  jury 
if  any  witness  has  knowingly  and  wilfully  testified 
falsely  to  any  "material  facts  or  allegations,"  was  er- 
roneous, that  it  should  have  been  "any  fact  material  to 
the  issue."  In  the  case  of  McQiiillou  v.  Evans.  353  111. 
239,  the  court  said,  in  refei-ence  to  an  insti'uction: 
"While  the  instruction  should  have  been  limited  to  any 
matter  material  to  the  issue,  we  can  not  see  wlicic  I  lie 
defendant  was  unduly  prejudiced  by  the  giving  of  this 
instruction." 
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While  it  is  true  that  tlie  Supreme  court  held  in  that 
case  that  by  the  giving'  of  such  instruction  the  defend- 
ant was  not  unduly  prejudiced,  yet  in  cases  where  the 
evidence  is  conflicting  upon  material  questions  of  fact, 
unless  the  instructions  given  on  behalf  of  the  success- 
ful party  state  the  law  with  accuracy  and  are  free  from 
errors  calculated  to  mislead  the  jury,  such  instructions 
are  very  apt  to  be  unduly  prejudicial  to  the  opposite 
party.  This  instruction  did  not  limit  the  matter  or 
thing  to  which  the  jury  might  believe  the  witness  know- 
ingly and  wilfully  testiiied  falsely,  to  some  matter  or 
thing  material  to  the  issue,  and  they  were  thus  free  to 
disregard  the  testimony  of  such  wdtness,  if  they  be- 
lieved he  testiiied  falsely  as  to  some  material  matter 
or  thing,  even  though  it  were  not  material  to  the  issue, 
and  so  was  prejudicial. 

Appellant  complains  of  the  second  instruction  given 
on  behalf  of  the  plaintiff,  which  was  as  follows:  "The 
court  instructs  the  jury  as  a  matter  of  law  that  when  a 
note  is  held  by  the  payee  under  claim  that  such  note 
belonged  to  the  said  holder,  then  the  law  presumes 
that  such  note,  if  held  by  and  in  the  hands  of  the  payee, 
is  unpaid  and  the  burdeii  of  proof  is  upon  the  defend- 
ant to  prove  by  the  preponderance  of  the  evidence  that 
such  note  has  been  paid  or  discharged,  as  explained  in 
these  instructions." 

This  instruction  is  inaccurate  and  misleading.  This 
suit  was  instituted  for  the  recovery  of  the  amount  due 
on  the  note  in  question.  Appellant  was  one  of  the 
makers  of  the  note,  and  in  defense  of  the  action  a  plea 
of  payment  was  interposed,  in  addition  to  the  general 
issue,  and  in  order  that  the  plaintiff  establish  a  pre- 
sumption that  the  note  was  unpaid  and  cast  the  burden 
of  proof  upon  the  defendant  to  prove  payment,  some- 
thing more  was  necessary  than  that  such  note  be  held 
by  the  payee  under  claim  that  it  belonged  to  .sucli 
payee. 

In  an  action  on  a  note,  the  execution  of  which  is  not 
denied,  when  the  plaintiiT  presents  his  note  signed  by 
the  defendant,  payable  to  the  order  of  plaintiff,  and  the 
same  is  admitted  in  evidence  by  the  court,  then  there  is 
established  a  presumption  that  he  is  the  owner  of  the 
note  and  entitled  to  recover  the  amount  it  calls  for 
and  a  prima  facie  case  is  made  and  the  burden  is  then 
upon  the  defendant  to  establish  his  defense  of  payment, 
but  such  prima  facie  case  is  not  established  by  simply 
showing  that  a  payee  is  in  possession  of  a  note  payable 
to  himself  under  the  claim  that  the  note  belonged  to 
such  holder. 
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If  it  be  admitted  that  under  the  facts  stated  in  such 
instruction,  the  law  raises  a  presumption  that  a  note 
is  unpaid,  yet  the  facts  stated  would  not  establish  a 
prima  facie  case  in  favor  of  the  plaintiff,  and  such  pre- 
sumption would  prevail  only  in  the  absence  of  proof, 
and  this  is  the  extent  to  which  it  would  reach  and  it 
would  not  cast  the  burden  upon  the  defendant  to  prove 
his  defense  of  payment  by  a  preponderance  of  the  evi- 
dence. Such  presumption  would  not  be  evidence  and 
it  could  not  be  weighed  in  the  scale  against  the  evidence. 
Presumptions  are  never  indulged  in  against  established 
facts  and  are  indulged  in  only  to  supply  the  place  of 
facts;  as  soon  as  evidence  is  produced  which  is  con- 
trary to  the  presumption  which  arises  before  the  con- 
trary proof  was  oft'ered,  the  presumption  vanishes  en- 
tirely. Weger  v.  Robinson-Nash  Motor  Co.,  340  111. 
81-89. 

The  evidence  discloses  that  Edward  O.  Weckel  and 
his  wife,  Helen,  after  the  maturity  of  the  note  on  which 
this  suit  was  brought,  executed  and  delivered  to  ap- 
pellee a  note  and  chattel  mortgage  for  the  amount  due 
upon  such  note,  said  Edward  0.  Weckel  testifying  that 
said  note  and  chattel  mortgage  were  delivered  to  and 
accepted  by  appellee  in  payment  of  said  note  sued 
upon. 

When  this  testimony  was  introduced,  any  presump- 
tion of  law  that  the  note  was  unpaid,  which  may  have 
been  raised  by  the  mere  fact  that  the  plaintiff  was 
payee  and  the  holder  of  the  note,  vanished  and  the  jury 
should  not  have  been  instructed  as  to  such  presumption. 

An  instruction  to  the  jury  as  to  what  the  presump- 
tion of  law  is  upon  a  question  of  disputed  fact  should 
not  be  given  as  it  is  extremely  liable  to  mislead  the 
jury.  Guardian  M.  L.  Ins.  Co.  v.  Hogan,  80  111.  35 ;  The 
People  V.  Cochran,  313  111.  508-524. 

Complaint  is  also  made  of  the  sixth  instruction  given 
on  behalf  of  the  plaintiff.  The  instruction  is  as  fol- 
lows : 

"The  court  instructs  the  jury  as  a  matter  of  law  that 
the  possession  of  the  promissory  note  offered  in  evi- 
dence, in  the  hands  of  the  plaintiff'  at  the  time  it  was 
tiled  in  the  circuit  court  of  Logan  county,  is  evidence 
that  such  note  was  at  such  time  uajjaid  and  sucli  evi- 
dence ^\'ill  prevail  unless  the  defendant  has  proven  by 
a  preponderance  of  the  evidence  in  this  case  that  the 
said  promissory  note  was,  at  the  time  or  prior  thereto, 
paid  and  discharged  by  an  accord  and  satisfaction  en- 
tered into  between  plaintiff  and  Edward  (J.  Weckel." 
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_  The  production  of  the  note  in  court  by  the  plaintilT, 
sigTied  by  the  defendant,  payable  to  the  order  of  phiin- 
tiff,  created  a  presumption  that  the  note  was  unpaid 
and  tliat  the  plaintiff  was  the  owner  of  the  same  and 
entitled  to  recover  the  amount  called  for,  and  upon  its 
admission  in  evidence  by  the  court  made  a  prima  facie 
case,  or  such  a  case  as  entitled  the  plaintiff  to  a  judg- 
ment in  the  absence  of  any  defense  on  the  part  of  the 
defendant. 

This  presumption  that  the  note  was  unpaid  would 
only  be  indulged  in  to  supply  the  place  of  facts,  and  it 
is  not  evidence,  and  cannot  be  weighed  in  the  scale 
against  evidence. 

When  the  plaintiff  made  out  its  prima  facie  case, 
the  defendant  having  interposed  a  plea  of  payment, 
the  burden  was  cast  upon  him  to  overcome  such  prima 
facie  facts  by  proving  by  a  preponderance  of  the  evi- 
dence that  said  note  was  paici,  and  the  jury  in  arriving 
at  their  verdict  were  at  liberty  to  consider  the  fact 
that  the  note  Avas  in  the  possession  of  the  plaintiff, 
together  with  all  of  the  other  evidence  introduced  on 
the  question  of  payment,  and  it  was  error  to  instruct 
the  jury  that  such  possession  Avas  evidence  and  evi- 
dence that  -would  prevail,  as  it  was  the  province  of  the 
jury  to  determine  the  weight  that  should  be  given  to 
the  evidence,  ft  was  error  to  single  out  auH  isolated  - 
portion  of  the  evidence  and  direct  the  attention  of  the 
jury  to  it  and  tell  them  to  consider  it. 

It  is  also  said  that  the  instruction  contains  the  legal 
terms,  "accord  and  satisfaction"  without  any  explana- 
tion to  the  jury  as  to  the  meaning  of  such  terms.  It 
has  been  said  that :  "Jurors  are  not  learned  in  the  law, 
and  the  court  should  never  instruct  them  in  legal 
phrases  not  understood  by  a  layman,  by  which  they 
would  be  confused  and  mislead."  People  v.  Csontos, 
275  111.  402-408. 

Objection  is  also  made  to  instinictions  3.  5  and  7, 
given  on  behalf  of  plaintiff.  While  tiiey  may  not  be 
strictly  accurate,  yet  we  are  of  the  opinion  that  the  in- 
accuracies are  not  of  such  a  nature  as  to  be  unduly 
prejudicial  to  appellant. 

Instruction  5  tells  the  jury  that  if  they  believe  that 
appellee  made  an  agreement  to  suriender  llic  nolc 
sued  upon  in  exchange  for  a  new  note  to  be  signed  l)y 
appellant  and  others,  and  if  they  believe  that  appellant 
did  not  sign  any  such  note,  that  they  will  find  for  ap- 
pellee. 

Appellant  insists  that  on  tiie  facts  in  the  case  there 
was  a  question  of  waiver  and  that  it  should  have  been 
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fair  trial  and  the  jury  should  be  free  to  render  its  ver- 
dict uninfluenced  b}'  any  immaterial  or  prejudicial 
matter. 

The  fact  that  Edward  0.  Weckel  may  have  tiled  a 
petition  in  bankruptcy  and  had  been  adjudged  a  bank- 
rupt was  not  material  to  the  issues,  and  it  was  pre- 
judicial to  the  defendant  to  have  plaintiff  persist  in 
trying  to  have  such  evidence  admitted  over  the  objec- 
tion of  the  defendant  and  the  adverse  ruling  of  the 
court.  We  express  no  opinion  as  to  the  merits  of  the 
case  as  it  must  be  reversed  and  remanded  for  another 
trial  on  account  of  the  errors  pointed  out. 

Reversed  and  remanded. 
(Twelve  pages  in  original  opinion.) 
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ST-^NE,    J: 

H'  This   is   an   a-ineal   from  the   Circuit  C  'Uit   of  I-'adlson  County.      Cn 

the   first    day   of  August,    1930,    the   parties   hereto,    enterf-d    into   on   agree- 
ment  by  which   defendant   an-^ellant   sold   to   plaintiff   appellee   his   dental 
business   ^n  the   city   of  Alton  together  with  all   equipment,    good  '*111   etc. 
The    sum  of  $1000  was  the   consideration  for  such   tale.      In  the   atxeeraent 
of   sale   the   parties   covenanted   and   agreed   in   part   us   fol'owe:      "Party 
of  the   first  part   covenants   and   agrees   that   Le  will   liOt   rf  curie   the   busi- 
ness  of   dentistry   in   Alton  for   a  space   of  two   years   from  the    date   of 
agreement   herein   (August   1,    1930),    and  then   after  t  ;  it    should   he   en,  age 
in   the   Dractiso,    in   the    city   of    ;iton,    he  will   limit  his   practlee   exclu- 
sively  to   the   extraction  of  teeth  for   a  period   of  five   yeai 8   from  8nid 

date". 

On   Iviarch  8,    1933,    plaintiff   appellee   filed    iis   bill    \i>   chancery 
alleging   a  violation  of  the    aforesaid  nart   of   sr>.i.i    'Ar.rrement   on  the   pnr\ 
of   defendant   anpellant,    damnge    caused   by   such  violation   and    Irropar-^blt 
injury   if  the    said   defendant   a-pellant   wrre  not   restrained   from  further 
violating   said   covenant.      A  temporary    Inlunctlen  was    Issuoa   on  Bald   b'.ll. 
This   care   was   before   us   before  on  a   .judgment   of  tlie   Clrcv.Jt  Court   of 
Madison  County  finding  defendant   a-oellint    guilty  of  c^ntompt   of   court  by 
the   violation  of   said  tem  orary   Injunction  by  practls'.ng  dentistry    in 
Violation  of   his   covenant  wit.    plaintiff   aopellee   and  against   the  express 
order   of  the    court,      le   there   affirmed  the    Judgment   of   the   trial   court 
finding  defendant    an  ellant    i:uilty   of   contempt   and   rontenclng  hi  .  to 
twenty   days    in  the   county    jail.      (279   111.    App.    127.) 


Defendant   appellant    answered   the   bill   denying  all   the   material 
allegations  thereof,    and   afterwards   filoci   a  spuclal   plea  allowing  that 
plaintiff   apoellee   ou^ht  not    to   inaliitain   his   s<iit   becauee   he   did  j>ot 
come    into   court  with  cl-an   hands   by  re.ASon   of  thti   fact   that   other   liiterefts 
had   entered    into    said   :niU   and  w^-ckedly    intermeddled  th<rewith,   with  the 
view   to   nromote    litigation   and   to   excite   quarrels   between   the    -artlea; 
that   the    conduct   of   Jor-mdant    appellant    and   said   oth^r  parties  was   con- 
trary  to  the    stit  ite   oi    the   Jtato   of   Illinois.      This  plea  on   motion   of 
plaintiff   appellee   vms   stric  ;en   from  the   files. 

Before   tho   filn^;  of  the  answer   an   amended   answer  to   the   bill 
and   arnendod   bill   do  ^^e  id.int    avoellai.t   filed  his   demurrer  to    said   bill 
w^ich,    upon  hearin.f^,   was   overruled. 

A   he-Ting   on   the    merits   was   had   beforo   the   chnncpllor   on   the 
amended   bill    and    amended   answor  thereto.      The   ch-uicellor   found   the    issuef 
for    viaintiff   appellee   and   made  permanent   the    injunction  theretofor    IsBued. 
This    proaibits   defendant   appellant   from  ent^acinc,   in  the   practice   of 
dentistry   except   the   extraction   jf  teeth  Uiitil   the   first   day   of  Aui^ust, 
1957,      Defendant    ap^iellanl   brings  this   case    here   an(J   assljjns   as  errora 
the   action   of  the   court    in   strii^lng   his    mecial    plea;    the   entrrlng  of 
the   final   decree   and  thp   rofusrl  of  the    court  to   admit   proper  evidence 
offered   by   defendant   a^^neilant, 

'Ve   do   not  think  the   court   erred   in   striKlnr,  the    special   jilea. 
Said   nlea  states   many   conclusions   of  the   nleader,    nor.e   of  w>'lch   are 
supported   by   alleiations   of   fact   from  which   the   court   can   see   that  the 
matters   comnlalned   of  come   wit'^ln  the    classes   denounced   b"   the   statutea 
or  the   holdings   on   chamr»erty,    i^aintainance  or  birratry.     On   the   contrary 
the    case   on  the   face   of  f^e    -le.ding   shows  that    '^]ait<tlff   rippellee 
had   a   clear  ri.,ht   to    suonort    such  suit    in  rvent   of   the  vljlat'on   of   hla 
contract.      The   evidence   shows   and    it    i  s  admitted   by   dofend^Tit   an-ellant 
that    he    did   violate    the   oontn.t.      It   would   he   dift  icult   to    c;.nceive 
of   ho'v   one    in   the    nosition    ^f   olaintiff  a'^-'el^oe   co'Jld  violate   a  criminal 
statute    in   instituting  a  lawsuit  under  the   facta   and   circumatancea   In- 
volved   in   this    case,         -^hen    alaintiff   appeileo  violated    his    contract   aa 
the   evidence   sho'vs   th  it    he   did,    '^laintif'^  a^''>ellQe   had   a  'perfect   rl  ,  ht 
to   proceed    arainst    him  as   ho   did   to   prnv'-'nt   further  violations.      The   law 
clearly  recognizes  the   ri';ht  to   pursue   lltlGntlcn  of  this  chr.rncter. 
Even   though  other  parties   might   have   encouraged   him  or  aaalsted   him   In 
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the  assertion  of  ^.is  rights   under  the   contr:.ct,   we  cannot   aoo   how  those 
facts  Tvo  lid  take   fron   olaintiff   appellee    'V.s  rlcht   to    :)urs'ie   his   ren-oJy 
upon   a  matter   of   u    -Qecific   breach  of   a   t.neclf<c   cotr.ract.        Juch  h  Idlng 
would   be   strotchinc   t^e  unclean   hands  theory  to   an  unrensonablo   decree. 

That    defendant    appellant   breached  his   contract    ?8   beyon^'   quer- 
tion.      He   admits   that    ie  did   anvl   he   has   already  been   ounlshed   for   hi  a 
conduct   in   that   ^e^ard.      It   requir'  r  no   further  evidence  on  t>iat   subiect. 
That   contracts   of  thf^    charic^er  of  the   one    in   question   hove   be^n  upheld 
and  the   r)^irties   thereto   protected  by  courts   of  emiity  requires  no   review. 
If  the   contracts   ar^=    r^BaiBonabie  as  to   tine  and   niace  and   tc   ins  and   mani- 
fest   intention   of   the    oartias   relying   Lhoreon,    even  though   such  contracts 
maybe    in  r'^straint   of  trade  they  have  been  held  valid   and   an    rorclole    in 

equity.      TARR  v.    3TEARMA1J,    264   111.    110 AIJDRt^WS   v.    KIl.'GSBURG,    212    111. 

97 RYAIJ  V.    HA'J.TL10U,    J:;05    111.    191. 

The   contract   under  examinatir)n   is  not   of  an  unusual   char  ictor. 
Plaintiff  aipellee   move^'    to   Alton   to   on^a^e   in  the   practise   of   his    pro- 
fession.     He   had   opportunity'   to   bry  cut   and   did   buy  o  Jt   the    business, 
good  will    etc.,    of  de-^e)idant   appellant.      ;Ie  paid   a   valuable   c  msioeratlon 
therefor.      Part   of  the   consideration  rnov<n(^  to    him  was  the   agreement  by 
defendant    aopellant  that     i'l   wo'jld  not   practise   dentistry   as   prescribed 
by  their   at^reament    above   r,3t   out.      The   contract   on    its   face  was   reasonable 
and   fair  and    in  equHy   ^^nd    -^ood   conscience    it   shotild    have   been   lived   up 
to   by  the   parties.        Doff^nO^nt    appellant   failed   and   r  fueed  to   keep  his 
part   of  the    covenant.     Plaintiff  a'-T'eHee   liad  a  clfar  rl..at   in  ecj^ty  to 
have   further  breaches  of   sa'd   agreement  enlolned. 

It    is  acguod   that   th  '   ovl(.lence   does  not    show  th.t   'tlnlntlff 
appellee  was   dama^-ed  by  th'^   breach  of  the   contract    in  question.        The   law 
presumes    damages   from  violation   of  a   contrvc^   of  this   ch/ir  xter.      .'laln- 
tiff   appellee    had    a  ri  ,^ht  under   his   contr  ct   to   bo   free    from  the   competi- 
tion   In   dentistry   of   def-ndTnt   appellant.        V/hen  that   contract   wa«  viola- 
ted  -Plaintiff  an^^l'oe  -van    3   -,"ed.      A  rlr.ht  vas  taken   away   "vom  him. 
He  was    '^iven   a   •iompetitor   In  the   person  of  the  one  nan  who   a,T  ed  not 
to  be   a   competitor,      ^ach  tire  th^t   defendant   a-^-ellant   eni;'»r,''d    In  the 
practise   of  dentistry    In  violation   of   hl.T   contract    he   deprived   plaintiff 
appellee   of  the   right  to   be    in   a  position  to  be  offered   the   dental  work 
iwhich  defendant   appellant    had. 
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It   Is   argued  that   the   limU  upon  tho   contract   In  question  ex- 
pires by  virtue   of   it.^  own   langua,-e   jn  Au,iU3t   "I,    ^935.        "/e   cannot   acre© 
with  that   contontion.      The   lancua^o    Is      "Ho  v/Ul    not   r-sune   the   nractise 
of  dentistry    in   Alton   for   a   space   of   two   years    from  tho   c'ato  of  the 
agreement    heroin    (August    1,    1930.)    and   then   afL-r   th-.t   should   he  enca^:* 
in   the   practise    in  the    city   of  Alton  he   nlll   Unit    his   practise   exclu- 
sively  to   the   extraction   of  teeth   for   a   period   of   five   yenrs   frorr.  said 
date."      Said   date   dees   not,    in  our    Jud^-raent,    rofrr  to   Augus^t   1,    li;30, 
but  rather  refers   to   the    d^.to   that    is   understood  by  t^e   words,    "after 
that",   which  would   be   five   years  frorr.  -^u^.ust   1,    19"--?  and  therefore   on 
August   1,    1937. 

It   follows  that    in   our   "lud-^ment   the   trial    ccnrt   decided   all 
questions    involved   correctly   and   that    such   dfcis'on   and   decree    should 
be   and    it    is   hereby  affirmed. 


JUT^Gr.IRllT    mFFIRMED. 


-^HrV    M'\^    WUvXM^mX    ^HO/J. 


IL 


STATE   OF   ILLINOIS, 
A  P  P  h:  L  L  A  T  .    c;  0  U  R  T, 
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Crus  Falalmroi, 


Appellant, 
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The  People,    etc.,    at   the 
Ilolation  of  Ida  V.ilnon, 

Appellee. 


February  Torm,  1.65, 
Agenda  IG. 
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Writ   i)f  Kttot  to  Covmty  Court  of 
Randolph  County. 


EDWARiJS,  P.  J. 

This  proceeding  is  to  review  a  judgment  of  the  county  court  of 
Randolph  County,  rherein  Gub  Pahlman,  c-.ppellant,  was  adjudged  to  bv   the 
fathsr  of  a  bastard  child.  The  sole  ^.^round  urf:ed  ior  reversal  Is  thc.t 
the  trial  court  failed  to  cause  an  isaue  to  be  made  up,  preceding  the 
trial,  ao  to  vhethcr  appellant  vras  the  fath;:r  of  uuch  child,  in  conforta- 
ity  rith  ^ec.  4,  Ga.  17,  Smith-Hurd  R.  3.,  which  section  in  nubstcnce 
requires  that  the  court  shall,  at  th^  time  appointed  for  appearance  and 
answer,  cau.e  an  iacue  to  be  made  up,  v.hethcr  the  person  charged  in  the 
real  father  of  the  child  or  not. 

The  record  dincioaes  that  no  foriiial  isiiue  was  in  fact  made.  It, 
however,  chows  that  both  parties,  wh«n  the  case  was  called,  announced 
themselves  ready  for  trial;  th;.t  the  trial  proceeded,  the  jury  were  in- 
structed, and  later  returnee  a  verdict  ao  foilowa:   "Wu  the  jury  find 
that  Gus  Pahlaan  i  :  the  father  of  the  bastard  child  of  I<ia  WilBon;"  and 
that  subsequent  to  the  overruling  of  a  motion  for  a  neir  trial,  jud^ent 
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■..as  rendered,  on  the  vordict. 

It  thus  appears  uhv.t   rhen  tho  case  was  called  for  trial,  Li..-.:-ollant 
did  not  offsr  any  objection  to  proceeding  without  r-  formal  issue  bein^ 
made  of  record,  nor  did  he  question  tha  jurisdiction  of  the  rourt  to 
enter  upon  the  hea^ring  under  the  circuiastpnces,  but  participated  in  the 
trial  as  thouf^h  there  had  been  a  fonial  joinder  of  issue. 

The  lar  is  -rell  settled  in  this  state  that  a  proceedlnc  mid  t  the 
Bastardy  Statutes,  thouj^h  criminal  in  form,  is  in  fact  a  civil  action. 
Rawlings  v.  The  People,  102  111.,  475;  L'cCoy  v.  The  People,  71  111.,  Ill, 
That  being  such,  the  defendant  tnay  waive  irrejjularitiee  in  process  or 
procedure;  raid  that  going  to  trial,  on  the  raerits,  amoxmts  to  such  vi'lv- 
er;  as  held  by  this  court  in  Robc  v.  The  People,  81  111.  Apr.,  ins. 

The  courts  of  Illinois  have  many  times  pt^esed  upon  the  effect  of 
proceeding  to  trial  in  civil  actions  rithout  the  fornation  of,  or  a 
joinder  in  issue.  In  Devine  v.  Chicago  City  Ry.  Co.,  ::Z7   111.,  L7G,  the 
court  said,  at  page  280:    "^>e  have  also  held  that  if  the  parties  Rppeax 
and  go  to  trial  vrithout  a  plea  being  put  in,  it  is  such  an  irrpt-iulnrlty 
as  rill  be  held  'valved  and  cored  by  the  verdict  undiir  the  Statute  of 
Amendments." 

The  rule  is  stated  to  be,  in  horoy  3tc.tG  Bank  v.  Keenan'a  B.ink, 
337  111.,  173,  on  page  193:    "\7here  a  party  to  a  suit  at  law  goeo  to 
trial  the  same  as  though  thv?  caac  was  at  issue,  although  the  only  plead- 
ings are  the  declaration  and  a  general  £ind  i?p.->cial  d'laurror,  which  are 
undisposed  of  and  upon  •  hich  no  issue  is  joined,  the   error  ia  waived, 
and  the  objection  c.jinot  be  raised  for  the  first  time  in  u  court  of  re- 
view?.  " 

In  Loomis  v.  Riley,  PA   111.,  307,  it  ia  declared  that  wh.»re  the 
parties  proceed  to  trial  v^ithout  a  formal  issue  b-ing  joined  of  record, 
they  v/ill  be  held  to  have  consented  to  try  tho.   case  as  thoxigh  the  geiicral 
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issue  had  been  pleaded. 

Section  7  of  the  Stc-.tute  of  '.Tills  'provides  that  rhen  a  bill  is 
filed  to  corxtsst  the  v-.lidity  of  any  vill  v.hlch  haa  been  admitted  to 
probate,  "an  issue  at  law  shall  be  made  up  -hether  the  writing  produced 
be  the  will  of  the  testc.tor  or  toat  trix  or  not,  vhlch  shiill  be  trim;  by 
a  jury." 

Godfrey  v.  Phillips,  209  111.,  584,  was  .  suit  to  net  r.side  a 
will,   ilo  forrial  issue  V7e,s  m-,  ,de  up  as  required  by  the  r.tatuto;  tiie  p;jr- 
ties  ent  to  trial  T/ithout  objection  on  nuoh  groxmd,  end  i.it'^Tyrcjrde 
claimed  it  as  error.   The  court  said,  on  page  589:   "It  is  urged  that 
tlie  court  did  not  make  up  any  issue  at  Iciw  to  be  submitted  to  thr-  jury, 
S\ich  an  issue  rould  have  been,  vhether  the  instnunent  of  3eptemb2r,  1900, 
was  the  last,  will  and  testament  of  Elizabeth  Hounh,  and  the  objection  la, 
that  it  '"as  not  formally,  by  decree,  submitted  to  the  detnrnini'tlon  of 
a  jury.   This  is  t>ie  precise  question  v.hlch  wns  tried  by  the  jury.   It 
was  the  only  issue  presented  by  the  bill  and  fmower.   Mo  oth' r  Isnue 
could  have  been  made  up,  and  as  appellants  did  not  make  this  obj-^ction 
before  entering  upon  tha  trial,  -h-tre  it  could  havn  b?'?n  readily  o'  vlated, 
we  v'ill  not  consiuar  it  now." 

Such  situation  was  anala^:ou8  to  the  in.^tant  case,  ^he  etatute 
required  the  makim;  up  of  eui  isnue.  The  jury  tried  and  decided  the  one 
ojid  only  possible  issue,  just  as  in  this  prore.-ding;  aloo,  no  obj  ction 
was  made  before  commencing  the  trial,  the  orme  as  here,  r'h<n,  if  mich 
objection  had  been  made,  the  required  issue  co\ild  have  been  formed,  ao  it 
manifestly  vould  have  been  had  appellant  seen  fit  to  urge  a-^e  in  tlae. 
He,  ho\7ever,  chose  to  -/ralvc  the  irref;ulttrlty  r  nd  consented  to  trial,  where 
th-;  jury  answered,  in  the  affirmative,  the  only  issue  which  could  have 
h'i-n   submittea  to  them  under  the  atatute.   Within  the  rule,  and  for  the 
reasons,  stated  in  the  authorities  cited,  we   are  of  opinion  that  he  is 
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nor;  in  no  position  to  complain  of  the  (^oui't's  failure  to  mrlco  up  the 
formy-1  Btatutory  issue. 

App-'llrJit  relies  upon  The  People  v.  Wcodside,  72  11?..,  407,  as 
an  authority  supporting  hi;;  contention;  i:  careful  reading  of  ^-hich  -.ill 
disclose  that  a  different  question  vas  involved  tlian  the  one  here  pre- 
ented*   V'e  do  not  regard  the  decision  as  applicable  to  this  case. 

For  th3  reasons  stc.ted  the  judf^nent  ^"111  he   cffirncd* 


Judgment  affirmed. 


UA/i)^:jtb>^  -MMi^a^  ^^< 
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STATE   OF   ILlIriOIS 
APT^ELLATE  COJRT 
FOJRTII   DISTRICT 
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LOUIS    J.    ilLRTEL,    Trastee, 

Plaintiff  and  Appellee, 


vs. 


SARAil  A.    RLBiiAli, 

Defendant  and  Appellant, 

GEORGE  i-IcCOlLJIGK  and  I'LOYD 
XAETIil, 

Defendants  and    appellees 
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Bill  to  Foreclose 
.'.lortgnfje  and  for 
Receiver. 


Appeal  froa  the 
Circuit  Court  of 
St.  Clair  Coujxtj  . 


^ 


i 


Murphy,    J: 

Ju -e   l,j,    1928,    Edv/ard  I.   Rebhan  juid  Jarah  A.   heb- 
han,    his  v.ife,    e^ecatea  a  note   fur    ,,:i;500,    payable   to  '..alter   J. 
Ruediger,    trustee,    due   three  years  after  date,   and,    on   the    same 
date,    o.ecated  a  raortgare  purporting  tu   secure   the   note,    v.ith 
Kuediger  named  as   trustee.        iuhin  a  year,    ^dw;  rd  ^.    i.ebhan  uied 
and  by  v.ill,    aevioea   the    property  covered  b^    ti.e   faort,;a,  e    to 
Sarah  a.    Kebhan. 

Louis   J.    licrtel,    trustee,    herein  referred  to  as 
plaintiff,    liled  his   suit  against   Jarah  .\.    I.ebhan,   herein  rcfericd 
to  as  defcudant,    tu   lortclose   the   ..lortgi^e. 

The   CO  iplaint   contains   tiie   usual  aveiiaents   of 
a  complaint   lor   the   foreclosure   of  a  mortgat-e.      The  allegLtious 
which  are  material   to   cunsiuer   tlie    pui.;ita  raised   oi.   this   rec^ru 
are   that    the    l.ebhans  becauie  and  v;ere    uu   the   d;  te    of    sf. iu  note 
indebted  tu    .. alter   J.    Kuedif-tr,    trustee,    in   the   uom  of   .^loUJ 
for  money   loaned  and,    being  so   inaebted,    iiauc,    e.-ec  iteU   ana   utlive^td 
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to  Ruediger,    trustee,    the   note   uiid  laortgagt    in  quetjlion;    thtt   on 
the   9tii  day  oi"   July,    lyi;8,    fur  a  valutble   coxisiaerution,    paid   by 
tae   plaintiff,    l.ueui^er  executed  una   delivered   to   the   plt:intlfl, 
a  written   instrument  assigning   to   the   plaintiif   the  aortgage;    that 
the  as^ie-rnaent  wcs  file  a  for  record   in  the   rccorccr'a   office    of 
that   county.      It    ia  alleged   thct   at   the    m  lae    ti.ae   and   place    tuat 
the  aortgage  was  assigned,    hueaiger  uAiertook   to  assign   the   note 
to  the   plaintili  by   indorse-aent   on  the   back   thereof  but   that  by 
inistake   the   name   of   the   plaintiff  as  assignee   was  not  written   in 
said   indorsement   but   th:.  t    iiisterid  thereof,    Luediger  wrote    his 
own  name   as  assignee   theicin.      It   is  r-ilcged   that   since   siiid 
asci.^niaent,    plaintiff  has  been  anu   still   is   the    owner  tnd   holder 
of  tiie   iiote   EJid  :nortgf.,je. 

Defendant   filed  an  answer,    aenying  th;  t   she   and 
Edward  L.    rtebhf'U  v.ere    inaebted  to  Ruediger  in  my  amount;    alleges 
tht  t   the  note   and  i.iort£-i  ge   v.ere   executea  and   ueliverea    to   Ruediger 
without   consideration  and   that    chey   vvt  re   executed  anu    ueiivcred  to 
Ruediger  for  the    o.^rpose    of  raising  uoney    to  pay  a  note    of   the 
Rebhans   then  owiied  by   one    ..illitan  ochVi^artz.      The    s^hwfirt;i  note 
Vw-as  for   tXxe    . .  ^   of    fl^DU   and   sec-^red   by  raortgt.j;c    on   the    sarae   real 
estate    described   in   the   laortgi^ge  which   is   the   s^^b^ect   of  fore- 
closure   in   this   buit;    th<'.t  R-^ediger   sold  r.nd  assigned   tlie   note 
which  i^ad   been  delivered    to   hiu,    ciabez^ied      the  money  derived 
froia   the    sale    of   the   note   and   failed   to   pay    the   ochv.trtz  note; 
ad;niuS   that   the  aortg£  ge    in   this  caije   was   executed    to    jecare    the 
note   deijcribed   in   the   bill,    au.aitu    ti.;  t    tjie   nortga.^-e    instrument 
was  assigned    to   tlie    ^laintilf    ^ut   aenyo   that    tlie   note   v.f  s    indorsed 
as  required  b;;    statute    to    tra7isfer  legj.l    title    to   plaintiff; 
den^s   that   Rutdiger's   fi  ilure    to  max:e   proper   indorse.-atnt   on   the 
note   was  a  mistake   ana  nvers    tj^:.t  Ruediger   is    tiie    ov.ner   of   the 
note   by   indor:-eraent  a.iu   is  r.    i.ecessary   party    to   the   s.it. 
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A  decree   waa   enteied   in  accordance   v.itii  a   prayer 
of   the   till  and   titltudont   imraii  A.    Rebiuai  perlected  lur  appeal 
to   this  court.      As  grovuida   i©r  rcvcxsiii  ui   tl^e   decree,    yhe 
i^rges   that  neither  she  nor  iitr   nusband  were    indebted  to   huediftr 
at    ti.e    ti.ae    ol    the    execution  ana   aelivcry   ol    the   nute   to   liim; 
that   the   note    in   queytiun  waa   never  iiiuorsed   to   plaiiitifl  and 
that   he  has  no  right   to  foreclose    this  iaortga<^-e;    that   tiie 
ina.jrsi:afcut   on   the   note  v.i-g  not  uaae   by  raista^e   ana   il    it  was 
a  mistake,    the   decree   aid  not   anuerta/..e   to   correct   the  .nistaKc; 
that   defendant   signed  the   note    in   the   capacity   of   sarcty  lor 
her  husband  anu    th;;t   she    is  now   uischaiged  as  such;    t:.at    the 
plaintiff   did  not   file   his   claim   i:^   the    probate   co.^rt   a^-j.  inst 
the   estate   of  hdwj.-rd  L.   Rebhan  and  that  by  virtue   of   tiie   statute 
there    can  be   no  personal   liriility   against   saia   defendant   on 
the   note    siixce    the   as.  ets   ol    ti.e   esx;  te    of   si  iu   deceased  was 
sulfxcient    to   pay   saiu  note    in   lull. 

The   eviaence   shov.'s   that  the  x.ebln.ns  v.ere    inaebted 
to  Uilliaui  Gchwaitz  on  a  note   for  y^loUyj.      Ihe   recoru  disclust-o 
that   the   aelenajut   by   her  ans\ver  a^iu   on   cross-e:.a_iiiiation   testi- 
fied tiiat   tne   note    ana  aortt^tit*^    ^^^  question  were   e-vecutea  end 
delivcica   to   Raediger   so   tht.t   lie   aoulu   aispost    oi    tiic   n^vt.   ana 
to   en;:Lle   Kueai^-ei    to   paus   title    to   the   instruments   ..hen  sj.  le 
hac   been  laede,    tiie   defendant  and  her  husbanu  named  him  as   payee 
ana  caortgc  gee   and   this   toget.ier  vvith  tne   posseasiou   oi    iht 
instruaents  a^iu   the   a. i thorite    given  him  clothed   him  with  fall 
power   to  faa.ce    the    sale   Uiid   ijiaorse    the  note   as   thcii    n   ej.t.      Wht  t 
Ruedigt.r  aid   in   the   sale   aiid   trai.sfer   o^f    ^he    instt^ents   to 
plaintiff  was   v.ithin   the    scope    of   iiis  af-ency  and  hia  ae:. lingo   in 
the  aattcr  are   as   binuing  on   tiie   defendant  as   though  she   haa   trans- 
acted  the  business   lor  lierseif.      It    is  concedta   tiiat   hueaiger 
sold  the  note   a7id  mortgage   to   plaintiff,    collected   tlie    sale 
price   and   iiistead   of    .aiiig   the   proceeds   loi-   the    payment   of  the 
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Eebhau  note   held  by  tlchmivtz,   he    applied   it   to   hiss   own  personal 
..se.      i'hia   delalcation  w&a   by    the   af-ent    uf   the    delLUuiut  uud 
plairitiii    ia    in  no  uiac   liable   ior   the   losa.      Jef endt  iit  eaecuted 
the  iaortg&(:e   containing  a  description   ul   the   note  anu  a  covenant 
to  pay   the    sarae.      Having:  ne£:otiatfed   the   note   and  aortga.e    to 
plaintili,    si^e   ca.  not   now   cone    into  a   co^rt   ot  et^.^it^^'   and   aclend 
against   tiie   same   on   the   (grounds   that   she  was  not   i   aebteu  to 
Ruediger  v.hen   tiie  note   was   ^'iven   or   thai    it    ia   Vvithuut   consiueration. 

The   contention   is  ,aade    t];at   the    i';:aurseaieut    in 
the  noue   was  not  siliicient   to   pass   the   le£;i.l   and  equitable 
title    to   the   plaintiif.      ''lai.itiil   ttstilied   tl.at   he   had   nela   t..e 
possession   oi   the   note    sii.ce   the   date    ol   the   assigruaent   of   ti.e 
fflortga{:e   to  hia   in  I'JSt^    that  he   .  sd  paid  Ruediger   tiie   purchase 
price    of   the  note. 

In  Collins  v.    Ogden,   ^2.>   111.    594,    0U4,    the   coui-t 
said,    "It  wast  be   reg-arded  as   tne   settled   law   in  this   Gta^e    that 
while   an  equitable    intere^it   in  negotif:ble    ii'.straraents  payable 
to   order  raay  be  acquired   eiti^er  b;;-  gift   or  contract  v. ith^ut 
indorceraent  b^    the  payee,    the   .lere   possession  of  negotiable 
securities   payable   to   order  ana  not    indorsed   by   the    payee,    or   if 
indorsed   specially,    not   iiidorscd  by   the   special   iixdorste,    is  xiot 
alone   evidence    of  title,    either  leg? 1   or  equitable,    in   the 
poiises3or,    but   the   burden   of  proiBf   is   on   the   possessor   to   prove 
his  equitable    litle   by   showing  a   delivei-y   to  hia  with   tiiC    intent 
to  pass   title",      "e   find   tliat   the  evidence    in   this   ca^e    is  amply 
s.iificient   to   prove    tuit   tiiis  note   wi  s   deliverea    to   plaintili 
with   the    intent    .. o   pacs   title. 

Defendant's  contention   that   plaintiff's  claia 
should  iiave   been  liled  af^aiiiSt   the  eata'-e   of  i-dward  1.    Kebhen 
is   without  i.ierit.      In  Waughop  v.   Eartlett,    lo5   111.    124,    129, 
the   court   said,  '   The   riffat   of  action   of   the  mortgage^    or   legal 
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holder  of  t.   noie  is  inceperiuent  wl  the  remedy  ^ivcn  hiiu  b,, 
filing  hie  elaia  in  the  probf  tc  court,  ana  a  failarc  to  so  prt- 
seb4  hio  claiu  in  the  prat£.te  coui-t  within  two  ^  ears  will  not 
of  itself,  bar  a   rit-:ht  of  foreclosure  of  a  note  i.na  aortga^-e 
not  otherv.ise  "barrea.   ,:ach  a  proce>-uing  is  a..t  one  af^ainst  an 
estate  nor  ia  it  one  in  personam.   It  is  in  the  nat  a  e  of  a 
proceeaing  in  rem  to  endorce  ceita.n  sec  ^rit^,  specially  set 
apart  for  the  inaemnity  of  the  holder  of  the  note.   In  Karnes  v. 
Harper,  48  111.  527,  it  is  siid  (p.52y):  "In  a  proceeding  to 
foreclose  a  mortgage  in  chancery  tiie  decree  ascertains  the  a.^ 
due  anu  orders  the  sale  of  the  specific  property  for  its  satis- 
faction.  It  I'j.    in  the  nature  of  a  deei-ec  in  i^em". 

To  sustain  uef  endaJit 's  contentions  would  be  to 
relieve  her  frou  tlie  los..es  ca..sed  b^  the  aefalcations  of  her 
agent,  Ruediger,  rnd  east  tihera  upon  ^he  plr. ii.tiff.   Jnder  tx.e 
evidence  in  this  ca^e,  that  woxild  be  xuajust  and  ine quite. tie. 
If,  for  no  other  reason,  the  uecree  in  this  cast  should  be 
sustained  xnidex*  '..he  applies. tion  of  the  equitable  rule  that 
where  one  of  two  persons  u^ist  sutler  for  the  i  cts  of  a  third, 
he  who  .u  de  it  possible  for  such  loss  to  occur  aiust  stt.iid  t;ie 
jfeonsequences  of  tiie  u.  lav.ful  act  of  sucli  third  party. 

Defendant  larther  contends  thf^^t  tiifc /e  is  i3ueh  a 
variance  betv.een  plaintiff's  ;.leauin£^s  ana  pr^of  that  to  s.istain 
the  decree,  the  pleadiJi^^s  would  first  have  to  be  a:.iended,  ia 
without  aerit. 

The  decree  of  the  circuit  co^^rt  is  aiiirued. 

Decree  Affiraed. 
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APPLAL  I-'KGil   THI 
COUIITY  GOUliT   OF 

..iL^i/iLisoiJ  couirrY. 


Murpiv,    J: 

Tills   ease   wc  a   tried   in   tiie   Count;/-   Court   oi 
Williafrison  Goont,/    on  tn  appeal   iroi.i  a    Justice    ol  ;^'eac;e.      The 
evidence    sliov-s    tiu  t  Cibrence   L'c.jeish  did   on   the    LJVth  day    of 
April,    195t;,    execute   a    note    iur   ^/Z'Z^  ^    payable    t^   ^iuericic 
Loan  iiXii:^  Finr-uce   Goapany.      This  vvlc    the    trade   naae   unuer  v.hich 
G.    1.    j^iiueric/:  w?  b   doing  busiiiess.      Tlie   note   w:  s   payable    in 
installiuenta   ul   ylS.bG,    be^in^-ing  on   the    27th  day   ol  .".ay 
lolloping-  aiid  each  uonLh  tiiejxalttr ,    v.ith   inocreyt    t-iiereon. 
On   tiie   Bt.rae    uate,     'cileish   secured    tiie   payiaent    of    tj.e   nuic    by 
a   ciu.ttel  moitgatT^    O-'-'  ^   1  oi-d   trucK.      The   uortgagt    v. as   duly 
acicnu\*leaged  ana    file  a  l^^r  i-cc^ra   in  tJic   recoraer's   of  lice 
of   ',.illiai:iaon   county,    tnat,  being  'Ici.eish's  rebiuence.      iioveinbtr 
13,    19o)ty,    li-.icriCi--   suld    tiie   nule    anu   laoitgage    to   tne   ap.ellant 
herein  anu   it   ("iive    ita   cnecx   iii  paynent    therefoit.      G.    .i..    ^.iia- 
eriCiC  iiioorsea   tlie   note   without   recourse    to   appelli.nt   on   the 
aaiiie   date,      ixv  aasig'nment   ul    the   cojuract  \vithuut,   rtcjua^ae 
vva  s    inaorseu    a  )uxi    the    Utce    ol    ti-e   mortgage. 
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Mrrch  ly,    I'jo-i,    apptlltut   institated    in   ILe 
justice   court   its   rtplevin  suit   aad   seiijed   tiit.    tiuci^  Irom 
apptllfcfc.      Appellee    vv^h   a    Coiistatle    ^i    t.:Lt   cu.uity    and   v.b3 
holding   the   truck  by   virtue    of  an   execution   issued  1j    a 
Juslict    of  Pefjce    on  a    Judraeut  apj. injt  .>ici<eish.      Tiie    datt    of 
the    judf^-aeiit  was    January   12,    ly^n.      Vhe    execution  oi.  v*ihich 
the    sale   ;.;.,  s   held  v.i.s   d&tea   I'ebruury   2,    19ji4.      Appellant 
secured  a    jud^-.aent   in  the    Justice    court   but  on  l    trial   b^, 
Jury   in   the    county    coxa-t,    a   verdict   ..as   returned   i::  favor 
of  appellee.       Jua^.ne^it   was   cnttrea    on   the    Vciuict. 

The    record,    rs   filed   in   this   court,    does  iiot 
show   that   the   note,    which   the   ^ortgc.^re    in   qaestion  was   ^xven 
t.^   secare,    contained  a  uotation   that    it   ..ai^   secai-tu   b^'    chatiel 
.aort^nge.      Appellant's   abstract   did   not  abstract   tliC   nute    in 
full   aiiu   made   ^lo  refeience   to   such  a   notation,      lebroary   18, 
19oij,    appellee   filed  his  brief  ana  aa  guaent    in   tnis   court    in 
Vvhich  he    contends    una t   tlie   note   uid  iiot   bear   tiie   notaiion  that 
it  v.ai^    secured  by   a   chfi'ttel  uortgc  re   ana   that   theielore    it  v.a8 
void    in    the   iiands   of  an  assir'uee.      Four    da^  s    tiicitaf  ti  r ,    ap;tll- 
ant    obtained  ler.ve    of   this   court   to  file    its   'ooti^n   lor   diiaiuu- 
tion   oi    recoid  ;  iiu   attached    il.ree   affidavits,    onu   of   theu  beii.e 
the    affidavit   of   the   attorney   for  ;  ppellant.    hach  cfiiaiit   avcis 
that   he    sa;.    the   /lote    inti-oduced    in  eviuence   at    ihe   trit:l   r  nd 
that    on    the    left   eiid   of    the    n-,te   was    the    indorse.ae:it    "tiiis 
note    is   secured   b^'   chattel  uoitga;-e"   and  attached   to  each 
afliuavit    i.s   a    priuteu    fora   of  a   blank   no^L  ,    \.hich   each  alfiant 
sv/eais    is  a   copy   of   the   Jiote    introuuced    iii   evide/ice.      .'he   af:i- 
aavit   of  appelliut's   attorney  states    that   uome    ii.tereottu   party, 
to  alfiant   m.Anov.'n,    secured    tiie   jiote    v.hen    it   wae    in    tj.e    oil  ice 
of   the   cler/.   of    tl.e    county   court  and   reuioved   the   notation   on 
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the   lelt   end,    thi:t    it  \,'t.a   uuue    uubbequeut    to    its   au-iiauion 
in  eviuence   i-.nu    prior  to   ta.    ti^e    it  v.au   oopitu    into   tliia 
I't  coru. 

..'hen  apptllaut    o^ferea   Vut  noU    in   tviue;icc, 
the   attorney  I'or   ayptllfee   anuooiiced   thi.  t  he   h<  u    "no   ot  section'. 
It   v.oula   ap pet. r  thai,    ii'   the   notf.:tiun  v.c.b  not    on   the    note   av    the 
tijie    it  \.i  s   iJitrodaced   in  evidence,    that   appellee ';$  t'ttoi-ne./ 
Would  have    ^rgeu    ohat,    aa   an   oLJectioi.   to   itu  adi-iiatixon.      lor 
the    puipoae    ol    tiiis   cast,    Vve   iietd   not    aelt  luine    hov«    or   Ly   vviioiu 
the   notation  way   rcuoved  lro>.i   the   iioot,    bat,    on    oxiia   r<coiu, 
v*e    arc    convincea    that    ixit    notation    ^.^a    on   ti^e   n^tt    at    tiiC    ti   t 
it    v<aa   introuuctu    in  tviueni^t    in   the    tii^l   coait   ana   we   v,ill 
treat   the    case    aa   thoa^'h  it  ay^ptared   in   tiie   recoru. 

Appellee    contti.ds    tiiat    tixre    is   no   eviuence 
provi.n^f   the    a.  aigJiiiient    of    tl^e    note    ana  .aoitgat-c    to    a  opcllint 
prior   to    tut    institution   ol    tlie    s.iit.      Cu   the    tritl,    appeilrnt 
olieiea    the   iiote    i-nu   i.iortj;;  ^j-t    in   eviutiice   and   appellee   uade 
no    oL^cctioii   to    its   mtj  oo action.      I.ach  oi    said    insti'uuenta 
haa  an   indorae..ient  L^;    the   aiortgaii^ee   limerick  to  appellant. 
The   eviuence    is    that    tiie        ijiuorseaent      on   the   Jiote   and   tlie 
asaignriient    on   the   luort^-age   was  made   iroveiater  IB,    19»jo.      Appell- 
ant  bou^rht   the   note   i  nu  mort^';     e   I'roiu  Hiaerick  and   paiu    lor 
it    by   check.       lixe    date    ol   tlie    check   ia   iioveiaber   17,    l*joo. 
Under   this   evitienoe,    it    is   clear   that   the   note    and  i.iortgf.ge 
v;as  asaigned   to  appellant   priox-   to    the    ijistitution   ^X    the    b>^it. 

It    is    Coiitendeu   b^    appellee    Llial    tiiti  e    was   *.o 
prool'   of   dciaanu  jaaae    by   a  ,jpt.llant   before    the    institution   of 
tiie    s.^it.      The    eviuence    xa    that   tlie   repreaentativea   of    appell- 
ant  presentea  the   mortga^re    lo  appellee   and  deuanued   poaaeusion 
of    the    truck   to   Vvhich   appellee   replied    that    it  v..-  a   all    ^ver, 
tlaat    they  had   sold  the    truc/w 
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In  Kee   <i  Cliapell   Co.    v.   Ttnnaylvania  Co., 
'd^l   111.    ^48,    a  witiieas  iu-u   tt:jtiii(.u    ti^at   he    iii.d  gone    to 
the   freight   i.^cnt    ol  appellant  and   told   him   there   wug  a 
cei-lotd   of    lilK  bottle i3   £:oin^  av.L:y   v.iiich  belonged   to 
appellee   cina   \.iiit    ne  waa   roiiig  to   toiCe    those   Lott-les   out, 
to  which   the   reply  was  ..a  ae    tliat    if  lie    tuO/C    them,    he   v.oald 
have    tw   Qu   So  legally.      The    court   on   pa£;e    :^55   said,    "Lven 
though  this   be    Considered  not  sufficient  as  a  aemand,    it    is 
sufficient    Lo   snow  that   a   aeiaand  v.ould  hi.ve    been  unavailing;' 
ana   theiefjre    u.necessf ry ,    as    the    effect    of   appellant's 
statement  Vi/t  s    tiit  t    it   v.oulu   iiot    surrenaei-   tiie    pioperty   v;itli- 
out   a  va'it   bt  in£'   issued.       v.hile    ueuiL.na   is    .^suail^'    necessary 
where    the   delendant   coaies   into   possession   oj    oiie    ^-uut-.a  rit'ht- 
fully,    yet    k.hei-e    the    circuustances  .shov.    tiiat   aeiu;  nd   v.u  ,i.ld 
be    unavailing;:   juch   aeaanu    is  i^ot   uecessi  ry.      Graiiz  v.    Kioger, 
.ic   ill.    74;    ooiinson  v.    Hov/e,    2  Crilia.    »j42.''      Ihe    instant 
cui^e    is   controlled  by   the   rule   aiinounced    in    ihe   cited   case. 

Appellee    conttj^us   ^na t   tiiere    ^vas   no    proof 
tiiat   the   note   and  ixiortgaje   were    in   default  and   that   tneie    is 
no   proof   that   appellant  acted   u-.der   the    insecurity   clause    ^f 
the  tiort^Tpe.      The  evidence    siiov.s   th;;t   the   note  c.nd  aiurt^-a£;e 
were    past   d  .e .      Had   the   moiithly   payments   been  .^ade,    as   pro- 
vided   in    tue   no  le   and    faortgacX-,    it   v.ould    not    hjive    been    past 
uue;    therefore,    under  the   evidence   that    it   was    past   uue,    the 
reasonable    conclusion   is   that    there    i.aci   been   uefault    in    tlie 
payments.      In   ai-uitiou,    tiiere    xs   evidence    that   appellant 
notilied   t.  ppellce    of    its   moit^^bre    cli  x.a   belore   appellee    iielu 
tiie    ejcecution    saie.       jnaei-    tiiis    bva-e    ol    tlit    ncoru,     Liieit  ^s 
aiaple   proof    tiiat   the    uebt  was   uue*  Lven    if   it   v. as   n^t   aue , 
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appellf,iit   v.as  warrtintt-d   in   seizin,-  tlit    tracK  LUiUtr   the    iiice- 
carit^'    clfiUBi;    in   the   laortgaj'^^-e. 

Unuer   the    eviaeuce    in    Lhiu   catjt,    the    coai-t 
erreu    in  nut   directing  a   vei-dict   lor  i.pptllant. 

Tile    juu^naent   oi    the   lov  tr  court    is   rcvei-sed 
and   the    order  \.ill    bt    tJitired   b^     tlie    clerk   ol    inia   coart 
that   appelli.iit    slicll   have   a/id   rt.  cover   ol'  a  .pellee    the   }-ord 
truck  as   desciibed   iii    sf- iu  mortpf-^rt    instrunent. 


.iudgiaent   of   the   lower  court   is 
reversed   and   jadgraent  here. 


iA/^OoH   \fAM^^^^' 
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STOU'EV/AKK  PIPi:   GCIiPAKT, 

A  Corporation,  | 

Delendant-.^ppellant.    \ 

Murphy,    J; 

In  1895,    appellee   v.aa    in   the   employ    of  appell- 
ant at   its   factory,    v.here    it   was   en{;:figed    in   the  aanulacture 
of   vitrified   tile   and  iiipe.      In   the    coj.rse    of   his   emplo/nent , 
appellee    sustained  an   injury,    resultin^r  in   the   losii   uf   his 
rif^ht   hand  alove   the   wiist.      lie  made   a    claiia  for  d^ma^es  and 
in   DeceaLer   ^4,    1895,    the    parties   entered   into  a    contract 
undertaking   to   settle   and  aajust   appellee's   clai  u      The    con- 
tract   is   the   subject    latter   oi    this   liti/^r; tion.      This  case 
was   hefore    this   coui  t  at  a     jieviouG   tera  and   we    then   revej  std 
a    judt-ment   in  iavor   of   appellee  ana   remanded   the   cause.      d'Jl 
111.    App.    18.      Upon  a  letrial,    tlie    jui-y   returned  a   veruict 
for  appellee   for   ..^tJUUO  and    jud^Taent  was   entt  red   on   Liie   verdict. 

'hen   the    caoe   v;as  here    on   the    :ireviou.s  appeal, 
appellant   suu^^ht  a   construction   of   the   conti.'  ct,    v.hich  v.ts 
inconsistent   v^itli   the    tiieory   upon  \.hich   it  liau   tried   tlie   cat.e 
and  v.e   held   tiift    its   contention   on   cuns traction  was  not  avail- 
able   on   aopeal.      Otliei    errors  were   assigned  v.hich   v.ert    sasttined. 

One    of  the      errors  assifvied    is    the    court's 
refusal   tu   rive   certain   insti-actiona  and    t^ie   correctness   of 
the   court's   ruling   in   that   re.-r  rd    is   to   be   Uttenaineu   by    the 
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construction  £-iven   the    cuntract. 

The    contract,    nfter   setting-  forth   the    dt-.te 
of  appellee's   injury   £..rid   his   elf  im  lor  djna^es,    provided 
that   in  considerftion   of    hi«   ri^-lit   of   action   to   recover 
damages    'the    sp  id  stoneware   "^ipe   Coinpcny  has  agreed  and 
hereby   does  a^rree    to   ixtaiji  vnd.  .ceep    tine    said  party   of   tliC 
second  part   in   its   eraplo^-    so   lon^  is   the    s?  id   party   of   tlit 
second   pai-t   desirea   tu    rtiaain   in   iti:   euiploy,    finu   to   pay 
hiiH  for  his    s^r\±cev,   ;  t    tJit    rrte    of  iiot    less   than  two    dollf. rs 
and  fifty    ceiits   per  diy,    uf   ten  iiuurc    ec';Ch,    tlie    saia  wa^res 
to   be   pfid   for   the    ti:ae    Lht    said    pj.rty   of   the    second    lart 
may  be   acta?;lly   employed,    *    *   "*"    it   bcin{^  the    onuerstanaing 
by    this   af-ree:aent    ohrt   s;  id  psrty   of   the   second    n^it   sliall 
hr.ve   and   retain  his   position  with   sjiid   co.apmy   so  long  as 
such  e;":iplo;,/afent   is    desired  by  him,    rna   lie    is   able    to   per- 
form his   proper  duties,    find    liir  t   sf^id   pt  rty   of    the   first 
ptrt   sliall   not   h£ive    tlie   rirht   or  power   to   discharge   liiia   or 
dispense   \.ith  his   services,    e>cept  as   heieinrbovc    stated", 
vmicii   is    referred   tv^   lierein   fs  paragraph   one.      This   contract 
contained   tl^e    further   provision  v;hich   is  material   here, 
"^The    said    ;)arty   of   the   first    j){rt   also  agrees   tiiat   in   case 
it,    the    sf  id   otonev.-are   Pipe   Company,    should   i-.l  any    tiiae   v.lth- 
in   ten    (lu)   yccjrs   from   this   dfte   make   an  assignment   lor   tlie 
benefit    of    its   crtdiLors,    or   be    or   become    insolvent,    oi-   should 
it   for   an   inaefinite    I'.eriou   shut   aown   iti;   worjca    (it   L»  ing 
uriderstood.   that    the    terra   "indefinite    period"    shall   JiOt   be 
taken   to   ..lean  a   shut   down  ior   the    purpose    ol   nai.ing  Jiecess;  ry 
repairs    in   said   plant   or   something  of   like   chari  cter,    but 
shall   refer   only   to  i.    tTeneicl   or  co.apj.etc   ohut   down   brought 

about    Ly  a   combination  with  other   pr  rties   or   througli   outside 

ii. 
cause::),    then  t.nd   the   event   of  any   one    of    tlie   above   causes, 
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the    saici    party   of  tiie   stcoud    oart   shall   liave ,    f.nu    ii    is 
hereby   exprea^-ly   stipulated  thrt   ue   v.ill   hr.ve,    ti   legal  aud 
subsistin/;  claira  araiiist   said   cumpany   lor  a    definite   arid 
certain   sum  to  be   fi>.ed  as   follows:      That    is   to    s?.y,    he 
shall    be    paia   and  shall   receive    the    sun   of   loar   hanarea  aad 
fifty    dolltrs    {;p4DU.oUJ    for   each  oneapired  year   oi    said 
terta   of   ten  years;    lor  exanple,    should  s?-ia  o  oiapaxiy  maKc   an 
assignment   or    should   uhut   uov/n   its    ..urlcs  at    tiic   expiration 
of    ont   yerr  fro.n   this   date,    or   thcjeabouts,    then   the    said 
party   of   the    second   oart   shall   have   o    claii.i  a.ainst   said 
co,apany    for   tiie    sum   of  lour   thousaiia  ana   fiit^'   dullL.rs;    if 
at   the    e^cpiration   of  two  years   then  he    shall   iiave   a  claim 
tor   the    sum   of   thirty-six  hu^.ared    dollars,    and   so   on   iu  like 
manner,    decreasiuf^  at   the   rate    ot   1  o  ir  hunoreu   and  fifty 
dollars   each  year  until    the   expiration   of    ten  years  afoiesaid, 
after  which   vime    the   said  prrty   of   tiiC    second   part   shall   liave 
the    ri£;-ht  ana   the   ri^^ht   only   on   continuous   eiaploy  lent  at   the 
rate   of   two  dollrira  and   fifty   cents   per   dfy.",    vaiich   is  rtftr.  ed 
to   as   parafrraph  two. 

After  the    execution  of   t);e   contract    in   1895, 
tiie    parties   entered  upon   the    perforaauce    of   the   sr^me   and    it 
aoes   not   appear   tliat   any   controversy   arose    over  any   of    its 
terms   or   Kina   uf   eaployaent   appellee   v^as    to   be   (jiven   uiitil 
appellant    disciu.rged  appellee    in  19,^1,    when,    by   reason   ul    tiie 
general   econoiaic   c.niditiun   in   tiie    country,    it   closeu    its   plant. 
It  has  been   closed   since,    except   lor   tiie   i.ioiiths   of   .'.ay,    June 
ana   ^uly,    19;64,    when   tlie    factory   wat;    oner:  ted  and  appellee 
v.as   £^iven  employment   ior   th;  t   pci'iod   in  rc^ura*  nee   ;.ith   tlie 

contract. 

It  is  appellant's  contention  th(  t  the  contract 
did  not  cive  appellee  any  li-'ht  of  employment  ^.hile  its  plant 
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was   closed  for   "outride    cfiuaes",    sach  aa   the    .'I'ener.'l   economic 
coudiiiuns.      It   is   conceded  that  when   a"»pellant  begins   operat- 
ing its  plant   tl-iat  appellee   coulu   under  the    provisions   ol    t)ie 
contract   be   entitled   to   re-eaploy.ient . 

On   the  1  oraer  appeal,    we   lielu   that    ti.e    contract 
was   baaed  upon  a    release    ut   damages   by   plointiil,    that   such 
release    iurnished   a  valid   ana   suflicient   consideration  and 
that   such  contract   is    in   the    lit-.ture    ol'  a   contract   for  perinaneiit 
e:aployment.      It    is   proper   foi-   the    cuart   to   take    into   coiisiaera- 
tion   the    SJ.rrounding  circuiastances   ?ina   to   place    itstlf   in   so   lar  as 
may  be   possible      in   the    saae    situation  as   the   partie;^   who  made 
the    coil  tract,    so    that   it  nay  view   tlie   cii  cumstauces  as   they 
viev.ed   then  and   ;.-o    it  i:iay   judge    tlie   laeaning  of   ti^e   v.oi'ds  ana 
their  application   to    tlie    things   described   as   the   pai-ties 
judged  and  applied   ther.i.      But,    this   cues   not   give    either 
party    the    right    to    establish  f    diifeitnt   contract   t'ro;r.   that 
expressed   in  tlie    v.ritten   agreement.      Arrastrong  Psint  '..orks 
V.    Can  Co.,    »>01    111.    1U2.      It    is    to   Vc   presuj.ied   tJiat   the 
parties    introduced   intu   the   contract   eveiy  aateria^    itera  and 
term  tnd   in  construing   it,    uhe   eoui-t   will  not   t  dd   tiicreto 
another  team  about    ..hich  the    a.greeraent    is   silent.      Liecatur 
Lumber  Co.    v.    Crail,    o50    111.    ol'J;    ^tci  ling-i,lidlf.nd  ^o;.l  Co. 
V.    Coal   00.,    ..-^id   111.    231.      A   provii^ion   in  a    contiact   cannot 
be    given   effect   \.hen   the    court    is   left    to   asceitain    the 
iiitention   ol    the    parties   upon   s  -ch  provisions  by  uere    con- 
jecture   cr  guess.      .,oods   v.    x^vans,    11..    111.    I'o.      "Ihe  motives 
and   intentions   ol    the    parties   c;  n   only   be    J:i;ov,n  from   ti»t    v.riting 
to   v.hich   tlie   contract   is   reduced,    anu  no  assojaptioii  v^hich   ia 
contrary   tu   ti.e   language   u^icd    therein  can  be    baaed  upon  aiiy 
external   consider;  tion.    (Kraerich  Outfitting  '-o.    v.    Cicgtl, 
Cooper    'i  Co.,    2^7    111.    olU)      ihe    iiitentlon  r.iust   be   uettrnined 
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froa   the    laiit'-ua^t   used   in   the    instrument   und  not   li-om  any 
sarraise   that   the   parties   used    in   the   lanp-uaj-:e    tu   e>  press   an 
intention   or  neanin^  they   ht  a    in  nind  but   failed   to  express 
and    if   tiie^'    have    overlooked  a   condition  v/hich   the^'  v.ould   perhaps 
have    pi-oviaea  xor,    ii    it    he  d   occui-red    to    thc::i,    the   court   cannot 
gueas   at   the   provision   the^'   \.ould   probt  bljf   hfive  m?.  ae   anu   by 
coiistruction  re.  a   it    into    ti.e    instroiaent    on   tjie   presuinptioii 
that    lixi-y   would  nt  t^irail^,    i,{  ve   atce   s  ^ch  j)rovisioii    ii    tiie^'   hau 
thouf-'ht    of    it."      Green   v.    Abhltna   ^taie   Bank,    iS-io   111.    174. 

lii  parat'raph   one,    the    tern  erapioyuent    is    to 
be    "so   long  as   the    st- id    part.-    of   the    second   part    (fppellee) 
aesires   to   remain   in    its   employ"'.      The   latter   part   oi    para^rraph 
one    provides,    "'it  bein^;   the    understandinf^  by   this   a^Tetuent 
tii.at   saio    party   ol   tr.e    second    i^ivt    (rppellee^    sliall   have   and 
rett  in   nis   po3ition   with   sf;ia   company   so   lon{r  as   such  employment 
is   oesired   by  him  and   he    is  able   to   perlorra  his   proper  uatie.  ". 
Theae   para^-'raohs  eit    bror.c   as    to  point    of   tine   the   employment 
v.as    to   continue   and   the    services   to  be    renderca  by   appellee. 

The    eviuence    showfj    that  at   the    time    tiit    contract 
was  laade,    apnellee   vvf  s  eiTiplo;,'ed  as   a    f'^rt„iau,    anu  appellant 
novv   conttiids    that   tlie    contract   should   be    construed  as   fivin^ 
appellee    tiie   ri^-ht    only    lu  be   enployeo   ;s   for.  Man  and    since 
outside    causes   iiave    prevented  appellant   Iroa   operating   its 
lactory    that   tjiei  e    i.as   been  uo  work  as    lor.mtn  lor  ipptllee,    and, 
that      e    lioea  not   i.;..vc    a    claim   lor  cr-aaf-es    in    this   cast.      ^his 
contiact   crnnot  be   coustnued  as   giving  ar)pellee    the   rifht   to   te 
employed  at   any   particular  v.ork  and   cannot   be   cunatruea   au   liiait- 
in^r   the    '.ork   ol    a    pellee    to   taat   which   ne    v.:  s   aoi.-f  at    the    ti.-ae 
of   the   making   oi    the    contract.      Theie   were   many   uiflfcjtnt   Kinos 
of   e^ripiuyment   i/i   plaintifl's   ft^ctory  ana   for    the    court   to   eay 
that   v.hen   the    cuntr;ct   was   ura^.n   it   v.f.y    iatenaea    to   liiit    tlie 
employ.;ieiit    ol    appellee    to    the    work  at   v.hich    he   v.a.     then   enct-'geQ 
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vrfoula   be   lor   tiiis   Coart   t^   re;.(l   aoaethinn-  into    the    contri^.ct 

tnat   tiie    o.-rties  hbd  not   ap:reea   upon.      it   iu   coritt  .-.ueii    t:.t.t    ti.e 

vvorcls    "as   iieret^iort  "    luliowinf;  Vtw    sentence    "his   Baid  wag-es   to 

"be    paid   lor   the    tiaie    tne   saio    party    of   tiie   second    part  .uay   be 

actually    e;.iplo„'ed''    refei'S    to    the    kind    ol   enploy.ifent .       -e    ere 

01    x.he   opinion    tha"u    uhe   words    '"as  heietoiore''    sliould  be   construed 

as   reierriug   zu   tlie   payiaent    ot  wj. ges  anu  not    to    previous   e.aploymei-t. 

Our  constr.ction   oi    paragraph  tv. o    .  hich  maae 
piovisioa   lui-   ounuitions   ti.eiein   ua.ied   iiappeninf;   .  ithin   ten 
years   i'rorn   contract   Ltte,    has  no  R"DplicaLion   since    tlie    te;i 
year  perioa  na.s   long  si.xCe    expired.      I'he   language   useu  at   tue 
Conclusion   ol    the    ^  air  ,-Taph   ''uecrefsing    (tiiat    i;:    tne   annual 
payment;    at   tne   r;  te    ol    lift^-   dollars   each  ^-et  r  until    tne 
expiration   of   t*  n  years   alorer^aid  alter  which    tiiae    the    s;  id 
pfrty   of   the    second      art   snail   have    the   ri,lit   ana    t},e   rirht 
or.ly   ol    continuous   eraploynient   at   t!xe    rate    ol    t\o  Qollars  aud 
fifty   cents   per   day  '    should   be    coiiStrued   as   referring'  to 
employment   altt  r   the   expir.'^    ion    of    the    ten   vea.r  period   provided 
for   in   sr,id    pnra p-xajih   two.      xlic   v.ords   ''afte;-   winch  tine''   lefers 
to    tne    tt. n  year    period. 

Ihere   v;a.'..   no   error   in   the    construction  given 
the    contr;  ct    by    the    tri?  1    court   and   its   ril^SJl    of  ?  rptilent's 
instruction    is    sustained. 

The    linal    contention    oi    a;  pelli.nt    iS    tJ.at   even 
thoufu  the    contrrct    should   be    co/.straed  as   giving  appei-iec   a 
right   to   cluia  e.nployment   uurin/;  the   ptriou   ^.hen  uppellfnt'u 
plant   v.as   closed,    yet   the   veraict   o.  .not   be    sustained   lor   t.-e 
reason   that   he   j.rs   not    proved   t^    a  prepo)iacrance    ol    tliC   evidence 
that    i.e   was  able    lo    perlorm   ti.e    duties    it   l^ao    lor  iiiia    to  perlorm. 
The    only  v;  ^rk  appellant   (.j;e    aaring   the    period   tiie    lector^    v.»  s 
closed  wf's   ol  a    genert  1   naturt  ,    ::uch  aa   c>  ring  lor   J.nd   liandling 
horses,    Cutting  weeds,    laying  brick   in  walks,    lo.  uing  aiio   unload- 

b. 


Terra  JIo.    lU 


Afcnati   i^o.    18 


ln{;  tile,    Moviur  utbris,    and  ni,-lit  -ftatchiaan.      T^liiiitiif 
testified   that   iie   coula   hitch  and   c  re    lor  horuts,    f^up.rd 
preiisea,     ,Be   i    lire   o.tin-aisht  r ,    lay    LricJc  v.aiks,    uct    a 
scytlie    in   cutting  v.etds   pnd   othci    ^inilr.r   labur.      Ke    is 
corroLorr.tea   b^    v^itneases   v.ho   sav.   him  a.    saoh  labor   but 
the   labor   tJib;-    observed  iiii  do  v,as    ol    shoit   d  .ratijn. 
Appellant ';s  v.it.iebiies    testilied    that   i.e   i.oaid   not    ■erlorn 
Ifibor   Kuch  as  appellant   had   lor  appellee    to   do.      ihis  pre- 
sented a   question   ol   1:  ot   lor   tJic    jury   v.na   \/e   caruiob   say 
as   a  iiiatter    ui    la\.'   thr  t    t'.e   veruiot   v.x-g   Uot  v.arrautea   by 
ti^e    eviuoice. 

For  the   reasons  ausigned,    tlit    JuQ^rient   ol   tJ.e 
lo.vcr   court    is   slliraed. 


Jud(?ment  affinaeu. 


-Wk:^\)  ^  /WHaM  ^4W/< 
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In  Equity 
Ho.  5970 
(ForeoIOBura. ) 


Appeal   froui  th« 
Clroult  Court  of 
St.   Clair 
County. 


In  Equity. 
Ho.    5971 
(ForoolOBxiro) 


MABY  GPTIIDROD, 

Plaintiff  ana  Appallao 

VB 

WlLBTAi3  E.    KWOULES, 

Defanaont  and  ATpellant, 

and 

COB  A  B.  KlIOvJLES,   His  V»'ife,    AMOS 
MOOTPY  ana  FOPPE^T  ?!TA1]CEL, 

Defaxidants  and  Appallaoe 
a&d 
HABY  GBTHDBOD, 

Plaintiff  aiiu  Appal lae 

V8 

WTLLTA13  E.   KK0:;LES, 

Def  endnnt  and  Ap'  ellant 

and 

COP  A  B.   KlIO'LEf^,    His  VJife,    and 
JOHK  HEILTG, 

Defsndanta  and  ApTsalleee 
(Consolidated. ) 

STOIJE,  J.  >  la  this  oasa  tiiare  ara  arrore  assignad 

and  tha  Covrt'a  attantlon  la  oallea  to  proof  so  supporting  auoh 
aBBigimanta  tiiat  in  the  state  of  tJae  reoord  -e  faal  warranted  in 
reversing  this   oase.     The  Appellee  Heb  made  no  attemit  to  ana*er 
tbaae  a8signu.ent8.   or  to  show   any  reaeon  of  any  kind  or  oharaoter 
Why  the  oase  should  not  be  reversed.      Appellee  in  that  re.peot  la 
in  violation  of   tha  rules  of   this  Court,   ana   tha  oauae  ahould  ba 
raversea  for   that  reason  alone.      *e  do  not  regard  it  aa  our  duty 
to  argue  the  oausa  of  Api ellae  for  her. 

The  decree  la,  therefore,  revoraad.  ana  the  oauaa  ia 
remanded  to  the  Circuit  Court  of  St.  Clair  County  ..1th  InBtruo- 
tioos   to  that  Court  to  aiaa^las  tho   bill  for  «ont  of   e.iuity. 


PEVBPSM   AKD  BEIJANDED   TTTTH  DTPECTIONS. 


STATE   OF    ILLIliOI:* 

AP?ELL/iTK    U'-UJKT 

FOURTH    DI:.T'{I0T 

FEBRUARY   TER.,;   A.    J.    iy;'.5 


T'RIL  I  JO.    18. 

ALYNE   A"L"^.J, 

I  Plaint iff-Apneilee, 

■  vs. 

RAY' "ON D  F.    L:0"T!E, 
I  Defendant-Appellant, 


AGKiiDA  ::c.  17. 


280  I.A.  635 

Appeal  from  the 
City  Court  of 
EuLt  Ct.  Louis, 
Illinois. 


STOKE,  J: 

I  This    is   an  ap:-eal  from  tho   City  Court   of  ".xat  dt.   Louis.      It 

is   frorr.  a    'judgment   of    oho    City   C  .urt    in  the   smn  of  Cr''^500.00   fis  damaGoa 
for  person;il    injuries   r'ecoivf.d  by  Appellee  on  t!io  nij^ht  of  I-'ay  2yth, 
1933.      Tho    iniuries  w^  re   rocclvod   by   her   about   i'iid»'/i  ^'it   of   said  ni,;,ht, 
on    State    Street    in   East   St.    Louis,    vhlle    she   wu;:   a    c^f^f^t    'n   the    automobile 
of    ^ppellnnt.      T^idinc  with  the    ->arties  to  t'l^f?   p's't   at   that   t?ne   wao 
another   counle.      They   wre   all   ridi:./';    in   a  oije-tioatcfl   car.      The   connlalnt 
allnr-s   that      Appoll.-j.i)t   wantonly   mid   roc  :lecLily   nornltted  tho   s-id 
automobilo    to   rnn   off  the    )i.bl1c   'rich   ay   »nd   strit've    a  telephone    •■'ort, 
thereby   in^'r^ng  the   Plaintiff:    necondly,    that   the   drf'ondnnt   \vas   not 
lookinc    in   the    direction   he   was  travo]'nR   ar.d   wan  n  t   vatchlng  thn   rend 
and    in   all   r^oects   oiprated   hie   cnld   motor  vohlclf^    In   a  wanton   and   reck- 
less  manner,    shcwM.g   an   r.tter  disregard   for  the   rn^ety   of   ot^orD   under 
circumstances   liable  to    cause    f.reat   bodily    in^iry,    find   did   th(  rby   caune 
such   injury  to   Appellee    in  violation  of  tho   Stat'ito. 

The   answer  to  the   complaint   denlen   all    the   -i-tTinl  ullcfatlone. 
After  the    rvi    ence   was     eard   an   amended   corn  lajit   •    ir   fn^d   nlleelng 
all   the   thinr.F   allered    in  the   orielnal   com  laiit   and    'n   pddUlon  alle(;lr»g 
that      ApnelDant    at   t^e   time    and   -lace    In   -uertlon   war   f'rivinr    ^le   Paid 
motor  vehicle   u-on  the    f-aid    -ubllc   hi,-h'ay,    nasslnR  thronth  the   closely 
built    UT5   '>ortion   of   the    said  City  of  East     St.    'ouia,    at   a  rate  of   epeed 
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greatly   in  excess   of  fifteen  milos   an  hour,    to  wit,    at   the   rate   of   forty- 
five   milos   an    honr,    \n   utter   dis?n^_^ard   of  tho    '.raffle    and   use   of   the   'vay, 
and    so   as   to   endmc^r  tie   1  i  f  o   and   1 1  rh  of  oth'Ts    and    so   forth.      I.'o 
answo      '.-/as  m--ilo   to   this   amended  connlaint. 

It    is  allei^ed   by   A'^pellant   that   the    ibovo  anended   corr.nl'vint 
does   not    state    a   cause    of  action  by   reason  of  the   fact  that   t^rrc    is  no 
charge   of  wanton    and  wilful    neglicenco    in   said   com-lalnt   and   t'at   a   guest 
in   the    -lositiDn   that   A-^-oellee  '.vas    in   cannot   recover  wHhout   such  charge 
and  f^e   nrcof   su-i-ortlng   it. 

The    charge    in  the    comolaint  uses   the   exoiessl^n  t   at   the   Ctat   te 
uses    in  the    oroviso    of  the   rroction   oroviding  for   damages  to    guests.      The 
word    "wilful"    is   not   used.      ;-iowever,    our   courts,    both  ^u-ireme   and   Appell- 
ate,   have    so    ofter  held  that    i.anton   and  v;5  1ful    are   to  be    used    inter- 
changeably   in   allegations    in   t-iis   class   of   cases,    that    it   may  be   said 
to  be   the   established   r  le   of  tiis  State   at   tnis  tine.      (Ltreoter  vs. 
Humrichouse,    357   111.,    2ZA , ,      Xxes  vs.   Armour  &  Company,    257   111,    A^p.    44S.) 
■  In   the    latter   ca.~s   on   rsage   457  the    court    said:      "Uefendarit 

see'<:s   to    avoid   liability    -^on  the   theory  that  the  charge    ir.   the   aJditl    nal 
counts   of  reclcless   and  ••  antcn   conduct  -as  not    a   charge   of  willful    and 
wanton   condv^ct.      '^e   thin-    th^t  this    is   the   refinement   of  dlstli.ction   and 
that  the   char    e   of   rec'-rlcss  and  vvanton  conduct  was   taiitamount   tc    a  charge 
of  willful   and  '  anton   conduct." 

So  it  seerns  to  us  that  the  claim  that  the  com-^lalnt  is  faulty 
to  the  extent  of  not  statfrg  a  oauce  of  -ictln,  Is  not  viell  taken,  even 
if    it   could   be    considered   for  tne   first   tir^e   on   appeal. 

It    is   next   ur^ed   th<)t  even  though  the    comy^lali  t    states   a  en   so 
of   action,   the   evidence   do'  o  not    support   the   complaint  or   does  not    .lurtify 
a   finding   of  v;antonness   anc'.   -vllfulness    on  the   part  of  A-^pellant  rfhlch 
produced  the    inlurles  to    AppollcQ.      Tiach  c  >so   of  this   character  must 
rest   upon    its   own  facts,    and   -vhen   subr.itted  to    a    iury  the   queptlon    \b   a 
question   :f  fact    for  the    jury.        This  ease   was   tried  nUho^a    a    'ury. 
In   such   cases   the   flndir.g   of  the      Trial   Court    Is   entUled   to   the   rame 
weight   by   an   Appellate    Tri    ■.-.nal   as    If  the   facte   had  been   found   by    a    1ury. 
(Moore  vs.    .'.'olloy  Company,    22G   111.    ^pp.    2'jZ,      FieK  vs.   Hopping  169   111. 
105,    and  Field  vs.    Chicago  (3.  ^    I  Co.,    71   111.    458.). 
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So   the   question  before   this   court    is  whether  or  net   the   find'ng 
and    iudgment   of   the   Coirr't   are   a!:ainEt   the  nan'fest   wel^'^t   of  the   evi   ence. 
If   it    is  not,   we   may   not   distvr^b   it. 

In  this    case   the   evidence   is  uncontradicted  that   Appellant 
was  riding  with  three   Tassen^.e;  s   iij   a   one-seatod   car;    that    it  was   on 
State      Street    in   the   City  of     East     Ct.   Louis   at   niidnit;ht,    a   closely 
built   up   section   of    f'O   city;    that   he   started   from  the   point   iron  which 
he   did    start,    in   one    c'irection,   made    a      "U''    turn  and   came   back  the    other 
way;    that    after  that   accordiig  to   his   ovm    statonent   he  viae   drlviuf,   at  the 
rate    of  forty-five    miles   an  hour;    that   nart   of  tie   time   he  vms  not   watch- 
ing  in   front   of   hi    ,    but    had  his   head   turned   looKiriL  and   tal'Ki.  t  to  the 
people  who  were    situated   in  the   car;    tiat  vjhen  the   crash  cat:ie   he   m a^  e  no 
effort   to    use    h's    brakes;    that   his   car  at   this  rale   of   tpecd  traveled 
from  the   west    side   of   ^tate   Street   across  the   slab    it  was   on,    across   a 
street   car  track   in  t:\e    miudlo   of  the   street,    across  the   other  slab,    and 
off  of  the   road   and    into    a  tele>^hone   nole,   without   any    effort   on   his 
part   to   try  to   prevent    inlury.      'i'he   facts    indicate   very   stroncly   that 
Appellant   was   driving   his   car   in  such  a  manner   as  to   bo    considered    in 
utter   disregard   of  the    safety   of  the    people  whose    safety   he   had   assumed. 

The   tr^al    iudge    saw  the   witnesses   and   heard   them  tpstlly.      He 
was    in   a  better   position  to    judf.e    from  the   evidence   how   serious   A-^pellanfs 
offense  was   under  the   circu.r.st   nc-s.      Ho   h,s  found    and   so   ordered   that 
Appellant    at  the   time    ano    olace    in  ouostion  was   acting   in  wanton  and  w'l- 
ful    disregard   of  the   life   and    ii.nb   of   others.      We   cannot   say  that   his 
finding  tSas   a&ainst  the   inanifest  weight   of  tho  oviuence. 

Appellant   raises   tho   tneory   of   Immenent   peril.      There    is  no 
such   conoitlon   shown   by   this   n^cord   except   tU^t   which     appellara   created. 

App-llee   was    serio   sly    inlured.      IJo   co.nplalnt    is   mn,e   t!.Mt  the 
iudgment   of  the   conrt    is   excessive.        .Ve   flno   no   error   In   the   record. 
The    iudgment   of   tne   -uy   ^on-t   of  Hast   :.t.    Louis    is   alflrrr^d. 


JUDGiarJT  AFrlRlffiD. 
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STOKE,  J: 

This  suit  was  originally  br  ught  before  a  Justice  of  the 
Peace  acainst  Alfred  A.  Smith  and  Llarshall  Smith  for  ddLiat,os  for 
cutting  435  hedge  trees  off  tie  land  of  the  plaii, tiffs  by  the  (defen- 
dants.  Tuderaent  was  rendered  by  the  Justice  'n  favor  of  plaintiffs 
for  $391.50,  April  22,  1933.   From  this  iudgment  an  a^^'^oal  was  tniten 
by  the  def^nd-^nts  to  the  ..ircuU  Court  of  V/ayne  county.   ^  tri..l  was 
had  in  said  Circuit  Court  and  the  -"ury  returned  a  ver.Uct  in  f(  vor 
of  plaintiffs  and  against  Alfred  A.  Smith  for  C^^OO.   :;.otions  for  new 
trial  in  arrest  of  iudgment  and  for  Judgment  notv/ithstanding  the  ver- 
dict were  made  and  each  '-as  overruled. 

I         Appellant  brings  the  care  to  this  court  on  appeal  and  assigns 
as  errors  the  admission  of  impror)or  testimony;  the  rrfusal  of  proner 
testimony;  the  denial  of  the  various  motions;  the  refusal  of  Instruc- 
tions offered  by  appellant  and  that  the  judgment  ir   contrary  to  the 
law  and  evidence. 

In  1875,  Benjamine  Jelley,  bo '  ng  the  o' ner  of  the  l-orth- 
east   Quarter  of  the  Couth-wost  Quarter  of  Section  Sixteen  (16), 
Town  One  (1)  South,  Ranr.e  f-even  (7)  East  of  the  Third  Principal  Kerl- 
dlan,  m  'Vayne  County,  IIImioIs,  set  out  a  hedr.e  fence  row,  on  the 
same,  some  three  or  four  feet  east  of  the  v..  st  line  of  tM  s  forty 
acre  tract.   One  Kate  'Volfe,  at  that  time,  owned  the  forty  acre  tract 
Immediately  wpst  of  .Mr.  Jelley's  forty  acres  in  the  same  section.   In 
1880  or  1881,  J.  C.  Gilliland  acquired  title  to  the  Wolfe  forty  acres 


of  land   ad]oining  Mr.    Jelley.      Gilliland   and   his  wife,    (now  Llartha 
Taffee)    a   sister  of  the  appellant,    lived  on  tae  V/olfe  forty   acres   for 
a  time,    and   later   conveyed   it   to  a  brother  of  tae   appellaiU,   who   lat' r, 
in   1889,    conveyed    it   to    appellant.      Appellant   has   ov-ned   this   forty 
acres   of  land   eyer   since.      The   a^   ellees   own  the   Benjamine   Jelley   forty 
acres,    having  acquired   the    same   by  descent  fror.i  ...r.    Jelley,    tholr   Grand- 
father. 

There  was   a  rail   fence   on   the  wRst   I'no   of   ^r.    Jelley 's    forty 
acre  tract,    between  the  Wolfe   forty   acres   and   l/lr.   Jelley 's   forty   acres 
at   the   time   the    hed^^ie   fence   row  was   set   ou"    by  "^r.   Jelley.      The    hedge 
row  was    set    JUt    on   :.'lr.    Jelley 's   land   far  enough  e^st   from  this   rail 
fence,    that   he    could  plow   and   cultivate   his   hod,,     between  th*^   rail   fence 
and   the    hedge   row  with  a   siUj^le   horse   ai:id   plow. 

It    is   stipulated  by   counsel  for  the    p -rtios  that   the    ay^-^elleeB 
are   the    owners   of  the   Jelley  forty   acre  tract — tho  l.'orth-east  Quarter  of 
the   South-west   Quartex'  of  Section  Sixteen   (16),    Tov;n   (1)   iiouth,    liaiige 
Seven    (7)    'rast   of  thp   Third  Principal   iiRridl^m,    5n  'Vayne  County,    Illinois, 
and  that   they   derived  title    thereto,    by   descent   frofn  Benlamine   Jelley, 
their   grand-father;    that  the   appellant    is   the   owner  of  the  Lorth-west 
Quarter  of  the   South-west  Quarter  of  the   same   section — and  that   he    has 
owned   it   since   1889, 

r  '        The    hed^e   row   set   out  by   I.'ir.    Jelley   had   crown  to   largp   tree 

size,    when,    in  i'^arch  of   19:53,    appollan.    cut   the   south  half  of  the   hedge 
row   and   m-ide   the   trees    into   posts,   whereupon  appellees  bro   r.ht    suit   to 
recover  the   value   of  the   t^ees   which   appellant   cut   and   converted  to    Ms 
own  use. 

Appellant   now   claims   ownership   of  the  narrow   ftrip  of   Ituid 
between  the   hedtje   row   and   the   -  est   lino   of  the  liorth-e,  st  Quarter   of  the 
South-west   Quarter  of  Section  Sixteen    (16)    in   questioj.   nm".   th*^   hedge 
in   quest   on,    by   adverse   possession,    under  Section  one  oi    the   LimltntionB 
Statute. 

In  f^is   case   two   forty   acres   tracts  of  laric   are    Wivolved. 
These  tracts  ad  loin  each  other  and   are   pro-erly   -nd   gpcBra-hl cally 
describ'-d    in   the   pleadincp   h-reln.      ^Ve   shall    for  the   sake   of   Blrr.pllclty 
refer  to   them  as  the  west   forty   and   the   east   forty.      Re/.ardleee  of   all 
claims   and   contentions,    it   was   fairly   stinulated   between  the    pRrtles 
that   appellant   owns   the  west   forty   and   a-^noHees   own  the   east  forty. 


Forty   acres      re    forty   acres.      This   car.not   bo   varied.        Anpellant  owns   the 
west    forty   with    all   of    its    an  vjrtenar:oes   and   a-pclloea   own   the    oast 
forty  with   all   of   its   anpurtenances. 

It   remains   therefore,    but   to  find   o>it   wac-re   the   true   line 
dividing  t-^ese   two   forties    is.      Th(3re    is   I'ttle   or  no   controversy    but 
that   the   original   line   of  division  was   accurTcely    located   oy   tie    survey- 
or,  '.'Vlnters,    some   tnree  to    five   feet  west  of  tho    ne-Jee  fence    in   question. 
Appellant    does  not   controvert  that,    but    claiiia  t.iat   ho    and   hs    i.  nedlate 
grantors   had   been    in  o^en,    notorious   and   exclusive   pjsseseion  of   the 
strir>   between  this   line   and  the   hedf^jo   fence   far  longer  and   tne   period 
required   by  tie    statute   to  vest  title    in  thein.      Ho   also   claims   that   the 
hedge   fence    in  question   had   for  .-nany  years  beon  regarded  by  tho  respective 
owners   of  the   tracts   as   the    division   fenca.      Ve  would   be    incl'nod   to 
believe   th 't    aopellant   on  theso   questions   had  by   iiis  evidence,    brought 
himself  with  the   rule    announced   in  3gro  vs.   Kames   235   111.    577,   wore   that 
the   turning    ooint    in   this   case,    but    it   cannot   be.      By   his   stipulation 
appellant   lost   his   rii^iht  to   claim  title  to   th^   tract    i.i   question  by 
prescription   and    a,, reed   upon  the   actual   line   of  division   as  the   true 
line.      In   Roberts  vs.    3icks   383   111,    291   cited   by   appellant    it  was   held 
that   a   half  century's   possession   of   land  with  ref  rei.ce   to   a  boundary 
line   does  not   control  where   the   evidence   shows   that   shortly  befo.o    the 
suit   -olaintiff  and   defrndant    in  order  to    ascv.rtain  thv-    true  boundury, 
neither  being  cei-tain   of   ice   location,    should   b«    r    t hr   rx;ense  of  a 
survey  and  agreed  to  luild   a  fence   upon  t'.f^  nov.-  11..'  . 

It   soems   to   us   from  the   evidence,    C'  nclusive   t   at  t   e    '.edgo 
line   was  nst   the   true   line   of   division  b' tween   these   two   complrto   forty 
acre   tracts;    that   the    hedge   fonce    in   question   war;  cirt   of   raid   true 
line   and   therefore,    un  n  the    nronerty  of  appelloor.      Appellant   having 
agreed  by   his    stipulation  that   he   o'vned    only   forty   acrer   of   land   and 
that   appellees   o'vned  the   ot   or  forty  he    cannot   b-   *^e   rd   to    -how  th^^.t   by 
reason   of      is   possessions   he   now   ownos   n  re   than  tho    Tcrty   acres   of 
land.      It   fo'lows  therefore,   that  tho   trial  cert   did  not  or-'   Jn  refusing 
the    instruct!  )ns  vvhich,    in   effect,    told  the    jury   that    eij vollant   owned 
more    land  than  what    h^-    had   stipulated   abut.      The    lury  w-ro   f-.lly   warran- 
ted  in   finding  that  the    hedge   fence    in   quertlon  was  uj>on  the    land  owned 
by   appellees.      Appellant  therefore,    had  no  rl(,ht  to   destroy   or  dispose 
of  any  part   of   it.      The    issue   between  the   parties   having  been  determined 


-4- 
by  the    1ury  as    it   was,    and   this   court   findinc  no   error  In  the   record 
which  would  warrant   a  rev    rsal   or  this    caL^e,    the    Judgment   of  the   Circuit 
Court    should  be   and    it    is   hereby   affirmed. 


JUDGIffiUT   AFFIRr.ffiD. 
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